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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Jerry E. Moore, II, . Case No. 2:10-cv-00453
Plaintiff, . JUDGE ALGENON L. MARBLEY
2 . Magistrate Judge Mark R. Abel

Dwayne D. Pielech, et. al.,

Defendants.

OPINION AND ORDER

[. INTRODUCTION
This matter is before the Court on separate motions for summary judgment filed by
Defendants Village of Bridgeport (or “Bridgeport”), (Dkt. 53); Dwayne Pielech and Belmont
County (collectively, “the County”), (Dkt. 54and Defendants Ohio Council 8 and Local 3073
of the American Federation &tate, County and Municip&mployees, AFL-CIO (jointly,
“AFSCME"), (Dkt. 55). The parti® have agreed to waive oral argument on these motions. For
the reasons set forth herein, the Court summnualyment in in favor of the Defendants is
GRANTED on all of Moore’s remaining claims.
[I. BACKGROUND
A. Factual Background
Moore is a black male and a life-longident of Belmont Canty, Ohio. Defendant
Belmont County has employed Meon its Department of Job and Family Services since 2001.
Defendant Village of Bridgeport, Ohio is a dugnstituted villagegrganized and recognized
pursuant to the laws of the State of Ohio.riBgitMoore’s employment with Belmont County he

was a member of the bargaining urfiemployees represented by AFSCME.
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On November 16, 2005, a man in a mask rolayethsta-Cash business in Bridgeport.
The police dispatcher issued an alert, winolfied Bridgeport's pbice officers that the
perpetrator of the offenseas a black male, approximbt&’10” tall, and weighing
approximately 160 pounds. Bridgeport’s officersdted and detained ddre, who is six feet
tall and weighs 280-300 pounds. Officers broughtrtdbbery victim, a female clerk from Insta-
Cash, to Moore’s location andkasl her if she recognized himthe perpetrator of the robbery.
The victim indicated that Moore had beerhga store earlier in the yand was the only black
male that she had seen all day. She concluggdNioore was the robber. The arresting officer
announced, “We have our mamfid arrested Moore.

When news of the robbery became publicemployee that worked ia store near Insta-
Cash contacted the Insta-Cash manager dodned the manager that he had seen the
perpetrator. The manager relayed this infdrometo the police. The police learned from the
employee that the suspect was a black manooktno action to iddify the suspect or
investigate the sighting. Moore was chargéith @wggravated robberyith a firearm and was
tried three times for the offense. The fingb trials produced hung juries and resulted in
mistrials. The third trial resulted in his acquittaMoore contends th&ridgeport arrested him,
and refused to follow up on other leads or ackndgdethat a person other than Moore could be
responsible for the offense, because of his race.

In the period between Moore’s arrest and ultimate acquMalre experienced a series
of adverse employment actions by Defend2gltnont County: he was suspended with pay,
terminated, reinstated in a different pios, demoted, placed on probation, and placed on
extended probationary periods. Moore seettar to Defendarielech on October 26, 2009,

requesting roughly $90,000 in back pay and rdl&tst benefits for the time he was on



administrative leave. (Moore Depo. 174:5-&)elech responded inNovember 9, 2009 letter,
stating that the County did not intend tawburse Moore’s back pay, because he was
terminated for just cause, and therefore tbar®y was not required to repay him. (Moore Depo.
Exh. 21.)

Moore filed grievances with AFSCME rédal to his suspension and termination.

Moore alleges that AFSCME failed to pursue orcess his grievances despite the fact it pursued
and processed the similar grievances of whitplepees. Moore furthieclaims that AFSCME
acquiesced to his extended probationary pesibidlout his approval, ain in contrast to
AFSCME's treatment of similarlgituated white employees. ddre also alleges that AFSCME
failed to provide him with sufficient informatioroncerning the status of his grievances and that
AFSCME failed to fulfill itsduty to represent him fairly.

Moore also complains of additional harasstrand disparate treatment carried out by
police officers and other agerd&EBridgeport, directed both &im and other individuals on the
basis of race. Moore claims Bridgeport ©dfis Ray and Hendershott used their positions as
police officers to harass and intimidatéoore from 2006 through 2009 while his robbery case
was pending by driving slowly around his house alaily basis, following him in their cruisers
with lights flashing while he was walking his dand entering Moore’s property while chanting
“We Got You Now You Are Goin@pown Now.” (Moore Aff.  20.)These actions, claims
Moore, illustrate Defendants’ broader pgliaf discrimination against black persons.

B. Procedural History

Moore filed suit against Defendants onyeil, 2010, alleging violations of 42 U.S.C.

88 1983 (“Section 1983”) and 1981 (“Siect 1981"); failure to pursugrievances in violation of

AFSCME'’s duty of fair representation (“IB¥); violations of Ohio Rev. Code 8§ 4112.@2,



seq; and common law tort claims for abusepodcess and malicious prosecution. Moore
amended his Complaint on September 1, 201@dgBport filed a motion for judgment on the
pleadings with respect to all claims againstlihe Court’s April 5, 2011, Order on Bridgeport’s
motion granted Bridgeport immunity, under Ohio Rev. Code § 2744.02, from Moore’s state law
claims for abuse of process and malicious pnas&a, but denied its motion as it pertained to
Moore’s federal clans. (Dkt. 41.)

AFSCME, in turn, moved to dismiss all M@ claims against it for lack of subject
matter jurisdiction. In its August 30, 2011, Ordée Court granted AFSCME’s motion, in part,
dismissing Moore’s DFR claims for failure fiost exhaust his remedies in the State
Employment Relations Board’s (“SERB”) revigmocess, and his Section 1983 claim against
AFSCME for failing to identify a federal right FSCME had violated which was distinct from
his Section 1981 claim for rackscrimination. (Dkt. 47.)

Bridgeport now moves for summary judgmentthe remaining federal claims that
survived the Court’s judgment on the pleadiigwayne Pielech and Belmont County move for
summary judgment on all claims against tHeamd AFSCME moves for summary judgment on
Moore’s surviving state lawlaim under Ohio Rev. Code § 4112.02 for unlawful racially
discriminatory practices, and his Section 1981nelairhe Defendants’ motions have been fully
briefed, and are ripe for adjication.

[ll. STANDARD OF REVIEW

A motion for summary judgmeshould be granted where “théseno genuine issue as to

any material fact [such that] the movant is tdi to judgment as a matter of law.” Fed. R. Civ.

P. 56(a). Summary judgment will not lie, howeVérthe . . . evidence is such that a reasonable

! Pielech is the only identified individual Defendant in Moore’s Complaint, and is sued both in his individual
capacity and in his official capacity as Director of Belmont County Department of Job and Family Services.
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jury could return a verdidor the non-moving party.’Anderson v. Liberty Lobby, Inet77 U.S.
242, 248 (1986). In considering a motion for suamyrjudgment, the court “must construe the
evidence and draw all reasonable infeesnin favor of the nonmoving partyJones v. Potter
488 F.3d 397, 402-03 (6th Cir. 2007he movant therefore has the burden of establishing that
there is no genuine isswf material fact.Celotex Corp. v. Catret477 U.S. 317, 322-23 (1986);
Barnhart v. Pickrel Schaeffer & Ebeling Cp12 F.3d 1382, 1388-89 (6th Cir. 1993).

While all reasonable inferences mustdoawn in favor of the non-moving party, “that
party still must present some affirmative evidesapporting its position tdefeat an otherwise
appropriate motion fasummary judgment.’Matheney v. City of CookeviJldlo. 10-5546, 2012
FED App. 0150N, at *6 (6th Cir. Feb. 7, 2012) (citiMatsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 586-87 (1986)). In otherrd® “the non-moving party may not rest
upon its mere allegations or denials of the advpesty’s pleadings, but rather must set forth
specific facts showing that theisea genuine issue for trial. White v. Baxter Healthcare Carp
533 F.3d 381, 389 (6th Cir. 2008ge alsd_ewis v. Philip Morris InG.355 F.3d 515, 533 (6th
Cir. 2004) (in opposing the defendant’s motior fhaintiffs must “show sufficient probative
evidence [that] would permit a finding in [their] favor on more than mere speculation,
conjecture, or fantasy”).

IV. LAW AND ANALYSIS
A. Moore’s Federal Claims against Brigjeport for Racial Discrimination

As stated in the Court’s Ap 5, 2011 Order, “Claims One and Three allege various 8
1981 and § 1983 violations.” (Dkt. 44t 3.) Moore alleges thedcial discrimination motivated
Bridgeport’s investigation and gsecution of the Insta-Casblbibery, and amounted to abuse of

process and malicious prosecutinrviolation of his federal @il rights. Moreover, Moore



alleges that Bridgeport has promated policies of intentional ca discrimination and malicious
prosecution, and as a result of these policiebasdbeen deprived of the rights, privileges, and
immunities guaranteed to him by the Citagion and laws of the United States.
1. Section 1981 Claims

Section 1981 provides that “[aplersons within the jurisdian of the United States shall
have the same right in every State and Territory to make and enforce contracts . . . as is enjoyed
by white citizens, and shall balgect to like punishment, painsnalties, taxes, licenses, and
exactions of every kind, and to no other.” 42 Q. 1981. Bridgeport fitsargues that Moore
cannot pursue a valid claim against it undesti®a 1981 because Section 1981 does not provide
an independent cause of action enforceable againstasti@rs. Bridgeport insists, therefore, that
Moore is limited to vindicating his rights uadSection 1983, at least with respect to
Bridgeport’s allegd violations.

The Sixth Circuit, iMArendale v. City of Memphi519 F.3d 587, 594 (6th Cir. 2008),
interpreted the Supreme Court’s holdinglett v. Dallas Indep. Sch. Dis#91 U.S. 701 (1989)
as declining to extend Secti@981’s implicit cause odction to suits “ought against state
actors,” such as Bridgeport and its agentsh&#s in recognition of this precedent, in his
opposition to Bridgeport’s instant motion, Moore does not contest his claims under Section
1981. Rather, he tailors his arguments for Bnmggs liability to Section 1983’s standards for
recovery. For these reasons, to the extdobre continues to pursue a Section 1981 claim

against Bridgeport, that claimBENIED.



2. Section 1983 Claims

Moore claims Bridgeport is liable undee@ion 1983 for the actions of its officers and
agents in the malicious prosecution of himtfue robbery of which he was acquitted, and their
failure to dutifully investigate other potential sesfs. Moore claims that Bridgeport maintains,
promulgates, and condones policies of raserdnination by its officers regarding the
investigation of criminal activity, which result@d his being subjected to an abuse of process
and malicious prosecutidnBridgeport argues that the recamhtains no evidence of an official
pattern or practice of malicious prosecutiomame discrimination in its municipality.
Bridgeport also claims, altermagly, that Moore’s claims artime barred under the applicable
statute of limitations.

Under Section 1983, an individual may bringravate right of acbn against any actor
“who, under color of state law, deprives a persbnghts, privileges, or immunities secured by
the Constitution or conferred by fedéstatutes.” 42 U.S.C. § 198lessing v. Freeston&20
U.S. 329, 340 (1997Marmelshtein v. City of Southfield21 F. App’x 596, 599 (6th Cir. 2011).
The Supreme Court, Monell v. Dep’t of Soc. Sery<l36 U.S. 658, 691 (1978), established
liability for municipalities under Section 1983 h&n execution of a [local] government’s policy
or custom . . . inflicts the injury.’Arendale 519 F.3d at 599 (quotingonell, 436 U.S. at 694).
Municipal defendants, however, “may only be sued under § 1983 for their own unconstitutional
or illegal policies and may not be held vicarsly liable for the unconstitutional acts of their
employees.”Monell, 436 U.S. at 691. Thus, even ietimdividual Bridgeport police officers

made decisions with respect to the Moore forriisioatory reasons, Bridgepds only liable if

2 Additionally, Moore claims the prior incidents invislg him—the officers’ taunting of Moore during the
pendency of the robbery charges; the blatant unwillirgyo&Bridgeport officers to investigate other potential
suspects; and the alleged manipulation of the description of the robbery suspect—providerihblecimderence
of discriminatory intent and malicious prosecution, and require a finding that Bridgeporaie of, condones, or
approves such activity by its officers.



Moore can demonstrate “an official policy or amtthat is either ‘facially unconstitutional as
written or articulated’ or has been implementeduch a manner as to demonstrate ‘deliberate
indifference’ to the ‘plainly obvious’ risk of constitutional violationTeets v. Cuyahoga
County No. 10-3713, 2012 FED App. 0139N, at *14 (6th Cir. Feb. 6, 2012) (quatiegory V.
City of Louisville 444 F.3d 725, 752 (6th Cir. 2006grt. denied549 U.S. 1114 (2007)).

Before reaching the question of whetBeidgeport can be held liable unddonell,
Moore must first demonstrate that a constitutional violation has occufmedv. DeSotp489
F.3d 227, 238 (6th Cir. 200F)Even before reaching the issaewhether the municipality was
deliberately indifferent, however,dtPlaintiff must demonstratecanstitutional violation at the
hands of an agent or employedlwé municipality.”). Municipaliability “must rest on a direct
causal connection between the policies or custofithe [local government entity] and the
constitutional injury to the plaintiff."Gray v. City of Detroit399 F.3d 612, 617 (6th Cir. 2005).

The Sixth Circuit has recognized “a seg@i@ constitutionally cognizable claim of
malicious prosecution under the Foutimendment,” which ‘encompasses wrongful
investigation, prosecution, conti@n, and incarceration.”Sykes v. Anderspf25 F.3d 294,
308 (6th Cir. 2010) (quotinBarnes v. Wright449 F.3d 709, 715-16 (6th Cir. 2006)). As a
threshold matter, however, a malicious proseouclaim under Section 1983 “fails when there
was probable cause to prosecute, or when the defediibnot make, influere, or participate in
the decision to prosecutdrbx, 489 F.3d at 23%&ee also Syke449 F.3dat 308

Bridgeport asserts that Moosanhdictment by a grand jury for the robbery charge, which
he does not dispute, conclusivelstablishes that probable caesested to prosecute him, and
thus serves as a complete defense for Bridgépadine malicious prosecution claim. Bridgeport

is correct that “[u]nder federal law, the issuan€an indictment by a grand jury conclusively



determines the existence of probable caudaVis v. McKinney422 F. App’x 442, 443ert.
denied Davis v. McKinney2011 U.S. LEXIS 5275 (citinBarnes 449 F.3d at 716). THegixth
Circuit has noted, however, that “an exception torhlis exists where a plaintiff is able to show
that defendant police officers knowingly peesed false testimony to the grand juriylEKinney
422 F. App’x at 443 (citingcook v. McPhersor273 F. App’x 421, 424 (6th Cir. 2008)).

Moore argues that the allegedly “conéd ‘identification™ Bridgeport’s officers
conducted amounts to a presentation of falsenesy to the grand jury, but provides no further
explanation, nor legal supgpof this claim. Moore merelgites search and seizure cases which
stand for the basic proposition that probable cause must be supported by more than mere
assertions made by unreliable informants, Widoes not bear on the specific issue of an
exception to the probable causéeience from an indictment. Moore asserts that there is no
evidence that truthful testimony was presentetthéogrand jury. Ceatnly, the Bridgeport
officers did not perform to the best their abilities in identifyng Moore as the robbery suspect.
Nevertheless, it is Moore’s burden to produce saffiamative evidence to generate more than
mere conjecture that false testimomgs presented to the grand jusge Lewis355 F.3d at 533,
which he has not done.

Moore cannot establish Bridgeport's litly under Sectiorl983 for malicious
prosecution because, though he believes his rgldberges were racially discriminatory, they

were later supported by a grand jury indicttyevhich confirms that Bridgeport’s law

3 Specifically, Moore relies offlinois v. Gates 462 U.S. 213, 239 (1987) (holding that “[s]ufficient information
must be presented to the magistrate to allow that affficidetermine probable caubés action cannot be a mere
ratification of the bare conclusions of others,” but not involving probable cause imtieetoaf malicious
prosecution claims), arldnited States v. Lepd68 U.S. 897, 914 (1984) (stating “deference accorded to a
magistrate’s finding of probable cause does not precluderynigud the knowing or reckless falsity of the affidavit
on which that determination was based,” again not discussing the context of a grand junemlictm
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enforcement officials had probable causetiarge and prosecute him for the crimévioore’s
insistence that “a jury could easily determihat the defendantiNage did not respond
reasonably in light of the known circumstanced/ar exhibited willfuland reckless conduct in
its indifference for the welfare of its black citieeby allowing a person to be arrested, charged
and prosecuted on the sole basis of his rac&t. @9, p. 13), is refuted by the grand jury finding
the charges sufficiently reasonable to indictdvy even though he was ultimately acquitted.
Moore simply has failed to disclose sufficievidence to rebut theresumption of probable
cause established by the grand jury indictment.

Moore’s other allegations dliscriminatory investigative practices provided in support
of his claim that Bridgeport maintained an unconstitutional policy of discrimination “from at
least 2004 through 2009” cannot support a clander Section 1983, because Moore is unable
to connect these incidents to any constitutional harm he personally has suffered at the hands of
Bridgeport’s officers.See Gray399 F.3d at 61&upra Finally, though Moore mentions a
separate abuse of process claim, (Dkt. 59, ,he&provides no precedent to the Court for the
existence of a cognizable fedecause of action under Secti@983 for abuse of process as
distinct from his malicious presution claim. To the extentddre brings a federal abuse of
process claim against Bridgeport, therefore, thaitn is dismissed for the same reasons. The
suspect quality of the westigation by Bridgeport’police does the cityo credit, but nor does it

indicate Bridgeport has poliayf racial discrimination.

* Moore does not deny that following the robbery, the suspect was reported to be a black male driving a silver
Chevrolet Impala, a description which Moore matched, though Moore was considerably more heavier than the
reported suspect.
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Summary judgment in Bridgeport’s favigrappropriate on all Moore’s remaining
Section 1983 claims against it. It is, aceoglly, unnecessary for the Court to address
Bridgeport’s statute of limitations affirmative deferise.

B. Moore’s Claims against Dwayne Pielech and Belmont County

Moore claims the County discrimindtagainst him on account of his race both by
taking adverse employment actions againstdmah treating him in a disparate manner from
other white employees in similar circumstanc&gpecifically, Moore complains: his pre-
termination hearing was a “sham” in which tbeunty unlawfully forced him to choose between
relinquishing his Fifth Amendment right to remaifent about the robbery accusations, or face
termination, (Moore Aff., 11 37-38); he was wronigf terminated for “insubordination” after
his first disciplinary offensdd. 1 39); the Countwrongfully contested his unemploymerit.(
1 43); the County refused to provide him witck pay upon his reinstatement despite having
provided it for similarly-situated white employedsl. [ 49); and that the County has no
affirmative action plan in placeld; 1 51). Moore also claims that, since his reinstatement, the
County has continued to discriminate against hiigh subject him to a hostile work environment.

The County does not dispute that Moore was terminated for insubordination for refusing
to answer questions posed ahgrihis disciplinary hearing, norshbeing placed on probation and
extending that probation once heswainstated. The County explaithat the probation periods
were either mandatory for all enggkees placed in new positions, or they were necessary due to
Moore struggling to adequately perform his wérkctions. The County submits that Moore’s

claims for racial discrimination should be dissed because he cannot show that he was treated

® Bridgeport, in its Reply, raised a new defense to Msarkiims, claiming that sonee all the claims are time-
barred by the applicable statute of limitations. Brgéthen filed a motion requesting that the Court grant
Plaintiff leave to file a supplemental response to this neaiked basis for dismissal. (Dkt. 71.) The Court, in its
February 29, 2012, Order, granted Plaintiff leave $poad to the statute of limitations defense raised in
Bridgeport’'s Reply, and Plaintiff responded in a supplemental opposition. (Dkt. 79.)

11



any differently than similarly-situated white playees; he has not engaged in the statistical
analysis necessary to support spairate impact claim; and theidents which he claims support
his hostile work environment claim were m@tsed on race and were neither severe nor
pervasive.
1. Unlawful Race Discrimination

Moore brings claims under federal antclimination laws and Ohio Rev. Code ch.
4112. As this Court has done in previous cabese claims will be analyzed together under
Title VII's standard for establishing employmehscrimination, for it is well-established under
Ohio law that “federal case law interpretingl& VIl of the Civil Rights Act of 1964, Section
2000(e) et seq., Title 42, U.S. Codegenerally applicable to asinvolving alleged violations
of R.C. Chapter 4112.”Peacock v. Altercare of Canal M¢ihester Post-Acute Rehab. Ct\o.
2:10-CV-00719, 2011 U.S. Dist. LEXIS 124216, at *7 (S. D. Ohio Oct. 26, 2011) (Ghiny
Civil Rights Comm’n v. DadgiRichard Ingram, D.C., Inc630 N.E.2d 669, 672 (Ohio 1994);
Plumbers & Steamfitters Joint Apprentibgs Comm. v. Ohio Civil Rights Comm421 N.E.2d
128, 131 (Ohio 1981)).

a. Statute of limitations

The County asserts that, as a threshaddter, Moore’s Section 1983 claims of
discrimination stemming from actions taken agaims more than two years prior to the filing
of his lawsuit are precluded by the applicableuséadf limitations. This would include his being
placed on administrative leave in November 200% pre-disciplinary hearing held in December
2006, his termination on January 10, 2007. Mooreedethat the statutory period has run on
any of his claims, assertingaththe County’s discriminatogyractices constitute a “continuing

violation” from November 2006 to ¢hpresent. Before turning tehether Moore has established
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a prima facie case of discrimination, therefore, @ourt addresses first whether some or all of
Moore’s claims are time-barred.

Moore filed his original complaint itihis case on May 5, 2010. It is now well-
established that “[tjhe applicable statutdimitations for 42 U.S.C. § 1983 claims arising in
Ohio requires that claims be filedtivin two years of their accrual Huntsman v. Perry Local
Sch. Bd. of Educ379 F. App’x 456, 461 (6th Cir. 201®ee also Browning v. Pendlet@69
F.2d 989, 992 (6th Cir. 1989). Thus, any discrirtonaacts Moore alleges occurring prior to
May 5, 2008 are precluded unless an excepplies. Moore does not dispute the
appropriateness of a two-year statute of limitatimnthis case generally. Rather, Moore argues
that the continuing violation doatie applies in this case, whievould prevent the statute of
limitations period from tolling on the otheise time-barred instances of continuing
discrimination. In its reply brief, the County desithe applicability of the continuing violation
exception.

Moore offers little to support the amgent for continuing violation exception beyond
paraphrasing authoritied questionable currency. He appetr propose that he has been
subjected to a continuing vation in two ways: first, th€ounty continued to enforce its
allegedly offending practices within the two-ydianitations period; and second, he has actually
been harmed by a policy of discrimination follaey Defendants, and so long as that policy is
enforced the statutory clock does not begirutn These arguments track the two standard
categories of continuing violation§ee, e.gBurzynski v. Coher264 F.3d 611, 618 (6th Cir.
2001) (“The first category arises where there mes@vidence of present discriminatory activity
giving rise to a claim of continng violation . . . [the second tegyory of continuing violation

arises where there has occurred a long-staratidgdemonstrable polief discrimination.”).
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Tellingly, Moore does not support his argument for a continuing violation with any cases
from the past ten years. This is likdédgcause in 2002 the Supreme Court heltilational
Railroad Passenger Corp. v. Morgahat “[d]iscrete discriminaty acts are not actionable if
time barredeven when they are related to aatieged in timely filed chargés 122 S. Ct. 2061,
2072 (2002) (emphasis added). eThixth Circuit subsequentgradicated the two-category
understanding of continuing violations, interpretivigrganto provide that “plaintiffs are now
precluded from establishing a continuing viaa exception by proof that the alleged acts of
discrimination occurring prior to the limitationsrped are sufficiently reli@d to those occurring
within the limitations period.”Sharpe v. Curetqr819 F.3d 259, 268 (6th Cir. 2003) (also
finding “no principled basi upon which to restridflorganto Title VII claims,” and therefore
concluding that same reasoning “must be appligtedplaintiff's] § 1983claims” as well).

Moore, thus, argues erroneously for ateanng violation under the defunct, pre-
Morganstandards. This Court has held that “tbatmuing-violations doctrine ‘applies only to

violations that are part of a longstanding anchdestrable policy of illegality,” i.e. the second

of the two traditional categorie8buobeid v. HargydNo. 2:08-cv-762, 2010 U.S. Dist. LEXIS
43093, at *14 (S.D. Ohio May 3, 2010) (quoti@gerry v. City of Bowling Green, K\3847 F.

App’x 214, 216-17 (6th Cir. 2009)). To establiskstbategory of continuing violation, Moore
“must demonstrate something more than the exist®f discriminatory treatment in his case,”
Sharpe 319 F.3d at 269 (citations omitted), and éast must put forth evidence showing “that
some form of intentional discrimination agaittst class of which Moore was a member was the

company’s standing operating procedurtd” (quotingEEOC v. Penton Indus. Publishing Co.

851 F.2d 835, 838 (6th Cir. 1988)).
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Moore does not allege thattlCounty treats blacks, or persarf color, as a class, in a
discriminatory fashion, much less provide thau@avith evidence supportgy such an assertion.
As a result, Defendant argues, Moore cannot sheantinuing violation because he has failed
to present any evidence of discriminatory treatbrby the County outside of his specific case.
The Court is forced to agree. The contirquviolation exception itherefore unavailable to
Moore and cannot be relied on to remedy hisitass in raising the complaint of allegedly
discriminatory acts that occurred prior to théofudate of May 5, 2008. Moore is consequently
barred by the statute of limitatis from asserting claims ofsdrimination for actions taken by
the County prior to that datencluding his initial adminisative leave and subsequent
termination in January 2007.

b. Specific Instances of Discrimination

Moore is not barred from pursuing his atai of discrimination for adverse employment
actions which occurred after May 2008. Mool&ms that the County decision-makers and
supervisors continued to discriminate agalimst on account of his race after his October 19,
2009 reinstatement binter alia: (1) failing to reinstate him ithe same position he had held
prior to being terminated; (2) faig to provide him with back gaand benefits from the time he
was on leave; (3) continuously monitoring aions and communicatis; (4) wrongfully
accusing him of fraudulent behavior; (5) repebt@dtacing him on extended probationary terms
without just cause; and (6) diptining him through a verbal waimgy for wearing a t-shirt to
work. In total, the County’s motion for sunany judgment addresses no fewer than sixteen
discrete instances of alleged discrimioatcommitted by various actors under the County’s

employ which Moore mentioned either in higpdsition testimony or his signed affidavit.
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Not all the acts of County discriminatiolegged by Moore constitute tangible “adverse
employment actions” sufficient to form the kmasf a Title VII violdion. The Sixth Circuit
considers an “adverse employment action” to be “an action by the employer that ‘constitutes a
significant change in employment status, suchiasg, firing, failing to promote, reassignment
with significantly different reponsibilities, or @ecision causing a significant change in
benefits.” White v. Baxter Healthcare Cor®33 F.3d 381, 402 (6th Cir. 2008grt. denied
129 S. Ct. 2380 (2009) (quotigurlington Industries v. Ellerthb24 U.S. 742, 761 (1998pee
also Tuttle v. Metropolitan Gov't of Nashvjl74 F.3d 307, 322 (6th Cir. 2007) (holding that, in
general, “a negative performance evaluation d@e£onstitute an adverse employment action
unless the evaluation has an adverse impact em@foyee’s wages or salary”). Of the actions
alleged by Moore and addresdgdthe County, only the followingonstitute actionable adverse
employment actions: (1) the County’s deniahf back pay; and (2he County’s reassigning
him to a different positiofi.

Moore concedes that he has not providedatievidence of racialiscrimination with
respect to either of these ajexl adverse actions. In the afise of direct evidence, racial
discrimination may still be proved by satisfy the familiar three-part test under tieDonnell
Douglas Corp. v. Greehurden-shifting schemeSee411 U.S. 792 (1973). In the first part of
the test, Moore has the burden of establishing a prima facie case of race discrimination by
showing: (1) that he is a mer of a protected class)) (hat he suffered an adverse

employment action; (3) that he was qualiffedthe position; and (4that he was treated

® Moore complains, at length, atighe probation extensions County pladeémh on up to and until September of
2010, however, he provides no evidence of any “significant change in employment status” he expasienesult

of being placed on probatiorgee Ellerth524 U.S. at 761. Being placed probation status, without more, is
insufficient to constitute a tangible employment actiGee id. Flaherty v. Gas Research Institugl F.3d 451,

456 (7th Cir. 1994) (a “bruised ego” is not enougtgesis v. Multi-Care Management, In87 F.3d 876, 887 (6th

Cir. 1996) (demotion without change in pay, benefits, dutie prestige insufficient to constitute actionable adverse
employment action).
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differently than similarly-situated employeeteawere not members of the protected class.
Peacock2011 U.S. Dist. LEXIS 124216, at *8 (citingright v. Murray GuardInc., 455 F.3d
702, 707 (6th Cir. 2006)).

Second, if Moore “submit[s] evidence from et a reasonable jury could conclude that
a prima facie case of discrimination has been establisMaty v. Hopkins County Sch. Bd. of
Educ, 484 F.3d 357, 364 (6th Cir. 2007), the burdefisto the Countyto articulate some
legitimate, nondiscriminatory reason” for the adverse actitfeDonnell Douglas411 U.S. at
803. Finally, “[o]nce a non-discriminatory reason has been offered, the burden of production
returns to Moore to show that the defendangtimate reasons are merely pretextual, and that
[Jhe was in fact subjected to the adverse action on the basis of [his rédéedtherby v. Fed.
Express454 F. App’x 480, 489 (6th Cir. Jan. 5, 2012).

At summary judgment, “a district court consid whether there is Bigient evidence to
create a genuine dispute at each stage d¥ltizonnell Douglasnquiry.” Id. at 490. Moore is
an African American—a proteateclass—and thus satisfies fimst prong of his prima facie
case. Second, as discussyra Moore was denied back pay upon reinstatement, and was
reassigned to a significantly different positatrthe County, both of which could constitute
adverse employment actions. With respect éattiird prong, Moore is presumably qualified for
all the positions he held at the County becaeseas hired for them, and the County does not
dispute that he is qualified.

The disputed issues concerning whethMwore has shown a prima facie case of
discrimination lie in fourth gong of the test, which requirddoore to provide evidence of
disparate treatment of similargituated, non-protected employe&ee Peaco¢k011 U.S.

Dist. LEXIS 124216, at *9. The Court proceedseligmining whether Moore establishes the
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fourth prong of his prima facie case by providexgdence of disparate treatment with respect to
either of the alleged acts of playment discrimination. If nesgary, the Court will then address
the County’s asserted non-discnmatory reasons and, finally, whetleetriable issue exists as to
whether the given reasons are pretextual.
i. Denial of back pay

Moore complains that the County’s refusaptovide him with “back pay and benefits”
for the time he was on administrative leave gmdenial of his related grievance were
discriminatory because white employees ef @ounty have receivdzhck pay under similar
circumstances. The County first asserts that wdiee individuals Moore cites as similarly-
situated were, in fact, similarly-situated torhi Second, the County insists that Moore waived
his right to back pay and nevattempted to proceed to bindiagpitration on the issue. The
County then provides five addal legitimate, non-discriminatorgasons why Moore was not
entitled to the back pay he requested froraldeh. In order: (1) Moore did not state a
grievance under the applicable collective bamgng agreement (“CBA”) because there was no
provision requiring the County fmay him what he sought; (2) the grievance was improperly
filed; (3) the grievance was untinge4) no arbitrator reinstateoore pursuant to a grievance,
and therefore the county was underobligation to repay him anybk pay or adjustments as he
requested; and (5) the grievancesveatirely devoid of merit.

To meet the fourth element of his prina&ie case, “the comparative employees offered
by plaintiff must be similarly-situated in all relevant respecdacock2011 U.S. Dist. LEXIS
124216 at *10 (citindPerry v. McGinnis209 F.3d 597, 601 (6th Cir. 2000)). The Court’s
analysis of this question is intemtly contextual, butas been held to require that the plaintiff

and the colleagues with whom he compares hifiselst have dealt with the same supervisor,
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have been subject to the same standards and have engaged in the same d¢eemiy@09

F.3d at 601. In his deposition, Moore lists thrdeeoindividuals whom he claims were awarded
back pay after making similar grievances fodene Beckett, Robert Moore, and Marcella
Petersavage. (Moore Depo. 186:23-187:12.) Ttwn€ disputes that these individuals were
similarly-situated. The first two individuals, Bleett and Moore, weneever employees in the
County’s Department of Job and Family Servjeelsere Plaintiff Moore works. Moore does not
deny this, nor does he provide any supportfsrclaim that thesevo individuals were
similarly-situated.

Ms. Petersavage was an employee in the slepartment at the County as Moore, and
was also charged with a crime for which shes Moore, was indicted. According to Moore’s
sworn affidavit, however, Petengage was awarded back pay oatter submitting her
grievance, and prior to entering arbitration, ualikloore. (Moore Aff. § 65B.) Construing the
facts in the light most favorabte Moore, Petersavage’s exale might satisfy the fourth prong
of identifying a similarly-situated white employeedted differently tharMoore. Nevertheless,
Moore provides no evidence whatsoever thatibenty’s five stated nondiscriminatory reasons
for denying his back pay, which distinguish hisefrom Petersavageare pretextual. As a
result, even if Moore has met his burdenhiows a prima facie case of discrimination, he has
produced no evidence of pretextherefore no material issue @fct exists to be tried on the
issue of discrimination regarding the back p&ge Weatherhp45 F. App’x at 489.

li. Reassignment to a differgmbsition in the County

Upon reinstatement, Moore was hired back theosame Department in a similar Case

Manager position, but to a differemnit — the County’s Public Asstance Unit. Moore does not

dispute that the pay was effectiy¢éhe same in both positions. ldikeges that this decision was,
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nevertheless, discriminatory. The County clatheg Moore was not hired back into his
previously-held position of Chil&upport Enforcement Case Manager because a more senior and
more highly-qualified employee legitimately superseded him during the interim for that position.
In any event, because the position was subsligndiailar to the previous position, and his pay
and benefits were not materially diminishéds action does nobastitute an adverse
employment action by the Countffee Kocsis97 F.3d at 885 (“Reassignments without salary or
work hour changes do not ordinarily constitatezerse employment decisions in employment
discrimination claims.”)see also Yates v. Avco Cqrl9 F.2d 630, 638 (6th Cir. 1987)
(holding, in a retaliation case ah‘the employer’s requirementas not an adverse action, noting
particularly that the Moore received pay or benefits reduction”).
2. Hostile Work Environment

Moore also brings a hostile work eresiment claim based on his discriminatory
treatment allegations, as descdbe the foregoing analysis. €County argues that this claim,
too, must fail because Moore has no evidensipport the contention that any of the alleged
incidents were based on his race. Additliyn@ontends the County, Moore provides no
admissible instances of any express raciahas, whatsoever, directed at him by other
employees at the County.

The Sixth Circuit has confirmed that “[t]iMcDonnell Douglasurden-shifting approach
also applies to hostile-wikrenvironment claims.Clay v. UP$501 F.3d 695, 706 (6th Cir.
2007). TheClay court provided the standard for establigha prima facie case of a hostile work
environment based on racial harassmérd prevail, Moore must show:

(2) [Jhe is a member of a protectedssda(2) [[he was subjected to unwelcomed

racial harassment; (3) the harassment was race based; (4) the harassment

unreasonably interfered with [his] woplerformance by creating an environment
that was intimidating, hostile, or offsive; and (5) employer liability.

20



Id. (citing Hafford v. Seidnerl83 F.3d 506, 512 (6th Cir. 1999)).

Courts have elaborated thathostile work environment éts when the workplace is
permeated with ‘discriminatory intimidation, ridicud@d insult,’ that is ‘sfficiently severe or
pervasive to alter the conditions of the viciramployment and create an abusive working
environment.” Taylor v. Donahog452 F. App’x 614, 620 (6th Cir. 2011) (quotiH@rris v.
Forklift Sys., Ing.510 U.S. 17, 21 (1993)).

The County placed Moore on probation when he returned, and extended it three times,
despite his 92% test score omandatory training test—ostenki@dministered to determine
probation status, whereas a white employpedpation was extended only once despite her
scoring no higher than 70% on such a tebt][ 56). Moreover, Mooravers that the County
now monitors all of his actions and interactipimgluding during breaksynd that his colleagues
have made unfounded accusations aimed at lloirnfi{ 52-54). Moore claims that the
discriminatory acts of the County were perfi@d under the direction and approval of Pielech,
acting in furtherance of hisgponsibilities regarding managem®f the Defendant County’s
employees.

Moore does not present an argument in opiposto the County’s motion for summary
judgment on his hostile work environment claim exaepingle conclusorgentence insisting to
the Court that the facts he set forth “clearly support a finding of hostile work environment,
known to defendants . . .” (Dkt. 60, at 15.) Elkere in his briefing and his deposition, Moore
makes allegations of monitoring by his employagusations of fraud by coworkers; having a
coworker insist that he was guilty of the robb&ywhich he was indicted and then having his
office moved nearer to that coworker; and bealrsgiplined for wearing an “African American

graphic t-shirt.” (Dkt. 60, af; Moore Depo. 192:18-194:9.)
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Accepting Moore’s account ofélse incidents as true, thbeged hostile actions by the
County and hostile interactionstivcoworkers do not suffice treate a legally actionable
hostile work environment. Fatally, Moore doe$ eegen allege that anyone harassed him based
on his race.See Weatherhy54 F. App’x at 492 (affirming somary judgment on a plaintiff’'s
hostile environment claim “because she has faileshtw that she was the victim of harassment
at FedEx, based either on race, sex, age orattali). While “[clonductthat is not explicitly
race-based may be illegally race-based andgslpponsidered in a hostile-work-environment
analysis when it can be shown that but forehwloyee’s race, [plaintiff] would not have been
the object of harassmentClay, 501 F.3d at 706, the alleged harassment must be more severe
and pervasive than what Moore complaing@fe. The Sixth Circuit has stated that:

In order to establish a racially hostd@rk environment under Title VII, the

plaintiff must show thathe conduct in question wasvere or pervasive enough

to create an environment that a reastaabrson would find hostile or abusive,

and that the victim subjectively regardeds abusive. The plaintiff must also

prove that his employer ‘tolerated or condoned the situaboknew or should

have known of the alleged conduct andmldhing to correct the situation.
Smith v. Leggett Wire C&20 F.3d 752, 760 (6th Cir. 2000). ore having his probation status
extended, being “monitored,” having fellow employees accuse him of fraud, and being
disciplined for wearing a t-shiand breaking dress code stamitado not, together, amount to a
“hostile or abusive” environment, $&d on a reasonable person standard ushéh supra.

Moore has not established a prima facie ¢asa racially hostile environment at the
County. Moreover, even if he were to satisfy burden for a prima facie case, Moore provides
no evidence that the County’s stated job-relatasons for placing him on extended probations,

not performing his duties, violating the dress caatel job-related infractions resulting in verbal

warnings, are pretextual. Moore’s hostile werkvironment claim therefore fails to create a
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triable issue of fact. Summapydgment is appropriate on all of Moore’s claims for employment
discrimination against his employer, Belmont County.
B. Moore’s Remaining Claims against AFSCME

The Court’s Order of August 30, 2011 denASCME’s motion to dsmiss with respect
to Moore’s Section 1981 claim oécial discrimination for AFSCME's failure to pursue his
grievances of racial discrimination agaitite# County. The Court also denied AFSCME'’s
motion to dismiss Moore’s state law discnmation claim under Ohio Rev. Code ch. 4112.02, to
the extent Moore was asserting such a claimmsg#he union defendant¢Dkt. 47.) AFSCME
now moves for summary judgment on those remaining claims.

The Court agrees with AFSCME'’s position astetl both in the instant motion, and in its
prior Motion for Reconsideratn, (Dkt. 50)—which Moore dinot oppose—that Moore does
not appear to be asserting atulict state law discriminationaim, because in his opposition he
argues under Title VII's race discrination analysis. Furthermore, the case law provides that if
Moore maintains a state law discrimination claigainst AFSCME for the failure to bring his
grievances, it is analyzed under the sargallstandard as his Section 1981 clabee
Thompson v. UHHS Richmond Heights Hpbm., 372 F. App’x 620, 623 (6th Cir. 2010)
(combining the analysis of a plaintiff'e8tion 1981 claim and his O.R.C. 4112.02 claim);
Plumbers & Steamfittergl21 N.E.2d at 131.

As this Court stated in its prior order,&&ion 1981 prohibits ra&l discrimination in
making and enforcing of contragtcourt proceedings, and th@tarctions and obligations of

law,” (Dkt. 47), however “[t]he ‘right ... to .enforce contracts’ embraces only protection of a

" The Court notes that AFSCME maintains that Defendants Ohio Council 8 and Local 3073 are each separate and
legally distinct entities. As the Court grants summary judgment in their favor on all claims, however, treating
Moore’s claims against the two in a combined fashion, as they have and Moore has in their briefing, will not
prejudice the parties in any way.
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judicial or non-judicial legal process, and afight of access to that @eess, that will address
and resolve contract-law claims without regard to ra¢e.{quotingPatterson v. McLean
Credit Union 491 U.S. 164, 165 (1989)). The Cousrefore determined that Moore had
successfully pleaded a claimder Section 1981 for “AFSCME'’s failure to process an
employee’s grievances of racial discrimioatiby an employer, and that AFSCME failed to
process those grievances for a racidlgcriminatory purpose.” (Dkt. 47.)

As stated irRobinson v. Laborers’ Interdnion of North America AFL-CIO

[A] union violates § 1981 if it discrimirtas in the enforcement of a collective

bargaining agreement by refusing “to process grievances, press claims, and

represent membersJ[s] in disputes aver terms of binding digations that run

from the employer to the employee....”
1989 WL 162783, at *2 (N.DOhio 1989) (quotindPatterson v. McLean Credit Unipf09 S.
Ct. 2363, 2373 (1989)).

Moore alleges that AFSCME failed to pursugparcess his grievancegspite the fact it
pursued and processed the grieaes of white employees. Maofurther claims that AFSCME
acquiesced to Moore’s extended probationary pevitdtbut his approval. lis undisputed that
Moore submitted two grievances to AFSCME) one with regard to his suspension and
termination, which he filed in January 2007, andqi2e for the County’s denial of his back pay
and benefits, which he filed in November 2009k{([®1, at 4; Dkt. 68, at 4.) Moore also
provides evidence in the form of a letter sugjog that he compiaed of hostile work
environment to AFSCME in early 2010, (DK©-1, p. 56), though no evidence of a formal

grievance is provided with respdotthat particular complaintBroadly interpreting this Court’s

prior order and the case lawetBourt treats these grievaneasactionable under Section 1981.

8 Moore’s grievances may not be actionable under Section 1981, however, as it is not clezy thertettiiled
“based upon his belief that that he wambealiscriminated against because of raédsup v. International Union of
Bricklayers and Allied Craftsmef02 F.2d 1568, at *5 (6th Cir. 1990). Not all discriminatory acts by a labor union
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Moore’s January 2007 grievance for statement and back pay was denied by
Defendant Pielech in February 2007, (B4Q-1, p. 25). Similarly, his November 17, 2009
grievance for back pay and other benefigs denied on November 23, 2009 by Defendant
Pielech. Moore alleges thrAESCME refused to take furthaction on his behalf, and that
AFSCME signed a memorandum of understandinying his back pay against his will, and
refused to proceed to arbitration on his bebatftrary to his wishes. (Moore Aff. 1 44-46.)
AFSCME disputes the veracity of many of Me@rclaims, but for the purposes of summary
judgment the Court accepts all Mets alleged facts as true.

Moore does not provide amlrect evidence of raciaiscrimination in AFSCME’s
decision not to proceed any furtheith his grievances, and so the Court must employ the three-
part burden shifting test for awing an inference of disparate treatment under Title Sde
Alexander v. Local 496, Laborers Intern. Union of North Amefi@@ F. Supp. 1401, 1419
(N.D. Ohio 1991) (“Intentional discrimination through disparatettneat violates both Title VII
and 42 U.S.C. 8§ 1981.”Amini,440 F.3d at 358 (“When a claimaggeks to prove intentional
discrimination inferentially in a section 1981 eatederal courts follow the burden-shifting
framework that the Supreme Court has prescribednalogous civil rights cases described in
McDonnell Douglas v. Gre€l).

Moore claims that AFSCME refused to pue his grievances despite the fact that

grievances of white employees are processebtipursued. He does rstpport this claim,

which might be actionable under Title VII are also actionable under Section 1981, rather only that class of actions
which “abridge[] a right enumerated in section 1981 (&rhini v. Oberlin College440 F.3d 350, 358 (6th Cir.

2006). It is with this understanding that the Supreme CouBpadman v. Lukens Steel C482 U.S. 656, 669

(1987), held that the actionable violation, under Sact@81, committed by the defendant unions was the unions’
“policy of refusing to file grievable racial discrimination claims,” not merely failing tepeiemployee’s grievants

who happen to be included in a protected class, as in Moore’s case. As Moore is the non-movimgeuty,

the Court, drawing “all reasonalil&erences in favor of” himJones 488 F.3d at 402-03, presumes for the sake of
this motion that these grievances were filed based atitepatt on a complaint of racial discrimination, and are
therefore actionable under Section 1981.
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however, beyond making bare references to portbigs own affidavit. The lone white
individual Moore identifies abaving actually filed a grievae, and who therefore could be
considered similarly-situatedrfpurposes of satisfying a prinfecie case of discrimination, is
again Ms. Petersavage. (Moore Aff. | 66Bge Peacoc¢ik011 U.S. Dist. LEXIS 124216 at *11
(to be considered similarlytaated, “the employees must ‘have engaged in the same conduct
without such differentiating or mitigating circstances that would distinguish their conduct or
the employer’s treatment tfiem for it™) (quotingMitchell v. Toledo Hosp964 F.2d 577, 583
(6th Cir. 1992)).

Moore concedes that in the case of Reateage, who filed grievance after being
terminated following her own indictment, AFSIE also did not take her grievance to
arbitration. She settled and re@s some back pay. (MoorefAf]l 66B.) AFSCME maintains
that it did not treat Petersavage was not treatgdmore favorably #m Moore, as she only
received a portion of back pay, lost certagnefits and rights undéer contract, and was
demoted to a lower paying position. Nevertheless, the Court must make all reasonable
inferences in favor of Moore, and thereforenitist accept that AFSCME’s securing Petersavage
back pay through settlemerdrsstitutes disparate treatment. Hence, Moore has met the
requirements for showing a prima fa@ase of discrimination by AFSCME.

The burden therefore shifts to AFSCMEpimvide a legitimate, non-discriminatory
reason for the disparate treatment of PetersavageMcDonnell Douglas411 U.S. at 803.
Then, “the burden of productionteens to the plaintiff to showhat the defendant’s legitimate
reasons are merely pretextual, and that [Jheimwéact subjected tthe adverse action on the
basis of [his race]."Weatherby454 F. App’x at 489. In suppoof its position that Moore has

not been discriminated against, AFSCME pointhtosworn affidavit of Harold Mitchell, who
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reviewed Moore’s grievances. (Dkt. 55-3Mlitchell claims that AFSCME does not keep

records of race, and he did not know Mooreterarshen reviewing his grievance for possible
arbitration. [d. { 3.) He claims that in good faith, determined that Moore’s “grievances
lacked merit” because he had been terminated for insubordination by defying a direct order to
answer guestions at the pregidinary hearing, which constitedl just cause for termination
without the right to back pay.d. 1 4.) Mitchell’'s explanation suffices as evidence of a non-
discriminatory reason that/SCME did not pursue Moore’sigvances for back pay and

benefits at arbitration.

Moore has not, as his burden requidksglosed any evidence which shows that
AFSCME'’s asserted, non-discrimioay justifications for its actions are pretextual. Even when
benefitting from every favorable inferentle evidence provided by Moore fails to raise a
triable issue that AFSCME's gtifications are pretextuallhus, his claim cannot survive
summary judgment. Although “it sufficient to demonstrate thategardless of the validity of
the defendant’s assertions, race was one casse Alexandef778 F. Supp. at *5@he Sixth
Circuit has emphasized that “a black candidatetsentitled to a tal merely because the
employer’s reasons for selecting a white candidatgtbe a pretext.”"Wrenn v. Werneyt765
F.2d 147, at *10 (6th Cir. 1985) (emphasis added) (quddiagon v. Continental lllinois
National Bank 704 F.2d 361 (7th Cir. 1983)). Thereshbe some affirmative evidence of
pretext presented by the plaintiff.

Through his voluminous submissions in opgiosito Defendants’ motions, Moore has
demonstrated his deep dissatisfaction with lwevDefendants handled his various complaints.

Evidence which merely suggests possible suldstal treatment by one’s union representatives,
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however, is not sufficient to sash a claim under Section 1981 facially-motivated failure to
prosecute grievances. Moore’s misunderstandirigeofaw is highlighted by his contention that:

[Dliscriminatory intent may be inferreddm the foregoing facts, and in particular

from the facts that movants waivbti. Moore’s rights without his written

consent, did not grieve or otherwise objecéxtensions of Biprobation . . . and

acted as though they were working on his behalf while between themselves were

simply pretending to go through the motiarl actually believed he was guilty

of the robbery.

(Dkt. 61, p.8.)

Moore is incorrect in this characterizatiormgien discriminatory intent may be inferred.
To create a triable inference of discriminatorieirt, Moore was required to first show that he
was treated in an inferior fashion to similagijuated white employeeand then to rebut as
pretextual the justificains given by AFSCME See, e.gAlsup v. International Union of
Bricklayers and Allied CraftsmeB802 F.2d 1568, at *5 (6th Cir 199Qjpholding summary
judgment where, “[a]side from his subjective beliet these incidents we racially motivated,
the [plaintiff] has failed to produce any evidenceasfial animus or discriminatory purpose, a
necessary element of a section 1981 clainf)oore has not made the requisite showing, and
therefore AFSCME’s motion for summygjudgment must be granted.

AFSCME objects, in its Matin to Strike Moore’s Affidan (Dkt. 69), to portions of
Moore’s signed affidavit (Dk&9-1), under Rule 54(c), which reges that “[a]n affidavit or
declaration used to support or oppose aonatnust be made on personal knowledge, set out
facts that would be admissibleenidence, and show that the aftian declarant is competent to
testify on the matters stated.” Fed. R. Civ. B4&)(4). While AFSCME’s Motion to Strike is

well-taken, given the Court’s ruling grangg summary judgment in AFSCME’s favor,

notwithstanding any deficiencies iMoore’s affidavit, it is unacessary for the Court to take up

28



the substance of this motion to strike. The admissibility of the portioMdaaire’s affidavit in
guestion is now moot.
V. CONCLUSION

For the foregoing reasons, DefendantiBeport's Motion for Summary Judgment is
GRANTED in its entirety. Moore’s remainingatms against Bridgepbare, accordingly,
DISMISSED.

Defendants Belmont County and Dwayne Pielech’s Motion for Summary Judgment is
GRANTED, in its entirety. The CouISMISSES all of Moore’s claims against the County.

Defendant AFSCME’s Motion foSummary Judgment is hereBRANTED in its
entirety, and Moore’s remaimy claims against AFSCME aldSMISSED. AFSCME’s
Motion for Reconsideration of the Court’s Opin and Order Filed August 30, 2011 (Dkt. 50), is
MOOT and, therefore, IDENIED. AFSCME’s Motionto Strike Moore’s Affidavit and
Memorandum in Support (Dkt. 69), is also nM@OT , and isDENIED.

IT IS SO ORDERED.

s/Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

Dated: September 27, 2012
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