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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

PENN, LLC, et al.,
Plaintiffs, CaseNo. 2:10-cv-0993
JUDGE GREGORY L. FROST

V. MagistrateJudge TerenceP. Kemp

PROSPER BUSINESS DEVELOPMENT
CORPORATION, et al.,

Defendants.

OPINION AND ORDER

This matter is before the Court upon Defertdamotion for partial summary judgment
on claims barred by res judicata (ECF No. 1P3jntiffs’ memoranduncontra (ECF No. 134),
and Defendants’ reply memorandum in suppotheifr motion (ECF No. 139). For the reasons
set forth below, the CouGRANTS IN PART AND DENIES IN PART Defendants’ motion.

I. Background

This case is a contentious commercial digpwRlaintiff Penn, LLC (“Penn”) filed this
action on behalf of itself and derivatively bahalf of Plaintiff BigResearch, LLC (“Big
Research”), a limited liability company which Penn and Defendant Prosper Business
Development Corporation (“Prosper”) were members. Penn alleges that Defendants improperly
transferred and diverted assets, revenuesbasitiess opportunities of Big Research for the
benefit of Prosper.

Penn is a Delaware limited liability company with its principal place of business in Will
County, lllinois. Prosper is an Ohio corpaoatbased in Worthington, Ohio. Penn and Prosper
collaborated in October 2000 to form Big Resbaeach of them being equal owners. Big

Research was formed as a company irbtheness of conducting isiey research.
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An Operating Agreement executed byhR@nd Prosper governed the business and
affairs of Big Research. Und#he Operating Agreement, Deftant Prosper controlled the day-
to-day activities of Big Research. As for govance, Big Research was to be governed by a
Board of Members consisting of Phillip Rist, G&yenik, and a representative from Penn. Rist
and Drenik are executives who control Prosfgefendants Prospddrenik, and Rist were
responsible for, among other things, prepguand complying with the annual budget of Big
Research. The Operating Agreement requinedBoard Members to approve unanimously all
“major financial decisions.”

When formed, Big Research was owngdally by Penn and Prosper. After its
inception, and in order to infuse cash into ¢tbenpany’s operation, Big Research sold 5.22% of
its membership units to outside investorgréby reducing Penn’s and Prosper’'s membership
interests in Big Research to 47.39% each. Thedmitsember interests, coupled with seeds of
discontent that materialized as between RemthProsper, led to multiple Big Research
resolutions entered into in 2004 that underlie mafriyne contentions between the parties in this
litigation. In particular, Big Research adoptedesolution that cimged the requirement for
approval of all major financialetisions from a unanimous vote of the Board of Members to a
majority vote. Rist, Drenik, anthe outside investors voted invta of this resolution; neither
Penn nor its CEO, Jaffer Ali, voted on it.

Later in 2004, Big Research (again with®&nn'’s vote) adopted resolutions that
mandated a cash contribution by a member wheee thas a failure to proge an “in kind” or
non-cash contribution. Based on thesolution, Big Research deecthPenn to have forfeited its

interest in the company,treactive to January 1, 2004.



Pursuant to the Operating Agreemdtenn demanded arbitration in May 2004 with
regard to the matters adopted in the controversial resolutions. Morertegmear later, Penn
filed a complaint in th€ook County, lllinois, Circuit Court seeking to compel Big Research and
Prosper to arbitrate. More than two yeafter that, in December 2007, Penn, Prosper, Big
Research, Robert Kamerschen, Robert J. Madséy, J. Perrini, Michael H. Perrini IRA, and
Sino Marketing, Ltd., entered intbseparate agreement tdsut their ongoing disputes to
arbitration in accordance with Article XI ofélBig Research Operating Agreement. (ECF No.
119-1, at PAGEID# 3521-25.) Kamerschen, MasBeyrini, and Perrini IRA were part of an
investment group that obtained membership units in Big Research; Sino was an affiliated
company of Prosper to which Prosper assignetdicemembership rights. Neither Rist nor
Drenik was a party tthe arbitration.

In an arbitration award issued in Septen®@08, Arbitrator David Rimstadt agreed with
Penn that several resolutionsRify Research’s Board werantialid, null and void,” including
the resolution that divested Penn of its owhigrinterest in Big Re=arch and removed Penn’s
representative from Big Research’s Board. atmtrator ordered Big Research to pay Penn its
proportionate distributions th8ig Research had paid to othraembers during the period that
Penn was improperly divested of its membershipéste The arbitrator tar appointed a special
master to determine the amount of disitions and/or damages owed to Penn.

Following the special master’s report, the tdtor issued a deca finding that either
(1) Prosper could “voluntarilfender” $777,917.13 to Penn o) {PProsper chose not to
“voluntarily tender its funds,Big Research shall pay $1,488,000.00 to Penn as “damages for
improper distributions it made” prior to the arbtion award in September 2008. The Franklin

County (Ohio) Court of Common Pleas confirmed the award, albeit modifying it to allow



Prosper to satisfy the award by pay®i{02,917.13 plus interest by November 10, 2011.
BlGresearch, LLC v. Penn, LL.@Glo. 10CVH-05-7420 (Frankli@ty. C.P. Ct. Nov. 1, 2010).
The arbitrator also ordered Big Resdato reimburse Penn $25,000.00 for a partial
reimbursement of Penn’s attornefesés. The state court confirmed this part of the arbitrator’s
award. See BlGresearch, LLC v. Penn, L. 10CVH-05-7420 (Frankli€ty. C.P. Ct. Sept.
9, 2011).

At some point during the pendency of thei@as arbitration anditigation proceedings
between these parties, Prosper purchased sothe ofitside investors’ membership interests in
Big Research, ultimately making Prosper the éplaf 50.71% of Big Research’s membership
interests. One outside investor, Kamersghemained a 1.9% equihpolder until November
2009, when he requested to withdraw as a member of Big Research. Kamerschen’s withdrawal
was approved by a majority vote of Big Researdhhembers. By a majority vote (with Penn
voting against), the Board Members voted in Delger 2009 to dissolve Big Research and not to
continue Big Research’s operationseaKamerschen’s withdrawal.

Seven months before it filed the instant cagdisiCourt, Penn filed suit in the Franklin
County (Ohio) Court of Common &4ds to enjoin the dissolutionawinding up of the affairs of
Big Research and seek an order requiring BigeRech to turn over all of its business books for
an accountingPenn, LLC v. BigResearch, LLBo. 10-cv-2909 (Franklin Cty. C.P. filed Feb.
24, 2010). Penn named as defendants in the lavsgiResearch, ProspeRjst, and Drenik.

Big Research moved for partial summary judgmasking the state court to determine whether
the withdrawal of Kamerschen was a “dissolutament” and whether Prosper was entitled to

wind up Big Research pursuant to the termthefOperating Agreement. Though it had sued in



the state court to enjoin the dissolution of Bigsearch, Penn ultimately withdrew its objection
to the winding up.

On December 12, 2011, the state court grapéetial summary judgment on the issues of
Kamerschen’s withdrawal beg a dissolution event and thending up of Big ResearchPenn,
LLC v. Big Research, LLAQN0o. 10-cv-2909 (Franklin C.P. Ct. Dec. 12, 2011) (Decision and
Judgment Entry). The state court “declareat (1) the withdrawal of Kamerschen was a
dissolution event; and (2) pursuant to the Big RegeOperating Agreement, Prosper is entitled
to wind-up pic] Big Research.”ld.

During the pendency of the state court actiompnH#éed this lawsuit. Suing on behalf of
itself and Big Research, Penn’s Complaint allegetblation of the Racketeer Influenced and
Corrupt Organizations Act (RICO) (Count One), fraud (Count Two), conversion/unjust
enrichment (Count Three), and breach of fidnc@uties (Count Four). Following this Court’s
grant of motions to dismiss certain claims g@adties from this action, the only claims that
remain are those for conversion/unjust enrichnagiat breach of fiduciary duties as against
Defendants Prosper, Rist, and Drenik.

[I. Discussion

Defendants move for partial summary judgment on certain claims raised in Penn’s
Complaint. Summary judgent is proper “if the movant shewhat there is no genuine dispute
as to any material fact and thmvant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). The moving party has the burden of shgvan absence of evidence to support the non-
moving party’s caseCelotex Corp. v. Catretd77 U.S. 317, 325, 106 S. Ct. 2548, 91 L. Ed. 2d
265 (1986). Once the moving party has met itslen of production, theon-moving party must

present significant probativavidence to defeat the motion for summary judgmémtderson v.



Liberty Lobby, Ing 477 U.S. 242, 248-49, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). The mere
existence of a scintilla advidence to support the non-moviparty’s position will be
insufficient; the evidence must be sufficient &jury to reasonably find in favor of the
nonmoving party.ld. at 252.

In the motion before the Court here, Defants seek partial summary judgment on the
basis of res judicata. The terss judicata refers to the doctsof issue preclusion and claim
preclusionTaylor v. Sturge|l553 U.S. 880, 892, 128 S. Ct. 2161, 171 L. Ed. 2d 155 (2008).
Both doctrines, when applicable, give preclugffect to a final judgment previously rendered.
Under claim preclusion, “a finaliflgment forecloses ‘successlitgation of the very same
claim, whether or not relitigain of the claim raises the same issues as the earlier ddit.””
(quotingNew Hampshire v. Main®32 U.S. 742, 748, 121 S. Ct. 1808, 149 L. Ed. 2d 968
(2001)). In contrast, issue presion bars “ ‘successive litigatn of an issue of fact or law
actually litigated and resolved in a valid codetermination essential to the prior judgment,’
even if the issue recurs in the context of a different claiigh. {quotingNew Hampshire532
U.S. at 748-49).

When the prior court proceediiga state proceeding, the fedaraurts must give it the
same res judicata effect that ibwd have in that state’s courf®155 Clarkins Drive, Inc. v.
Poolg 384 F. App’x 458, 462 (6th Cir. 2010) (citiddlen v. McCurry 449 U.S. 90, 96, 101 S.
Ct. 411, 66 L. Ed. 2d 308 (1980)). In Ohio, as mfiéderal system, the dooe of res judicata
encompasses claim preclusion and issue preclusibfciting State ex rel. Nickoli v. Erie
MetroParks 124 Ohio St. 3d 449, 2010-Ohio-606, 923 N.E.2d 588, 592 (Ohio 2010). “Claim
preclusion prevents subsequantions, by the same partiestieir privies, based upon any

claim arising out of a transaction that was thigjestt matter of a previous action,” whereas issue



preclusion, or collaterastoppel, ‘precludes thelitegation, in a second action, of an issue that
had been actually and necessadlitigated and determined inpior action that was based on a
different cause of action.”State ex rel. Nickaliat 21 (quotingFt. Frye Teachers Assn.,
OEA/NEA v. State Emp. Relations. Bl Ohio St.3d 392, 395, 692 N.E.2d 140 (Ohio 1998)).
As to claim preclusion, the dotte applies not only to whatasdetermined in the prior action,
but also to every claim whiamight have beeraised in the earlier proceedinGrava v.
Parkman Twp.73 Ohio St. 3d 379, 382, 653 N.E. 2d 226 (Ohio 1995).

A. The State Court Litigation

In the first branch of their motion, Defendantk #ds Court to givees judicata effect to
the judgment rendered by the Franklin County (Ohio) Court of CommoniRlaasaction that
Penn commenced in 2010. In that state cactibn, Penn’s two-count Complaint sought (1) an
injunction to prevent the windg up and dissolution of Big Resrch and (2) an injunction
ordering Defendants to comply with the Bigdearch operating agreement and to provide full
disclosure of Big Research’s books and rdso (ECF No. 119-2, at PAGEID# 3690-3700.)
Ultimately, the state court determined on summadgment that Prosper was entitled to wind
up Big Research. (ECF No. 119-2, at PAGEIEB53-54.) Defendants argue that both the
“claim preclusion” and “issue preclusion” braeshof the res judicat@octrine bar Penn’s
claims, to the extent it bases them upon thegablly wrongful dissolution of Big Research.
Defendants also argue that any claim by RahDefendants usurped business opportunities
from Big Research after dissolutimbarred by res judicata.

1. Dissolution of Big Research—Claim Preclusion
Claim preclusion requires four elements: “élprior final, valid decision on the merits by

a court of competent jurisdictio() a second action involving thensa parties, or their privies,



as the first; (3) a second action magsclaims that were or could Ve been litigated in the first
action; and (4) a second action arising out oftthesaction or occurrence that was the subject
matter of the previous actionHapgood v. City of Warreri27 F.3d 490, 493 (6th Cir. 1997)
(applying Ohio law) (citation omitted$ee also Portage Cty. Bd. of Comm’rs. v. City of Akron
109 Ohio St. 3d 106, 2006-Ohio-954, 846 N.E. 2d 478, &4.

Defendants argue that all four elements arehmee. There is no genuine dispute as to
the first two elements: there was a prior, fiag valid decision on the merits in the state court
action and the state court action involved the same parties as thisAsage.the final two
elements, Defendants frame the issue by notiagthe “transaction or occurrence” forming the
subject matter of the state coadtion was the “dissolution of @iResearch.” (ECF No. 119, at
PAGEID# 3506.) Indeed, Penn filed the earlierestaturt action to obtaimjunctive relief to
prevent Prosper from winding @md dissolving Big Researcihmong other things, Penn’s state
court lawsuit alleged that Defdants’ actions to dissolve amdnd up Big Research “breached
their contractual obligations as well as thahity of good faith and fair dealing and their
fiduciary duties to Penh.(ECF No. 119-2, afl 25, PAGEID# 3697.) Thus, Penn sued in state
court to enjoin the dissolution of Big Reseanghder the legal theory that Defendants were in
breach of contractual and fiduciary duties owed to it.

Based on a comparison of the state court camtpgad the claims asserted in this case,
the Court concludes that claim pnesibon applies to bar Penn’s claims in this lawsuit, insofar as
they are based on the dissolution of Big Resealrthhis lawsuit, Penasserts that Defendants’

dissolution and winding up of Big Research wdtdealing and a breaaobf fiduciary duty.

! The state court disposed of the prior actiorsemmary judgment. Under Ohio law, a summary
judgment is considered a judgment on the merits, triggering the doctrine of res judicata if a subsequent
suit is filed based on the same transaction or occurredee State ex rel. Hensley v. City of Columbus
10th Dist. No. 10AP-840, 2011-Ohio-3311 fal4.
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(Compl. T 148(j), ECF No. 2 at PAGEID# 25.) Thus, Pesiseeking relief in this case based on
the same transaction or occurrence that forthedasis of the state court lawsuit—the purported
breach of contract and fiduciary duties allegetidoe taken place with respect to the dissolution
of Big Research.

In arguing against application t#s judicata, Penn attempts to minimize the reach of the
state court’s ruling. Emphasizinigat it filed the state court &@n “as an injunction action to
prevent Big Research and Defendants from wigdip Big Research,” Penn argues that the state
court “simply found that ‘Prospevas entitled to wind-up’ Big Reearch. No finding was made
as to whether Defendants actggpropriately in the wind up @&ig Research, which was and is
on-going.” (ECF No. 134, at PAGB# 4987.) Penn goes on to arghat the state court did not
find that the dissolutin was “lawful.” (d.)

Penn’s arguments miss the point and conftaigcepts of claim preclusion and issue
preclusion. For one thing, Penn’s argumentxeming the appropriateness of Defendants’
actions in winding up Big Research ai@ the subject of Defendants’ motion for summary
judgment on res judicata grounds. DefendantshaskCourt to grant summary judgment on res
judicata grounds as to claims “challenging va&dity of the December 2009 dissolution of Big
Research.” (ECF No. 119, BAGEID# 3496.) As Defendantseimselves point out in their
reply brief in support of their motion for summary judgment—

any suggestion by Penn that there was noriman the [state court litigation] as

to whether the Defendants attappropriately in the ongoinginding-upof Big

Research misses the point. Defendalstion for Partial Summary Judgment is

not premised upon the notion thateryaction taken by the Defendants while

winding upthe affairs of Big Research was decided in the [state court litigation].

Rather, the point of Defendants’ Moti is that Penn is precluded from

challenging the lawfulness of Big Researchdéssolution and the legal

ramifications thereof.

(ECF No. 139, at PAGEID# 5134.)



Accordingly, Penn’s argumettiat issues concerning theitwling up” were not litigated
in the state court action is inconsequentigthe matters related to the “winding up” (as
Defendants themselves frame the issuehatéhe same “transaction or occurrence” as the
dissolution of Big Research itsellt is Penn’s claims related to tdessolutionthat are barred by
claim preclusion. Claims related to any breathduciary duty occasioned by Defendants’
actions in winding up Big Research—actions taaftar the dissolution—are not barred.

In any event, Penn’s emphasis on what wagas not actually litigated before the state
court is not relevant to@aim preclusioranalysis. When applicable, the doctrine of claim
preclusion bars not only those matters that Wagated in a prior action, but also those that
arise out of the same transaction or occurrencantlgit have been raised the prior action.
See Grava73 Ohio St. 3d at 382. Thus, even if Pentoisect in its argoent that the state
court did not find that the dissalon of Big Research was “lawfubir a breach of fiduciary duty
(ECF No. 134, at PAGEID# 4987), the fact ttlere was no such determination made in the
prior action does not prevent claim preclusianirbarring the presenttan, to the extent it
seeks to challenge the lawfusiseof the dissolution. A chatige to the lawfulness of the
dissolution necessarily arises atfithe same “transaction or ocoence” as the one that formed
the basis of the state court action—namely, the dissolution of Big Research.

For the foregoing reasons, Defendants’ arguois regarding thea@im preclusion effect
of the state court action are wigken. Claim preclusion barsri?efrom challenging the validity

of the December 2009 dissolution of Big Research.
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2. Dissolution of Big Research—Issue Preclusion

Defendants also argue that issue preclusios Bann from challenging the lawfulness of
Big Research’s dissolution because the statetcin granting summary judgment to the
defendants, specifically ruled that Prosper eststled to dissolve and wind up Big Research
following the specified dissolution evemig(, the withdrawal of mendr Kamerschen). (ECF
No. 119, at PAGEID# 3507-08.) This finding oéttawfulness” of BigResearch'’s dissolution,
argue Defendants, bars Penn from litigating Wweethe dissolution was a breach of fiduciary
duty.

This Court need not reach tlesue of whether issue preclusion bars Penn’s claim that the
dissolution constituted a breach of fiduciaryyduBecause this Court has already found above
that any challenge to the dissodutiin this lawsuit is barred gfaim preclusion, there is no need
for this Court to delve into the murkier issuendfether the state court resolved the precise issue
that Penn raises heré4. whether a dissolution authorizeg the operating agreement can
constitute a breach of fiduciary duty).

3. Usurpation of Business Opportunity

Defendants also argue that res judidstes Penn from litigating any claim that
Defendants “usurped and/or converted Big Redear C'’s survey busires after its dissolution
in December 2009.” (ECF No. 119, at PAGEID# 3498.) Because the prior state court action
conclusively determined that the Big Reseatidsolution was “lawful, Defendants argue that it
necessarily follows that there can no usurpatibbusiness opportunityUnder Delaware law,
Defendants argue that once Big Research wadulgwndissolved” (which occurred in December
2009), Big Research was authorized to ddnimgt other than windp its affairs. Id. at

PAGEID# 3510.) Thus, Defendantonclude that there coub& no usurpation of business
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opportunity from Big Research because Big Rededid not have the tality or reasonable
expectancy” of conducting amusiness post-dissolutionld(at PAGEID# 3511.) The Court
construes Defendants’ “res judicata” argumemefas an attempt to invoke issue preclusion—
because the state court fully litigated the issiuthe lawfulness of Big Research’s dissolution,
Defendants argue that this conclusivelysbany action based upafieged post-dissolution
usurpation of business opportunity.

Penn raises a number of arguments in resgptmPefendants’ contentions, but the Court
need reach only one of them. Among othen{so Penn notes thatahusurpation of business
opportunities has not been litigated in any forBCF No. 134, at PAGEID# 4992.) This point
is not only evident from the state counttding granting Defendants’ motion for summary
judgment, it is entirely glossed over by Defengantotion for partial summary judgment here.
A necessary element of issue preclusion istti@precise issue hhsen necessarily and
actually litigated ima prior proceedingSee State ex rel. Nickgdiupra 124 Ohio St. 3d 449, at
9 21. The issue litigated in the state court act@as whether DefendaRtosper was entitled to
dissolve Big Research. Tledfectof that dissolution on other isss, including the question of
whether business opportunity could be usurped BagrResearch post dissolution, is a separate
matter that wasotwithin the scope of what was litigat@dthe state court action. Defendants
therefore cannot use the doceriof res judicata/issue preslan to bar Penn from litigating
whether Defendants usurped business opportumfitesBig Research ding the period of time
following Big Research’s dissolution in December 2009.

This Court is mindful of the fact that therpas have raised numaus arguments relating
to the substantive issue of whether a dissobmtty can, as a matter of law, have business

opportunities usurped from it. Defendants argae ithcannot as a matter of law; Penn argues
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that is not so and that theunpation of business opportunitiesifin Big Research is a question
for the trier of fact. Defendants’ motionrfpartial summary judgment, however, sought
summary judgment only on the basis of iedigata. (ECF No. 119, at PAGEID# 3496-99.)
With the Defendants having framed the summary judgment issue as solely one of res judicata,
the Court declines to delve into the substantmegits of whether Defendants are entitled to
partial summary judgment on some other basils respect to the usurpation of business
opportunities issue.

B. The Arbitration

In the second branch of their motion, Defendask the Court to give res judicata effect
to the decision rendered by the #ditior in a prior ditration convened befe Arbitrator David
Rimstadt in 2008. The arbitration ordeas later confirmed in state couiigresearch, LLC v.
Penn, LLC No. 10CVH-05-7420 (Franklin C.P. G3ept. 9, 2011) (Decision and Final
Judgment). Under Ohio law, an arbitration confirmed by a state lzavirtg jurisdiction over
the matter is entitled to thersa preclusive effect as ajyydgment in a court actionSeeOhio
Rev. Code § 2711.14.

Defendants argue that the prior arbitration bars Penn from litigating the “validity” of any
Big Research transaction occurring befSeptember 15, 2008. (ECF No. 15, at PAGEID#
3512.) Emphasizing the arbitratappointment of a specialaster to audit the books and
records of Big Research aftiie arbitrator’'s September 1308 decision, Defendants argue
that the arbitrator’s later adopn of the special master'sifilings regarding the accounting she
performed forecloses further litigah or challenge to “any trans@r that was the subject of the
prior accounting.” Id. at PAGEID# 3513.) Defendants fer argue that the arbitration

likewise bars Penn “from challenging the reasd¢eradss of the payments made by Big Research
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after September 2008 for executive compensatiolil) Oefendants are incorrect on both
counts: there is no such bar.

As an initial matter, the @irt notes that Defendants'gaments with respect to the
arbitration invoke only the issue preclusion braathes judicata. Defendants cite Ohio law for
the proposition that an arbitrati award has the same preclusive effect as a judgment “for the
matterst decided” (Id. at PAGEID# 3511 (emphasis added)his argument sounds in issue
preclusion rather than claim praslon. Moreover, Defendants’ focus on the “full and complete
accounting” performed in conneatiovith the arbitration award Bdifies that Defendants are
arguing that issues fully and acliyditigated in thearbitration should bbarred for that reason,
as opposed to being barred because they “dwaud” been litigateth the arbitrationi(e., a
concept otclaim preclusion). Accordingly, this Courttats Defendants’ arguments with regard
to the res judicata effect tie arbitration as invoking thesuepreclusion doctrine.

To bar relitigation of an issue under the sgueclusion doctrine, four requirements must
be met under Ohio law: (1) there must benalfjudgment on the meriis the previous case
after a full and fair opportunity tlitigate the issue; (2) the issumust have been actually and
directly litigated in the priosuit and must have been necesgarhe final judgment; (3) the
issue in the present suit must/eaeen identical tthe issue involved in the prior suit; and (4)
the party against whom estoppes@ught was a party or in pitiy with a party to the prior
action. Kovacic v. Cuyahoga Cty. Dep’t of Children and Family SeBG9 F. Supp. 2d 754,
772 (N.D. Ohio 2011) (citingashelmara Villas Ltd. P'ship v. DiBenede®@ Ohio App. 3d
809, 623 N.E.2d 213, 215 (Ohio Ct. App. 1993)). In addition, the burden is upon the party
seeking to invoke issue preclusion to prowet til the elements of the doctrine applg.

The elements are not met in this case.
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The Court’s analysis begins and ends withdhucial element that an identical issue has
been actually litigated in a prior proceeding. Defendants have faitemhtince the Court that
the precise issue raised here is the same amtheesolved in the spatmaster’s “accounting”
adopted by the arbitrator. The arbitrator dad decide the precisssue of whether each
transaction of Big Researghior to September 15, 2008, was a valid one. Though Defendants
argue that the arbitrator orddran accounting that was “broadscope” in his September 15,
2008 ruling, the order must be viewed in thateat of what was awarded to Penn. In the
portion of his decision in which he ordered that to which Penn was entitled, the arbitrator found:

IT IS FURTHER ORDERED that BlGresearch makedistribution to

PENN of 47.39% of all prior distributions of profilsade by BlIGresearch to its

other investors. This pfit redistribution shall bepaid from future profit

distributions. No future profits shall bdistributed to anyinvestor other than

PENN until the full amount of redistributed pitsfowed to PENN is paid in full.

Theamountof prior profit redistributionhas not been determined. PENN
asserts that all money paid to Prospea i®turn on investment. Prosper asserts

that every dime it has received is payment for wages/salaries or for accrued

wages/salaries. What is known is that there has been $2,539,435.55 in payments

to Sino and Prosper entities through year end 2006. It is also known that
payments of $3,550 were made to Kamerschen through the end of 2006. No other
distributions had been made tdet investors through year end 2006here is
insufficient evidence at this time to deterenwhat part, if anyof those payments

was a profit distributiorby BlGresearch tds investors.

(ECF No. 119-1, at PAGEID# 3643 (emphagided; citation to record omitted).)

The order that Big Research make “redisttidmi’ of profits followed naturally from the
arbitrator’s key ruling that ¢tain resolutions passed by the Big Research board (which was
controlled by Defendants Rist and Drenik) wé&nwalid, null and void” and that Penn had never
relinquished its ownership imest in Big Research.d, at PAGEID# 3642.) In the same

decision, the arbitrator went on to order a fub@mting of Big Research"seceipts, payments,

accruals and allocations ofgfits and losses to date’’d., September 15, 2008)Id( at
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PAGEID# 3644.) But this “fulaccounting” ordered bthe arbitrator must be viewed in the
context of the rest of the order. The pugo$the “full accounting” was to determine the
amount of profit “redistribution” that Big Research was required to give Penn. The accounting
was not, as Defendants argdesigned to address the validiyany and all of Big Research’s
transactions before September 15, 2008.

The issue that Penn raises in ttase is whether Defendants Prosper (as the
management company of Big Research), kegmd/or Rist breached their fiduciary duties
owed to Penn and/or Big Research. The “fullcamting” ordered and adopted by the arbitrator
in the prior arbitration did not resolve that isstAccordingly, Defendasatare not entitled to use
issue preclusion to bar relitigation of fiduciatyty claims that may relate to Big Research
transactions occurring ijpr to September 15, 2008.

Defendants also ask the Court to appBuie preclusion to bar Penn from litigating
whether the executive compensation paid teeDa@ants Drenik and Ristas unreasonable and
therefore actionable as a breach of fiduc@uty owed to Penn and/or Big Research.
Defendants contend that the reasonablenes® @Xdcutive compensation paid to Drenik and
Rist was specifically litigated in the arkgition proceeding. In support of their contention,
Defendants note that (1) Penn specifically cimglézl the amount of executive compensation in
its “Second Statement of Claims” submittedre arbitrator (ECHo. 119, at PAGEID#3513),

(2) the arbitrator “specifically held” that lelgeof executive compensation existing on September
15, 2008 were reasonable and in the bottomtidgiaf similarly situated executivegl(), and (3)

the arbitrator did not declare the executive compe@rsaxcessive or invalith issuing his final

16



arbitration award (ECF No. 139, at PAGEID#515Q)pon examination, however, the Court
disagrees with Defendants on this point: éspteclusion does nopply to the executive
compensation issue.

Among the fiduciary duty issues Penn seelgigate in this case is “whether the
executive compensation received by Drenik arst fRolated their fiduciary duties owed to
Plaintiffs.” (ECF No. 134, aPAGEID# 4986.) Though Defendants make much of the fact that
Penn filed a “Second Statement of Claims” indhigitration that placeBrenik’s and Rist’s
executive compensation at issue, the issue raig&tenn in this case is not the same issue that
was litigated in the arbitrationIn that Second Statement ofa®hs, Penn raised the executive
compensation issue in the corttek claims related to thapproval of Big Research’s 2008
budget. (ECF No. 119-1, at PAGEID#3653.) Moredsfically, Penn toolthe position that the
2008 budget was void because it was a “major firsudecision requiringhe approval of all
three Board Members,” which had not happenéd. af PAGEID# 3655.) Because the 2008
budget increased the level of Drenik’s and Riskecutive compensation, Penn challenged the
validity of the increase, seeking a “declaratiinging” that no Big Resarch executive could
receive more than $100,000 per year in total compensatibnat PAGEID# 3655-56.) Thus,
the issue Penn placed before the arbitrator was not necessarily the reasonableness of the

executive compensation, much less whether thé td\@mmpensation was a breach of fiduciary

%In the memorandum in support of their motion for sumnjadgment, Defendants also cite the fact that
the arbitrator “rejected” Penn’s claims that certimounts paid by Big Research to Prosper for “shared
expenses” were unreasonable and should havedssgned “qualifying distributions” for purposes of
assessing the amount of profit “redistributionathich Penn was entitled. (ECF No. 119, at
PAGEID#3514.) To be sure, the arbitrator deferretthéospecial master’s finding that certain shared
operating expenses paid by Big Research were “meatetegardless of whether Prosper . . . received
benefit from the payment of such expenses.” (BDOF119-1, at PAGEID# 3675.) The Court does not,
however, view this finding by the arbitrator to dgrmane to the executive coemsation issue. It is
evident from the arbitrator's detemmation that the “shared expensestatemination was an issue separate
from the executive compensation issue.
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duty. Rather, the issue was whether the 200&ase in executive compsation to Rist and
Drenik was void because the increase wasemphted by means of a void budget approval.

Nor does the arbitrator's May 2010 decisionted by Defendants support application of
issue preclusion. Citing to the arbitrator’'s May 5, 2010 order, Defendants contend that the
arbitrator “specifically held that the ‘lexsebf executive compensation existing on September 15,
2008 to be reasonable from an accounting standpaimd, were in fact, ‘in the bottom quartile of
similarly situated executives.” (ECFAd\N119, at PAGEID# 3513 (quoting ECF No. 119-1, at
PAGEID# 3675).) But Defendants’ argumenslightly misleading. The portion quoted by
Defendants comes from a passtg# reads in its entirety:

Penn has resolved to prove that executive compensation in excess of . . . the

original Operating Agreemerghould be considered as additional qualifying

distributions The complained of executive compensation is in the bottom
guartile of similarly situated executivesThe Master concludkethat levels of
executive compensation existing on Segieni5, 2008 to be reasonable from an
accounting standpoint. Thus, what remains to be determined in the hearing on the

Second Statement of Claims is not wiegtBlGresearch managers failed to use

their best business judgmentincreasing executive salaries, but rather, whether

such increases are related to previousigisclosed evidence, and, if so, whether

such increases in executive compensation are allowed in the absence of

unanimous Board of Members approvAny challenged executive compensation

payments were made to individuals and not to any Member. Therefore, the

arbitrator will not consider any payments for executive compensation as a

qualifying distribution for redation by this Order.
(ECF No. 119-1, at PAGEID# 3675.)

Thus, the May 5, 2010 order determined on#t the increase in executive compensation
shouldnotbe considered a “qualifying distributiofdr purposes of determining the amount of
profit redistribution due Penn under the arbitrat@eptember 15, 2008 order. Though he noted
that the executive compensatiaas “reasonable” in the judgmeoitthe special master, the

arbitrator didnotdecide whether the increase in congegion was a breach of fiduciary duty by

any of the Defendants in this case. Whethescutive compensation waeasonable “from an
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accounting standpoint” is not necessarily the sesige as whether it was reasonable from a
fiduciary duty standpoint. Tehlatter issue was simply nioéfore the arbitrator.

For these reasons, Defendants are not edtitl summary judgment based on the res
judicata/issue preclusion effectthie previous arbitration.

lll. Conclusion

For the reasons set forth above, the CGIRANTS IN PART AND DENIES IN
PART Defendant’s motion for partial summary judgmen grounds of res judicata. The claim
preclusion branch of res judicata bars Penn fiibgating any claims challenging the validity of
the December 2009 dissolution of Big Reseafithe Court denies Defendants’ motion in all
other respects.

IT IS SO ORDERED.

/s/ Gregory L. Frost
GREGORY L. FROST
UNITED STATES DISTRICT JUDGE
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