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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CARL FANARO,

Petitioner,
CASE NO. 2:10-CV-1002
Judge Frost

V. Magistrate Judge King

FRANCISCO PINEDA, WARDEN,
Respondent.

OPINION AND ORDER

Petitioner was convicted following a juryiarin Licking County of 99 felony counts in
connection with the sales of securities and wateseed to a total aggregate sentence of 19 years
in prison.State v. FanaroNo. 2006CA00168, 2008 WL 555448, at *1 (Ohio AppDast. Feb. 21,
2008). Had Petitioner accepted the State’s plea digewould have pled guilty to two counts for
each victim, in exchange for which he would be sero¢d to a term of imprisonment of four years
plus restitution.See id.In this habeas corpus action indt#t under the provisions of 28 U.S.C. §
2254, Petitioner asserts the following claims: 1)vas denied the effective assistance of counsel
because his attorney rejected the State’s pleatofefour year term ahcarceration without first
consulting with Petitioner regarding the evidencaiast him or the benigé$ and risks of accepting
or rejecting the guilty plea offer; 2) he was dehthe effective assistance of counsel because his
attorney rejected the State’s offer, to plead gudtiwvo counts in connection with each victim and
restitution, without first consulting with Petitioner; 3) he was denied the effective assistance of
counsel because his attorney failed to consitht Retitioner regarding the advisability of accepting

or rejecting the guilty plea offer in exchange &osentence of four year4) he was denied the
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effective assistance of appellate counsel because his attorney failed to provide notice to the Ohio
Court of Appeals of the pending decisionGabrales 5) he was sentenced in violation of the
Double Jeopardy Clause and; 6) he was sentenced in violafdlakely v. Washingtqrb42 U.S.

296 (2004).

On February 3, 2012, the Magistrate Judge recommended an evidentiary hearing on
Petitioner’s claim that he was denied effectigsistance of counsel because his attorney failed to
advise him on the decision to proceed to trialtaegotential sentencing ramifications that he faced
following trial. Report and RecommendatjoDoc. No. 28. The Magistrate Judge also
recommended that the remainder of Petitioner’s clahnseffective assistance of trial counsel be
dismissed as without merit, and that consitlenaof habeas corpus claims four through six be
deferred pending the evidentiary heariid). Both Petitioner and Respondent have filed objections
to that recommendatiorObjection Doc. No. 310bjection Doc. No. 34.

For the reasons that follow, Respondent’s objectionSOAMERRULED. Petitioner’'s
objections ar®©VERRULED, in part, andSUSTAINED, in part.

TheReport and RecommendatistADOPTED andAFFIRMED. The Magistrate Judge
will hold an evidentiary hearing on Petitioner’s clalmt he was denied the effective assistance of
counsel because his attorney failed to propeaflysee him on whether or not he should proceed to
trial and of the potential sentencing ramificatioret the faced should he do so. At the evidentiary
hearing, the parties may submit evidence, whether or not that evidence was actually presented to the
state courts, in connection with this claim. eTiemainder of Petitioner’'s claims of ineffective
assistance of counsel @ESMISSED. Consideration of habeas corpus claims four through six will

be deferred pending the evidentiary hearing.



Petitioner’'s Objections:

Petitioner objects to the Magistrate Judge’s recommendation that the Court dismiss his
claims of ineffective assistance of counsel basddoattorney’s alleged failure to consult with him
prior to rejecting the State’s plea offers and faitoreeview discovery or investigate prior to trial.
Petitioner argues that these claims are so closely connected to his claim that defense counsel failed
to advise him of the strength of the governmetd'se and of his potential sentencing ramifications
that they should be considered with that rolat the evidentiary hearing. In support of this
argument, Petitioner contends that, because hisattdailed to familiarize himself with the facts
of and law governing the case, counsel was unable to advise him to accept the plea effdre —
proper course of action in view of the overwhiighevidence of guilt and lack of any viable
defense. In this respect, Petiter urges the Court t@view the trial transcript in its entirety.
Petitioner also objects to the Magistrate Judge’sadlehhis motion to expand the record to include
seven boxes of discovery material and to consigeaffidavits of Attorneys Thomas F. Hayes and
Dwight Hurd.

The Court is not persuaded that all of Petitioner’s claims of ineffective assistance of trial
counsel are so closely related that they shoutihsidered together at an evidentiary hearing. The
record refutes Petitioner’s allegation that defense counsel failed to notify him of the State’s plea
offers prior to Petitioner’s rejection of thodéans. The record likewise fails to support Petitioner’s
allegations that he was unable to accept a plea ofterdirect that his attoey do so, or that his
attorney acted in a constitutionallpreasonable manner at tri8lee Report and Recommendation
pp. 14, 26.

However, Petitioner’s allegation that his attorney failed to properly advise him regarding the



strength of the government’s case and the advisability of accepting the plea offers, particularly in
view of the likely sentence thhe faced, also involves Petitioner’s allegation that defense counsel
either did not sufficiently review discovery materials or did not understand the applicable law.
Nothing in this order will preclude Petitioner fraaising these allegations in connection with the
claim of ineffective assistance of counsel thdk be considered at the evidentiary hearirgge

Lafler v. Cooper— U.S. —, 132 S.Ct. 1376, 1386 (2012)(evereaar-free trial cannot cure the
ineffective assistance of counsel in failing togerly advise a client during the plea negotiations
phase).

Petitioner also objects to the Magistrate Judgeiglusion that certain evidence cannot be
considered at the anticipated evidentiary heargogibse that evidence was not presented to the state
courts. This Court sustains Petitioner’'s obctin this reged. Petitioner represents that he
presented seven boxes of discovery to the statescin post conviction proceedings in support of
his claim of ineffective assistance of couns&he record indicates that Petitioner referred to these
materials and provided an index to these documents. Additionally, Petitioner submitted the
affidavit of Attorney Thomas F. HayeSee Supplemental Memorandum Supporting Return of Writ,
Doc. 10,Exhibit 24 Part B These materials, therefore, maggerly be considered by this Court.

See Campbell v. Bradshaéi74 F.3d 578, 586 {&Cir. 2012)(quotingCullin v. Pinholstey— U.S.
—, 131 S.Ct. 1388, 1389 (2011))(Where a claim has aéeewlicated on the merits by a state court,

federal habeas review under 28 U.S.C. § 2254(d)(ibpited to the record before the state court).

! Respondent opposes Petitioner’s request to expanddbedrwith this material, arguing that Petitioner
failed to make this evidence a part of the state court red®edpondent’s Response to Petitioner’'s ObjectiDos.
38, at 17.



Petitioner acknowledges that he did not presataffidavit of Dwight Hurd to the state
appellate court; however, he referred to Hurdglvement in support of his claim, as did trial
counsel and Petitioner's wife, in affidavits submitted to the state appellate court. Petitioner
represents that he would have presented the tasfiof this witness had ¢tstate appellate granted
his request for an evidentiary hearirgetitioner’'s ObjectionsDoc. 34, at 10-11.

Respondent objects to the Magistrate Judge’s recommendation that an evidentiary hearing
be held and specifically objects to consideratbany of the foregoing materials and evidence at
any such evidentiary hearing, arguing that aPefitioner’s claims should be dismissed as without
merit or as procedurally defaulted based upon the record before the state appellatSesurt.
Respondent’s Response to Petitioner’s ObjectiDos. 38.

Under the Antiterrorism and Effdve Death Penalty Act, a federal habeas court does not
function as an alternative forum for resolving thdects and issues that a state criminal defendant
failed to properly pursue in state proceedinGsllen v. Pinholsterl31 S.Ct. at 1401. When the
merits of a claim have been adjudicated in thgestourts, a federal habeas court’s review under 28
U.S.C. §2254(d)(®)is “backward-looking,’i.e., the federal court must examine the state court’s
decision at the time it was made and in lighthaf record then before the state coldt. at 1398.

Here, proper resolution of Petitioner’'s claim of ineffective assistance of counsel based on his

2 28 U.S.C. 2254(d)(1) provides:

An application for a writ of habeas corpushmhalf of a person in custody pursuant to the
judgment of a State court shall not be granted vegipect to any claim that was adjudicated on the
merits in State court proceedingses¥ the adjudication of the claim--

(1) resulted in a decision that was contrarytdnvolved an unreasonable application of, clearly
established Federal law, as determinedhigySupreme Court of the United States|.]



attorney’s allegedly inadequate advice during plea negotiations necessarily requires a credibility
determination between competing factual asserfiot$owever, the state courts failed to hold a
hearing at which such a credibility determinationld be made. Instead, the state appellate court
rejected Petitioner’s claim aftdiscounting Petitioner’s affidavita concluding that Petitioner had
failed to “set forth sufficient operative facts tdaagish substantive grounds for relief, let alone a
reasonable probability” that he wouldveaaccepted the state’s plea off@tate v. FanarpoNo.

2009 CA 00066, 2009 WL 4690421, at *4-5 (Ohio App.[Bst. Dec. 4, 209). In ignoring the
factual dispute and in reaching this conclusion, the state court unreasonably applied clearly
established law under 28 U.S.C. § 2254(d)@¢e Lafler v. Coopefl32 S.Ct. at 1376lissouri

v. Frye — U.S. —, 132 S.Ct. 1399 (201Bill v. Lockhart 474 U.S. 52 (1985). Under these
circumstances, this Court is not limited, at thielentiary hearing to be held on Petitioner’s claim,

to the evidence presented to but not considered by the state $ear€Conway v. HouR011 WL
2119373, at *3 (S.D. Ohio May 26, 2011)(if, considgronly the evidence before the state court,

the state court’s decision contravened or unredsypragoplied federal law, a federal court may
consider additional evidence to determine \waehabeas corpus relief should issue)(cBkipwith

v. McNeil No. 09-60361, 2011 WL 1598829, at *5 (S.D. Fla. April 28, 20d&#rn v. Ryan, et al.

No. CV 08-448-PHX-MNM, 2011 WL 1526912t *2 (D.Ariz. April 21, 2011))See also Ballinger

v. Prelesnik — F.Supp.2d -, 2012 WL 591931, *8 (E.D. Mich. Feb. 23, 2012)(state court

3 discussing the appropriate remedy in connectiibhh a/claim such as that raised by Petitioner, the
United States Supreme Courtliafler v. Cooper— U.S. —, 132 S.Ct. at 1389, recognized the necessity of an
evidentiary hearing to determinate whether a defendargstablish that, but for his attorney’s inadequate advice,
he would have accepted the plea agreement: “[T]he coyrtoraluct an evidentiary hearing to determine whether
the defendant has shown a reasonable probability that but for counsel's errors he would have accepted the plea. If the
showing is made, the court may exercise discretionterakning whether the defendant should receive the term of
imprisonment the government offered in the plea, the semtem received at trial, or something in between.”



unreasonably applied federal law where it was impossible to adjudicate the claim based on the
record availableVashington v. Bear@012 WL 1033526 (E.D. Pa. March 28, 2012)(holding that
Pinholsterauthorizes an evidentiary hearing wittd@ional evidence when a state court assumes
the truth of a particular allegationof. Johnson v. Finp665 F.3d 1063, 1068{ir. 2011)(rule
of deference under the AEDPA does not applyemehstate court’s adjudication of claim is
“dependent on an antecedent unreasonable application of federal law”)(qBainmedti v.
Quarterman551 U.S. 930, 953 (2007)).

For all these reasons,tRener’s objections arBENIED, in part, andBUSTAINED, in part

consistent with the foregoing.

Respondent’s Objections:

Respondent objects to the Magistrate Judge’s recommendation that an evidentiary hearing
be held. In particular, Respondent disputes thgistiaate Judge’s conclusi that the state appellate
court’s decision contravened or unreasonably applied federal law, as required by 28 U.S.C.
2254(d)(1), because the Supreme Court has nelcetttat a habeas petitioner may rely on his own
self-serving affidavit to support the soitclaim asserted in this actidBee also Bray v. Andrews
640 F.3d 731, 738 (&Cir. 2011)(It was not unreasonable fori®@bourt of appeals to determine on
direct appeal that subjective statements madkefgndant and her attorney at sentencing, standing
alone, were insufficient to establish a reasonatabability that defendant would have accepted the
plea offer) Respondent’s Objectionat 18-22. Respondent also objects to the Magistrate Judge’s
finding that the resolution of Petitioner’s claim requires a credibility determinaliibrat 25. In

any event Respondent argues tiaholsterprecludes consideration bygtCourt of any evidence



not considered by the state courts. Finally d®eslent objects to the Magistrate Judge’s conclusion
that neither claim two nor claim five had been procedurally defaulted.

For the reasons discussed in the Court’'s consideration of Petitioner's objections,
Respondent’s objections fail to persuade this CoBray v. Andrews640 F.3d at 731, is not
analogous to this case. Bmay, the petitioner raised her claimiakffective assistance of counsel
on direct appeal rather than in post conviction proceedings. The only evidence before the state
courts in support of Bray’s claim were statements that Bray and her attorney had made at sentencing.
Id. at 738. In denying petitioner’s claim on this “sggrecord,” the Sixth Circuit noted that, had
Bray pursued her claim in post conviction procagdj she could have presented additional evidence
in support of her claimid. at 749. Of course, that is predystine procedure followed by Petitioner,
but the state court refused to consider ¢h@ence presented by Petitioner. Moreover, it is
undisputed that Petitioner was offered an agreémbareby he would plead guilty to two counts
for each victim, in exchange farhich he would be sentencedaderm of imprisonment of four
years plus restitution. Instead, after proceetbrtgal, Petitioner was convicted on 99 counts — 32
fifth degree felonies, 66 third degrietonies, and one first degree felonyhe trial court imposed
a sentence of nineteen years in prison. Thiganhal disparity between the sentence contemplated
by the plea offer and the sentence actually impadkxving trial also lends support to Petitioner’s
claim that, but for counsel’s errors, hewd have accepted theast’s plea offer.See Smith v.

United States348 F.3d 545, 552 {&Cir. 2003).

As to Respondent’s objection to the Magisrdudge’s recommendation that claim two be

dismissed on the merits rather than as procedurally defaulted, this Court agrees that Petitioner

presented the claim to the state courts in post conviction proceedings. That claim was therefore



properly addressed on the merits in federal habeas corpus review.

Respondent also objects to the Magistrate Judge’s conclusion that claim five, in which
Petitioner challenges his sentence on double jeopardy grounds, was not procedurally defaulted.
Respondent had argueéler alia, that Petitioner waived this claim by raising it only in the context
of an alleged violation of Ohio’s statute dheal offenses of similar import, O.R.C. 2941.25. For
the reasons detailed in the Magistrate Judgejsort and Recommendatigm,1], this Court agrees
that a petitioner may fairly present a federal degébpardy claim by presenting that claim to the
state courts in the context of alleged violation oOhio’s statute on allied offenses of similar
import under O.R.C. 8§ 2941.25%ee Spence v. Shedg5 F. Supp. 2d 792, 824-25 (S.D. Ohio
20009).

Respondent had also argued that Petitioner wailaaeh five by failing to raise the issue in
his direct appeal to the Ohio Supreme Co#rttitioner instead raised this double jeopardy claim
in a motion for reconsideration in the Ohio Court of Appeals pursuant to Ohio Appellate Rule 26(A)
and presented the claim to the Ohio Supreme tGollowing the appellate court’s denial of his
motion. Petitioner also raised the claim in Qikio Appellate Rule 26(B) proceeding alleging the
ineffective assistance of appellate counsel anagaén presented that claim to the Ohio Supreme
Court following the appellate court’s denial of the Rule 26(B) proceeding.

Respondent argues that Petitioner waivedbigle jeopardy claim by presenting the claim
to the Ohio Supreme Court for the first timean application for reconsideration under Ohio

Appellate Rule 26(A). Respondent correctly notes that the ineffective assistance of appellate

“As notedsupra,the Magistrate Judge recommended that coretider of this claim, and of certain other
claims, be deferred pending resolution of the issue talthessed at the evidentiary hearing, reasoning that these
claims may be rendered moot by the outcome of the evidentiary hearing.

9



counsel, raised in Petitioner’'s habeas corpus claum €annot serve as cause for the failure to raise
a claim in the Ohio Supreme Court, becauseetli®mno constitutional right to counsel in those
proceedingsSee Pennsylvania v. Finled81 U.S. 551, 555 (1987)(right to counsel extends to the
first appeal of right and no fumér). However, the only casdeged to by Respondent in support
of the argument that this claim was not properly raised in the Rule 26(A) proceedbuysay v.
Bradshaw No. 1:09-cv-1444, 2010 WL 4272620 (N.D.i®ct. 25, 2010). The facts Glunner
are not analogous to those presented hereGuimer,the United States District Court for the
Northern District of Ohio refused to considar equal protection claim because the petitioner had
failed to fairly present the claim to the state djgpe court in his direct appeal, and again failed to
present that or any other federal claim in his R&IA) application. The court noted that Gunner’s
“cursory presentation” of the issue in his motionreconsideration was not a “procedurally proper
vehicle to raise new arguments,” which wetleerwise barred under Ohio’s doctrineeax judicata
See Gunner v. BradshaWo. 1:09-cv-1444Report and Recommendatjddoc. 10, at 11 (N.D.
Ohio May 7, 2010).

Here, in contrast, Petitioner argued in his Rule 26(A) applicatiosthtd v. Cabraled18
Ohio St.3d 54 (2008),decided after Petitioner’s direct appaatl two days after he filed his brief
in the Ohio Supreme Court, requdrezversal of his convictionsSee Exhibit 42 to Return of Writ

Thus, unlike the petitioner iGunner Petitioner in this case could not have raised this argument

® In State v. Cabraleshe Ohio Supreme Court certified a conflict between Ohio appellate courts regarding
the application of Ohio’s law on allied offens#ssimilar import, holding that its decision 8tate v. Ran¢é85 Ohio
St.3d 632 (1999), had been misinterpretediew of the Double Jeopardy Clausgee Cabralesl18 Ohio St.3d at
59 n.2. The Ohio Supreme Court expressly held thatiat“sktual comparison” of the elements of offenses was
not required to determine if those offensésuld be merged for sentencing purpogdds.syllabus at 4abrogating
State v. Palmerl48 Ohio App.3d 246 (2002).

10



earlier, nor did he completely fdo raise the issue in his direapppeal. The state appellate court
declined to address Petitioner’s claim in tRale 26(A) proceedings, reasoning that it had
previously considered the issue on direct appeal based on Ohio law as it existed at the time of
Petitioner’'s appeal Exhibit 44to Return of Writ Doc. No. 12. Rathethe state appellate court
advised, Petitioner should raise this claim in a “motion to reopen, alleging that counsel was
ineffective for failing to alert this Court to the fact ti@braleswas pending before the Ohio
Supreme Court.Id. That, of course, is pcisely what Petitioner didxhibit 36to Return of Writ

The claim was thereafter presented to the Ohio Supreme Court, which dismissed Petitioner’s appeal
from the appellate court’s denial of Petitioner’'s Rule 26(B) applicatibxhibit 41to Return of

Writ. This Court has been unable to locate dums the Respondent refer to, any case standing for
the proposition that a petitioner waives a claim for federal habeas corpus review under these
particular facts. Respondent’s objection in this regard is thereldEERRULED.

For all these reasons, Respondent’s objection®9ERRULED.

Pursuant to 28 U.S.C. 8§ 636(b), this Court has conduadedhavareview. After careful
consideration of the entire record, Petitioner’s objections GQ¥&RRULED, in part, and
SUSTAINED. Respondent’s objections a8 ERRULED .

TheReport and Recommendatisl ADOPTED andAFFIRMED. The Magistrate Judge
will hold an evidentiary hearing on Petitioner’s clahlmt he was denied the effective assistance of
counsel because his attorney failed to propeflyse him on whether or not he should proceed to
trial and of potential sentencing ramifications he faced should he do so. Because this Court

concludes that the state courts unreasonably abpflieontravened federal law in rejecting this

11



claim, Petitioner may present new or additional emn@e in support of thidaim at the evidentiary
hearing. The remainder of Petitioner’s claims of ineffective assistance of couH&MISSED.
Consideration of habeas corpus claims four through six is deferred pending completion of the

evidentiary hearing.

/sl _Gregory L. Frost
GREGORY L. FROST
United States District Judge
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