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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CHARLESR. OGLE, et al.
Plaintiffs, Case No. 2:10-cv-1059
Vi Judge Peter C. Economus
Ef'é,uetMa'?'A GASTRANSMISSION, |\ EMORANDUM OPINION AND ORDER
Defendants.

Complaining of damage®lating tothe expansion of natural gas facilities tbeir land,
Plaintiffs Charles and Melanie Ogle filed this action against Columbial@asmission, LLC
(“Columbia”); the following agentsof Columbia: Defendants Minear, George, Burnsworth,
Hovermale, Martin, Hedge&iddle, Rowley, Carter, C&L Erectors and Riggers, Inc., Off Duty
Services, Inc., and RMR Enterpris€€Columbia Agents”) the Federal Energy Regulatory
Commission (FERC'); the Board of Commissione Hocking County, Ohiqthe “County
Commissioners’)andseveral employeesf the Hocking Countysheriff's Office (the “Sheriff
Defendantg and collectively with the County Commissioners, the “County Defendahts”
(Am. Compl. 11 2—18.) For the reasons set forth betloiw,case is hereldismissed

l. Background

Plaintiffs and Columbia agree that their relationship is grounded iease dted
November 16, 1971 between Ethel G. Donahue and ColuihigidLease”) (Am. Compl. 21;
Dkt. 10 at 3, Ex. A.) Te Leasestates that it grantke following right¢o Columbia

[A]ll the oil and gas in and under the lands hereinafter describgdther with

the exclusive right at all time to enter therewon drill for, produce and market oil

and gas, the right to store gas in all strata underlying said premises, the right to
inject and remove gas regardless of the source thereof in and freutlalstrata,

! Plaintiff also named Triana Energy, LLC as a defendant but voluntasityissed the claims against ticampany
(Dkt. 44.)
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the right to conduct geophysical tests thereon, the right to possess, use and occupy
so much of said premises as is necessary and convenient for the purposes herein
specified and the right to consolidate the lands herein described with latios

as hereinafter provided, for a primary term of twenty (20) yearand so much

longer thereafter as oil or gas is produced from said premises, or so longsas gas
being injected, held in storage or withdrawn by [Columbia] . . .

(Dkt. 10 at 3, Ex. A.) When the Ogles purchased the property in 1990, a natural gas well and
pipeline facilities had already been installed on the property. (Am. Compl. § 21; Dk#.]0 at

In 2008, Columbia filed an application with FERC for permission to expanthitsal
gas facilities, including the placement os@condnatural gas storage well on Plaintiffs’ land.
(Am. Compl. 125.) Plaintiffs intervened in thadministrativeprocessto oppose Columbia’s
application but FERC ultimately granted a CertificateRublic Convenience and Necessity in
March of 2009 (the'Certificate’). (Id. at 126, Dkt. 10, Ex. C) The Ogles requested a
rehearing, which FERC denied. (Dkt. 10, Ex. E.)

The parties then filed competing declaratory judgment actions in the HockungfyCo
Court of Common Pleas. On June 5, 2009, Columbia initiated case numbeld B8, seeking
“declaratory and injunctive relief to protect its right to gain access to, maimdio@erate its
natural gas storage well” on the Ogles’ property. (Am. dofpo; Dkt. 10, Exs. M, V.)On
October 9, 2009, the Ogles filed case numbecw290, seeking a declaration thegértain
annual rentprovisions of the Lease were unconsciondbl¢Dkt. 10, Ex. O, V.) The two
actionswere consolidated asmse number 08v-158 and after discovery and summary judgment
briefing, the Ogles dismissed their affirmative declaratory relief claims againsm®@u The
Hocking County Court of Common Ple&=ld in May of 2010that the Leasegyranted to
Columbia the righto enter upon the Ogles’ propeitty maintain and operatés existing well

andto install additional wells (Dkt. 10 at 8, Exs. P,.Y The Ogles appealed the decision to

20n August 27, 2009, the Ogles had also petitioned the same court for an “ekpediterte temporary restraining
order and permanent injunctive relief” in case numbec¥241; the court denied the request. (Dkt. 10, Exs. H, V.)




Ohio’s Fourth District Court of Appeal®kt. 10 Ex. W), where it iscurrently pending, and
filed this case in November of 2010.

In their Amended ComplainElaintiffs challenge FERC's issuance of the Certificamel
various related actions of Columbia, its agents, and local law enforcememtrprs Plaintiffs
allege tha Columbia made misrepresentations to FE& failed to lawfully exercise the
Certificate by failing to negotiate a compensation agreement with Plaintiffs; feolimitiate an
action to determine compensation; failing to satisfy environmental standardsseizing,
damaging, and trespassing on Plaintiffs’ property. (Am. Cofffi#7-35.) All of Plaintiffs’
claims arise out of FERC's issuance of the Certificate, Columbia’s exercibe @fettificate,
and actions by local law enforcement officers

[. Claims Against FERC

DefendanfFERC soughtdismissalof Plaintiffs’ original complainunder Federal Rule of
Civil Procedure 12(b)(1) for lack of subject matter jurisdiction. (Dkt. 12.) WFHBRC has not
renewed its motion as to the Amended Compléifederal courts have a duty to consider their
subject matter jurisdiction in regard to every case and may raise theusssgoste. N.H. Ins.
Co. v. Home S&L Co., 581 F.3d 420, 423 (6th Cir. 200@uoting Answers in Genesis of Ky.,
Inc. v. Creation Ministries Intern., Ltd., 556 F.3d 459, 465 (6th Cir. 2009)As an initial matter,
then,this Court mustletermine whethePlaintiffs’ claimsagainst FERQGall within the scope of
the Court’gurisdiction.

Congress has prescribed an exclusive set of rules for challenging FER@se of its
regulatory responsibilities. The Natural Gas Act provitias“[a]ny person . . aggrieved by an
order issued bjFERC]in a proceeding und¢the Natural Gas Actlo which such person. .is

a party may applyor a rehearing and “[n]o proceeding to review any order[6ERC] shall be




brought by any person unless such person shall have made applicfiBRE) for a rehearing
thereon” 15 U.S.C. § 717r(a). The Act further provides:

Any party to a proceeding und@the Natural Gas Act] aggrieved by an order
issued bythe CommissiofFERC]® in such proceeding may obtain a review of
such order in the [circuit] court of appeals of the United States for anytcircui
wherein the naturajas company to which the order relates is located or has its
principal place of business, or in the United States Court of Appeals for the
District of Columbia, by filing in such court, within sixty days after the order of
[FERC] upon the application for rehearing, a written petition praying that the
order of[FERC] be modified or set aside in whole or in part. Upon the filing

of such petition such court shall have jurisdiction, which upon the filing of the
record with it shall be exclusive, to affirm, modify, or set aside such order in
whole or in partNo objection to the order ¢FERC] shall be considerely the
court unless such objection shall have been urged bgFERC] in the
application for rehearing unless there is reasonable ground for failwealsa t .

The judgment and decree of the court, affirming, modifying, or setting aside, in
whole or in part, any such order[6BERC], shall be final, subject to review by the
Supreme Court of the United States . . .

15 U.S.C. § 717r(b).

The Sixth Circuit has recognized tiav17r(b) sets forth a highly reticulated procedure
for .. .challenging] a FERC certificate.”Am. Energy Corp. v. Rockies Express Pipeline LLC,
622 F.3d 602, 605 (6th Cir. 2010). Following a rehearing by FERE, &ggrieved party may
petition for review” in the appropriate court of appeals, whithereafter hasexclusive
jurisdiction ‘to affirm, modify, or set asidé¢-ERC s] order” 1d. The Court emphasized that
“[e]xclusive means exclusive, and the Natural Gas Act nowhere permits an aggrieved party
otherwise to pursue collateral review of a FERC certificate in statet or federal district

court.” 1d.

3 “The term ‘Commissiohrefers to the Federal Power Commission prior to Octobdi977, and to the Federal
Energy Regulatory Commission [FERC] thereafteB8e Escondido Mut. Water Co. v. La Jolla Band of Mission
Indians, 466 U.S. 765, 767 n.1 (1984) (citing 42 U. S. C7§82(a), 7295(b)).




The Supreme Court interpreted an almost identical jurisdictional statu@tynof
Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 336 (1958), finding that:

Congress .. prescribed the specific, complete and exckisivode for judicial

review of the Commission's orders. . . . It thereby necessarily preaiiededvo

litigation between the parties of all issues inhering in the controversy, and all

other modes of judicial review. Hence, upon judicial review of the Cegiom's

order, all objections to the order, to the license it directs to be issued, and to the

legal competence of the licensee to execute its terms, must be made in the Court
of Appeals or not at all.

City of Tacoma, 357 U.S. at 336 (citations and emphasis omitted). Other courts have applied the
Supreme Court’s analysis @ity of Tacoma to the language of 15 U.S.C.787r(b). See Inter-
City Gas Corp. v. Boise Cascade Corp., 845 F.2d 184, 188 (8th Cir. 1988)jlliams Natural
Gas Co. v. Okla. City, 890 F.2d 255 (10th Cir. 1989).

Here, Plaintiff objects to FERC'issuance of the Certificat@nd tothe exerciseof the
Certificateby Columbia Gas.The Natural Gas Act requiresoweverthat“all objections to the
order, to the license it directs to be issued, and to the legal competence oneelimeexecute
its terms, must be made in the Court of Appeals or not at & City of Tacoma, 357 U.S. at
336 This Court, therefore lacks jurisdiction over claims challengingFERC’s administrative
processand decisionsThe claims against FERC are therefdté&M I SSED.

[1. Claims Against Columbia and |ts Agents

Plaintiffs allegethat Columbiaand the Columbia Agentntered onto, took possession
of, and damagetheir property“without any easement, rigiaf-way or damages compensation
agreement (See, eg., Am. Compl. 137.) Columbia and the Columbia Agertave filed
severalmotions to dismiss these clairti3kts. 8, 9, 28, 32,8.

Plaintiffs contend that the Natural Gas Act, specifically 15 U.S.C18(h), required
Columbia to enter into a compensation agreement, separate from the Leasegriiefarg their

property to install the second gas well pursuant to the Certificate. (Dkt. 18.)




The Natural Gas Agbrovides:
When any holder of a certificate of public convenience and necessity cannot
acquire by contract, or is unable to agree with the owner of property to the
compensation to be paid for, thecessary righof-way ... it may acquire the
same by the exercise of the right of eminent domain in the district court of the
United States for the district in which such property may be located, or in the
State courts.
15 U.S.C. &17ih). The condemation action authorized by ®BL7f(h) ‘is designed to
compensate thgandownersjfor thelosses caused by construction [undeertificate of public
convenience and neces$ity Am. Energy, 622 F.3d at 606. The Sixth Circuit has explained:
Federal coud entertaining FERC condemnation actions use the law of the state in
which the condemned property is located in determining the amount of
compensation due. Under Ohio law, the landowner in an eminent domain action
is entitled both to the value ofdliaken land and to “damages” to the “residue” of
the property. Damages to the residue compensate for any injury that may result to
the remaining lands by reason of the construction of the proposed improvement,
measured by the difference in the residue's fair market value before anhafter
taking. A court determining fair market value should take into consideration
every element that can fairly enter into the question of value.
Id. at 606-07 (quotations and citations omitted). Such an action may encompass all property
losses caused by the execution of a certificate, regardlesswotthe landowners label their
claims. For example, “[tlhat the [landowners] place a ‘conversion’ label on their d@im
money damages does not change matterslf.the condemnation action will compensate for
‘any injury’ to the residue, taking into account ‘every element’ of thetmresf value, it may
entertain the damages theory presented.’at 607.
This Court would have jurisdiction over a condemnation actioder §717f(h) As
Columbia points out, however, the condemnation provisior§s 4t 7f(h)apply only when the
holder of the certificate “cannot acquire by contract, or is unable to agteehsi owner of

property to the compensation to be paid for, rieeessary righof-way.” 15 U.S.C. &17f(h).

As discussed above, the statmurt has already determined that the Lease provides Columbia




with the necessary rigif-way, precluding the need far separate compensation agreenient.
Because the matter @olumbia’s rightof-way was previously resolved in state couftirther
litigation of this matters now precluded under the doctrine of res judicata.

Under Ohio law, “[t]he doctrine afes judicateencompasses the two related concepts of
claim preclusionalso known as res judicata or estoppel by judgment, and issue preclusion, also
known as collateral estoppel.Rate ex rel. Nickoli v. Metroparks, 923 N.E.2d 588, 592 (Ohio
2010) (quotationsmitted. “Claim preclusion prevents subsequent actionshéyame parties
or their privies, based upon any claim arising out of a transaction that wasbjhaet matter of a
previous action,” and “issue preclusion, or collateral estoppel, precludes tigatieh, in a
second action, of an issue that had kesnally and necessarily litigated and determined in a
prior action that was based on a different cause of actiahdt 592 uotations omitted For
res judicata to apply, “the parties to the subsequent action must be identicad fwiwity with
those in the former action.’Td. at 593 quotations omitted However, “a declaratory judgment
determines only what it actually decides and does not preclude other claimgthiahave been
advanced.” Id. at 593 (quotations omitted).

Here,Plaintiffs seek to relitigata question previously decided by the Hocking County
Court of Common Pleas. That court already determirgdib Lease provides Columbia with
the right toenter upon the Ogles’ property to maintain and operate its existing e amstall
additional wells. Dkt. 10, Ex. /) Therefore, wth the exception oPlaintiffs’ state lawclaims
against Columbia for breach of contract and unconscionabflitye Lease his Court

DISMISSES theclaims against Columbia anide ColumbiaAgents Because Plaintiffs’

* Thestate court determined that the Lease granted to Columbia the right to eméhe®gles’ property to
maintain and operate its existing well and to install additional wells. (DkExX.0/.) While the court left open the
gueston of Plaintiffs’ potential remedies under federal l@ee{d.), Plaintiffs have identified no viable claims under
federal law.




contract and unconscionabilityaims were dismissed from the state court action prior to that
court’s entry of declaratory judgmestychclaimsare not precluded by res judicaseg
Metroparks, 923 N.E.2d at 593, and are aelssed belowFor the reasons set forth below as to
Plaintiffs’ claims against the County Defendants, the Court also dismissaaithe against
Columbia for vicarious liability for the County Defendants’ actions.

V. Claims Against the County Defendants

Plaintiffs allegegenerallythatthe County Defendants “committed defamation and
inflicted intentional emotional distress upon the Ogles through invasion of privakgionms
prosecution, civil conspiracy, negligence, gross negligence, negligent Ingiegtion and
supervision under the laws of the State of Ohio, and have violated the Ohio Constitution and the
United States Constitution and 42 U.S.C. § 1983.” (Am. Compl. 1 104.) Pldutifferallege
thatthe Sheriff Defendantsrespassed on their property dedtablish[ed] a police state against
the Ogles’ rights of free speech and liberty on their own property” by “monitandg
communicating with the duty dispatcher . . . reporting, photographing and recording lgls§ Og
movement and speech . . . on their own properthd’ at il 108—-10 According to the
Amended Complaint, one of tigheriff Defendantsunlawfully pursued Melanie A. Ogle on the
Ogles’ property to arrest her for charges he fabricated” and that Coluambraitted “perjury
and provid[ed] false or misleading information to the Prosecutor” in connection with such
charges.(Id. at§{ 111, 113.)The Sheriff Defendantallegedly “[wrote] police incident reports
that reported free speech and liberties of the Ogles as crimes on their owtyproper
committing perjury. (Id. at 1115.) Aside from the relevant dates, thsmended Complaint

contains no further details.




The County Defendantseek dismissalf the claims against theander Federal Rule of
Civil Procedure 12(b)(6), which requires dismissal if the complaint fails toastdsm upon
which relief can be grantedDkts. 21, 57see Dkt. 56) While Rule 8(a)(2) requires a pleading
to contain a “short and plain statemehthe claim showing that the pleader is entitled to relief,”
in order “[t]o survive a motion to dismiss, a complaint must contain sufficient fanatter,
accepted as true, to ‘state a claim to relief that is plausible on its fakshct oft v. Igbal, 129 S.
Ct. 1937, 1949 (2009) (quotirgll Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).
Furthermore, “[a]lthough for the purposes of a motion to dismiss [a court] rkesdltaf the
factual allegations in the complaint as true, [it] [is] not lbtomaccept as true a legal conclusion
couched as a factual allegatiohd’, 129 S. Ct. at 1949-50 (quotifigrombly, 550 U.S. at 555)
(internal quotations omitted).

The Court finds that Plaintiffs’ allegatioagainstthe County Defendantseinsufficient
to state a plausible clainRlaintiffs’ allegation that the County Defendants conducted
surveillance on Plaintiffs’ property does not, by itsefitablish a violation of Plaintiffs’ rights.
The remaining allegations fit the descriptiorf l&fgal conclusiofs] couched as a factual
allegationjs].” Igbal., 129 S. Ct. at 1950 (quotifigvombly, 550 U.S. at 555%)}ee Moldowan v.
City of Warren, 578 F.3d 351, 390-91 (6th Cir. 2009) (dismissing malicious prosecution claim
where plaintiff made onlgonclusory allegations of false evidenc&he Courtherefore
GRANTS the County Defendants’ motions (Dkts. 21, 57) Bh8M | SSES Plaintiffs’ claims
against the&County Defendants.

V. Remaining State L aw Claims

Because the Court disposes of Plaintifézleral claims by this Order, the Court declines

to exercise supplemental jurisdictiomer theremainingstate law claimagainst Columbifor




breach of contract and unconscionability. 28 U.S.C. § 1367(c)(3). Consequentistasadaw
claims are herebI SM1SSED WITHOUT PREJUDICE. Brandenburg v. Housing Auth. of
Irving, 253 F.3d 891, 900 (6th Cir. 2001) (citibgited Mine Workersv. Gibbs, 383 U.S. 715,
726 (1966)).

VI.  Conclusion

For the reasons discussed abovERC’s motion to dismiss the original complaint is
DENIED AS MOOT (Dkt. 12, but the claims against FERC dp¢SMISSED for lack of
jurisdiction. The motions to dismiss filed by Columbia and the Columbia Agents (Dkts. 8, 9, 28,
32, 38) areGRANTED, and the claims against such defendantsDdf&M | SSED, except that
Plaintiff's state law claims against Columbia for breach of contract andhscicoability are
DISMISSED WITHOUT PREJUDICE. The motions to dismiss filed by th&€ounty
Defendants Dkts. 21, 57) are GRANTED, and theclaims against such defendants are
DISMISSED. The CourtDENIES Plaintiffs’ motion for an injunction (Dkt. 2Q0X¥hemotion to
strike Plaintiffs’ affidavits and for related sanctionsfiled by Defendants Riddle and C&
Erectors and Riggers, Inkt. 52), and the County Defendants’ motion to strike (Dkt. 34je
Court herebyDI SM | SSES this case an®IRECT S the Clerk to enter judgment.

IT ISSO ORDERED.

/sl Peter C. Economus - August 17, 2011
UNITED STATESDISTRICT JUDGE
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