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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

WILLIAM H. BAER,
Petitioner, Case No. 2:10-cv-1164

: District Judge George C. Smith
-VS- Magistrate Judge Michael R. Merz

KIMBERLY CLIPPER, Warden,
Grafton Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS

Petitioner William H. Baer brought this reds corpus action under 28 U.S.C. § 2254 to
obtain relief from his conviction in the Haon County Common Pleas Court on two counts
each of rape, sexual battery, and gross sexual imposition for which he is serving two life
sentences in Respondent’s custody (Petition, Doc.1, 11 3 & 5, PagelD 1). Petitioner pleads
the following Grounds for Relief:

Ground One: Speedy Trial Violatioras guaranteed by the Sixth
Amendment to the United States Constitution.

Supporting Facts: Trial was held despite the time for trial having
expired.

Ground Two: Plain Error in Amendedindictment violating the
guarantees provided by the FifthdaFourteenth Amendment[s] to
the United States Constitution.

Supporting Facts: Indictment was amended that added
enhancement to the charges brougytthe grand jury but not by
the grand jury but by the prosecutand outside of grand jury’s
realm.
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Ground Three: Violation of Witness Gnfrontation as guaranteed
by the Sixth Amendment to the United States Constitution.

Supporting Facts: Hearsay evidence wasimitted through expert
testimony which did not allow wigss confrontation and direct
Cross examination.

Ground Four: Ineffective Assistance of Counsel in violation of
the guarantees provided by thext8i Amendment to the United
States Constitution.

Supporting Facts. Defense counsel failed to call withesses that
supported defense of defendant uadt counsel call defendant to
testify in his own behalf.

Ground Five: Cumulative Prejudicial Trial Error violating Fifth
and Fourteenth Amendment Guarantees of U.S. Constitution.

Supporting Facts: Defense attorney’s failure to properly
represent defendant allowedtte®ny and evidence into the trial
that had objections been maded upheld prejudicial material
would not have been allowed.

Ground Six: Insufficient Evidence to Support Conviction
violating protections of Fifth and Fourteenth of U.S. Constitution.

Supporting Facts: Conflicting statements of victims were not
given proper weight in judial consideration and heavily
prejudiced defendant.

Ground Seven: Batsonviolation contravemg guarantees of the
V, VI, and XIV Amendments to the U.S. Constitution.

Supporting Facts. African-American member of jury venire was
excluded from panel without acexneutral reason being provided.

(Petition, Doc. No. 1, PagelD 5-14.) On OrdeMdgistrate Judge Deaxs, the Respondent has
filed a Return of Writ (Doc. NozZ). Attorney David Doughten entered an appearance on behalf
of Petitioner and filed the Traverse on his befiatic. No. 19). In doing so, counsel stated

Baer will request to amend hpetition by counsel to ensure the

claims below are properly presettdt should be noted that Claim
Seven, a Batson claim, is fully exhausted and properly presented.



Many of the other claims were not fairly presented as federal
claims in state court. Other claims need further development.

Id. at PagelD 1584. The Traverse was filed Au@@s 2011, and nothing further has been filed.

Analysis

Ground One: Constitutional Speedy Trial Violation

In his First Ground for Relief, Baer asserts the timing of his trial violated his
constitutional right to a speedy trial under the Sixth Admeent to the United States
Constitution. The Warden asserts this First @obis procedurally defaulted (Answer, Doc. No.
7, PagelD 38).

The procedural default defense in habeas corpus is described by the Supreme Court as
follows:

In all cases in which aae prisoner has defaulted

his federal claims in state court pursuant to an

adequate and independestate procedural rule,

federal habeas review of the claims is barred unless

the prisoner can demonstrate cause of the default

and actual prejudice as a result of the alleged

violation of federal law; or demonstrate that failure

to consider the claimsilvresult in a fundamental

miscarriage of justice.
Coleman v. Thompspb01 U.S. 722, 750 (19919¢ee also Simpson v. Jon288 F.3d 399, 406
(6™ Cir. 2000). That is, a petiti@r may not raise on federal habedgsderal constitutional right
he could not raise in state cobdcause of procedural defaéainwright v. Syke#133 U.S. 72

(1977); Engle v. Isaac456 U.S. 107, 110 (1982). Absent caasd prejudice, a federal habeas



petitioner who fails to comply with a State’s rutdgprocedure waives hrgght to federal habeas
corpus review.Boyle v. Million 201 F.3d 711, 716 {6Cir. 2000)(citation omitted)Murray v.
Carrier, 477 U.S. 478, 485 (1986)Engle 456 U.S. at 110; Wainwright,433 U.S. at 87.
Wainwright replaced the "delibematbypass” standard éfay v. Noia,372 U.S. 391 (1963).
Coleman501 U.S. at 724.

Failure to raise a constitutional issue at all on direct appeal is subject to the cause and
prejudice standard aainwright Murray, 477 U.S. at 4889ylapes v. Coylel71 F.3d 408, 413
(6™ Cir. 1999);Rust v. Zentl7 F.3d 155, 160 (BCir. 1994);Leroy v. Marshall 757 F.2d 94, 97
(6™ Cir.), cert denied474 U.S. 831 (1985). Failure to presan issue to the state supreme court
on discretionary review congites procedural defaultO’Sullivan v. Boerckel526 U.S. 838,
848 (1999)(citations omitted). “Even if the stateud failed to reject a claim on a procedural
ground, the petitioner is also in pestural default ‘by failing to raise a claim in state court, and
pursue that claim through the staterdinary appellate proceduresThompson v. Belb80 F.3d
423, 437 (B Cir. 2009), citingWilliams v. Andersard60 F.3d 789, 806 {6Cir. 2006), quoting
O’Sullivan v. Boerchelb26 U.S. 838, 846-47 (1999).

To preserve a federal constitutional claim for presentation in habeas corpus, the claim
must be "fairly presented" e state courts in a way whiphovides them with an opportunity
to remedy the asserted constibatl violation, including preséing both the legal and factual
basis of the claim.Williams v. Andersor460 F.3d 789, 806 {6Cir. 2006);Levine v. Torvik
986 F.2d 1506, 1516 {(6Cir.), cert. denied509 U.S. 907 (1993), overled in part on other
grounds byThompson v. Keohang16 U.S. 99 (1995Riggins v. McMackin935 F.2d 790, 792
(6™ Cir. 1991). The claim must be fairly presentgcevery stage of thease appellate process.

Wagner v. Smit81 F.3d 410, 418 {&Cir. 2009).



The Harrison County Court of Ayeals decided Baer’s speedy trial assignment of error as

follows:

[P 27] In his first assignment of error, Baer argues:

[P 28] "The indictment for the laigations of life rape should have
been dismissed pursuant to a speedy trial violation."”

[P 29] Baer asserts that the amended indictment had the effect of
bringing new charges upon Baer, renewing Baer's previously
waived right to a speedy trial. Baer again correctly limits his
argument to a plain error analysis, as he has waived the issue
through his failure to objeett any point during trial.

[P 30] A defendant in a felony cabkas the right to be brought to
trial within two hundred seventy days after arrest. R.C.
2945.71(C)(2); Ohio Constitution Art. 1 810. When a defendant
waives his right to a speedy f{rissuch waiver must be done
knowingly, voluntarily, and intelligentlyState v. Adam$1989),

43 Ohio St.3d 67, 69, 538 N.E.2025. When the State issues a
subsequent indictment, or wheretBtate amends an indictment so
as to bring additional chargegainst the accused, any previous
speedy trial waiver by the defendant does not ajglyat syllabus.
However, when the State amends an indictment but does not
change the name or identity tiie offense charged, any prior
speedy trial waiver by the fimmdant continues to appltate v.
Campbell,150 Ohio App.3d 90, 2002 Ohio 6064, 779 N.E.2d 811,
at P24, affirmed bysState v. Campbelll00 Ohio St.3d 361, 2003
Ohio 6804, 800 N.E.2d 356.

[P 31] As discussed supra,ethrial court did not erroneously
amend the indictment against éa and the changes that were
made did not constitute changestite name or identity of the
crime. The specifications complained of did not have the effect of
placing an additional burden on Baer's liberty, and thus were not
the equivalent of new charges. Given the foregoing, Baer's speedy
trial waiver applied to the entiretyf his court proceedings. Baer's
first assignment of error is meritless.

State v. BaerNo. 07 HA 8, 2009 Ohio 3248, 2009 Ohio App. LEXIS 2812 |1 27-31. As this

opinion makes clear, Baer argued the speedy triat isauappeal solely as a matter of state law.

Indeed, Baer admits in his Traverse that th&ie was not presented ttee Ohio courts as a



matter of federal law. (Traverse, Doc. N, PagelD 1585-1586.) Therefore Baer procedurally
defaulted any federal constitutional speedy trialnslhe may have had by not fairly presenting it
to the state courts.

Independent of the fair presentation defdBdter also defaulted by not raising any speedy
trial objection at trial. The court of appeaécognized and enforced this default by analyzing
the speedy trial claim only undglain error doctrine. State v. Baer, supraf 29. Ohio’s
contemporaneous objection rule — that parties presterve errors for appeal by calling them to
the attention of the trial court attime when the error could halseen avoided or corrected, set
forth in State v. Glaros170 Ohio St. 471 (1960), paraph one of the syllabusee alsdtate v.
Mason 82 Ohio St. 3d 144, 162 (1998) — is arequate and independent state ground of
decision.Wogenstahl v. Mitchel668 F.3d 307, 334 {ECir. 2012)¢iting Keith v. Mitchel| 455
F.3d 662, 673 (B Cir. 2006);Nields v. Bradshaw482 F.3d 442 (& Cir. 2007);Biros v.
Bagley,422 F.3d 379, 387 {BCir. 2005); Mason v. Mitchell 320 F.3d 604 (B Cir. 2003),
citing Hinkle v. Randle271 F.3d 239, 244 {6Cir. 2001);Scott v. Mitche|l209 F.3d 854 (6
Cir. 2000),citing Engle v. Isaac456 U.S. 107, 124-29 (1982%ee als@&eymour v. WalkeP24
F.3d 542, 557 (B Cir. 2000);Goodwin v. Johnsqr632 F.3d 301, 315 (6Cir. 2011);Smith v.
Bradshaw 591 F.3d 517, 522 {6Cir.), cert. deniegl131 S. Ct. 185 (2010).

A state appellate court’s revidar plain error is enforcement, not waiver, of a procedural
default. Wogenstahl v. Mitchell668 F.3d 307, 337 {6Cir. 2012):Jells v. Mitchell,538 F.3d
478, 511 (8 Cir. 2008); Lundgren v. Mitchell440 F.3d 754, 765 {BCir. 2006); White v.
Mitchell, 431 F.3d 517, 525 {(6Cir. 2005);Biros v. Bagley422 F.3d 379, 387 {6Cir. 2005);
Hinkle v. Randle271 F.3d 239 (B Cir. 2001)citing Seymour v. WalkeP24 F.3d 542, 557 {6

Cir. 2000)(plain error review does not consgt a waiver of procedural defaulgcord, Mason



v. Mitchell, 320 F.3d 604 (B Cir. 2003).
ThereforeBaer’s constitutional speedy trial alaimade in Ground One is procedurally

defaulted on two separate bases simolild be dismissed with prejudice.

Ground Two: Indictment Amended by the Court, Not the Grand Jury

In his Second Ground for Relief, Baer comdathat the indictment was amended by the
Court on motion of the presutor and not taken batikthe grand jury, thudepriving him of his
right to grand jury indictmentinder the Fifth Amendment. The Vdan also asserts that this
Ground for Relief is procedurally defaulted.
The court of appeals decided the indictment amendment claim as follows:
[*P15] In his second of seven assmgents of error, Baer argues:

[*P16] "The trial court committed plain error by allowing the
indictment to be amended to invelforce which added an element
elevating the charge to afdi count rape without proper
consideration by the grand jurpéallowing the "specification” of
rape of a child younger than ten years of age."

[*P17] Baer claims that the inditient as amended increased the
penalty for the rape charges and included two new substantive
specifications: force, and that the victims were under ten years of
age. Baer further claims that the penalty for the rape charges was
erroneously enhanced due to the correction of the rape charge as a
special first degree felony rather than a first degree felony.

[*P18] Baer correctly limits his argument to a plain error
analysis, as he did not objecttte amendment of ¢hindictment at
trial. "N'%An appellate court does notveato resolve an alleged
error if it was never brought to tlatention of thdrial court "at a
time when such error could halkkeen avoided or corrected by the
trial court.” State v. Carter89 Ohio St.3d 593, 598, 2000 Ohio
172, 734 N.E.2d 348n the absence of dadgjtion, this court may
only examine the court's actions for plain error. Id. Plain error
should be used "with the mbst caution, under exceptional



circumstances and only to prevent a manifest miscarriage of
justice." State v. Barne€94 Ohio St.3d 21, 27, 2002 Ohio 68, 759
N.E.2d. 1240A claim of plain error does not stand unless, but for
the error, the outcome of the trimbuld have been different: "[t]he
test for plain error is stringent. A party claiming plain error must
show that (1) an error occurred, (2) the error was obvious, and (3)
the error affected the outcome of the tristlate v. Davis116 Ohio
St.3d 404, 2008 Ohio 2, 880 N.E.2d 31, at P378

[*P19] Pursuant t&Crim.R. 7(D) the court may at any time before,
during, or after a trial amendhe indictment, information,
complaint, or bill of particulars, with respect to any defect,
imperfection, or omission in form or substance, or of any variance
with the evidence, provided no change is made in the name or
identity of the crime charged. What exactly constitutes a change in
the identity of a crime is somdat unclear, bua change does
occur when the amended indictmergntains different elements
requiring independent proof, or dreases the severity of the
charged offenséState v. Fairbanksl72 Ohio App. 3d 766, 2007
Ohio 4117, P19, 21, 876 N.E.2d 1293

[*P20] The rape charges in theiginal July 7, 2006 indictment
against Baer were cited as being in violation BfC.
2907.02(A)(1)(b) which prohibits sexuatonduct with a person
under the age of thirtee®R.C. 2907.04s generally a first degree
felony, and was listed as suah the indictment. HoweveRR.C.
2907.02(B)further specifies that an offender undéi(1)(b) who
engages in sexual conduct wahperson under the age of ten or
who uses force or threats of ¢er "shall be imprisoned for life."
Within the indictment's two rape counts, the victims were
described as being under the age of ten.

[*P21] At Baer's request, the Stdiked a Bill of Particulars on
October 4, 2006 which stated that Baer was charged with rape in
violation of R.C. 2907.02(A)(2) prohibiting sexual conduct with
another person "when the offemdeurposely compels the other
person to submit by force or threat of force." The bill of particulars
identified the offense as a special first degree felony. The
description of the charges inded specifics as to the sexual
conduct involved, the age of the victims, and the threats of force
involved.

[*P22] Subsequent to a phone corfece with the trial court and
all attorneys involved, the &e filed a Motion to Amend
Indictment pursuant t&€rim.R. 7(D) which the trial court granted
on May 24, 2007. The amended indictment identified the rape



offenses as special first degr felonies in violation ofR.C.
2907.02(A)(1)(b) moved the description of the victims' ages to a
separate "specification" sectioand included a specification that
the offense was committed with force or threats of force. The trial
court stated that the amended e¢tdient did not change the nature

or elements of the indictment, traaer had sufficient notice of the
offense, and that the amendment eoted a clerical error. Baer did
not object to the amendment at any stage. The trial court granted
an additional amendment at the endrif to clarify the identity of

the victims for each offense.

[* P23] The amendments relating to the age of the victims and the
type of felony were clarifications @orrections of clerical errors at
most. Moreover they could not bertsidered a change in the name
or identity of the charged offense, because the age of the victims
and the statute subsection involvedavexplicitly indicated in the
original indictment. Thus therwas no error involved in these
changes.

[*P24] Similarly, the addition of the "force" specification to Baer's
indictment was not eoneous, or was harmlesga@rat best. If a
person is found guilty oR.C. 2907.02(A)(1)(h)i.e. that he has
engaged in sexual conduct wighperson under thirteen years of
age, then he is guilty of a first degree felony. Unzied7.02(B)

the penalty from the finding of guilt may be raised to a mandatory
life sentenceeitherif the offender used force or threats of foroe,

if the victim was under ten years of age. Thus force is not an
element required to prove guilt underC. 2907.02(A)(1)(b)it is

only a specification which maynbance the penalty thereof. A
specification that only enhances tpenalty is not required to be
included in the indictmen&tate v. Bowe(Dec. 8, 1999), 7th Dist.
No. 96-C0O-68, 1999 Ohio App. LEXIS 5959 at *23ing State v.
Allen (1987), 29 Ohio St.3d 53, 29 OBR 436, 506 N.E.2d 199

[* P25] Moreover, Baer's offense had already been elevated to the
life sentence level due to the age of the victims. Even if the State
had left out the force specificatip not proved the element of
force, and not received a finding foirce by the jury, the trial court
still would have been statutorilyqgeired to sentence Baer to a life
term subsequent to a jury fimgdj of guilty. Therefore the alleged
error would not have affectethe outcome of Baer's trial.

[*P26] The trial court therefore did not commit any error by
allowing the foregoing amendments in Baer's indictment, and any
potential error would have been harmless beyond a reasonable



doubt. Because the trial court didtrarr, let alone commit plain
error, Baer's second assignment of error is meritless.

State v. Baer, suprd1 15-26.

This Ground for Relief is pcedurally defaulted for theame reasons as Ground One:
Baer’s counsel made no contemporaneous objeatidrthis claim was not fairly presented as a
federal claim in state court, as Baer cemes (Traverse, Doc. No. 19, PagelD 1587).
Furthermore, this Ground for Relief does notestatclaim cognizable in federal habeas corpus
because the Fifth Amendment guaesnbdf grand jury indictment has never been held applicable
to the States.Hurtado v. California 110 U.S. 516 (1884 Branzburg v. Haye408 U.S. 665,
687-88 n. 25 (1972)Gerstein v. Pugh420 U.S. 103 (1975)Villiams v. Haviland467 F.3d 527
(6™ Cir. 2006)Apprendidoes not change this result).

The Second Ground for Relief should be dismissed with prejudice.

Ground Three: Confrontation Clause Violation

In his Third Ground for Relief, Baer asserts Gionfrontation Clauseghts were violated
by admission of hearsay statements at trial. The warden asserts Ground Three is procedurally
defaulted for lack of contemporaneousemjon and under the irteid error doctrine.
The court of appeals decided then@ontation Clause issue as follows:
[*P32] In his third assignmentof error, Baer argues:
[*P33] "The defendant's right toonfront witnesses was violated
by the inclusion of testimony afounselors and children services
workers [in] contravention of théth Amendmentand thel4th

Amendment’

[*P34] Baer asserts that the testimony of Carrothers, Delilo-Storey
and Book, as well as the videg& interviews of AB and SB

10



should have been excluded from evidence. Baer argues that the
statements were hearsay, not within the medical diagnosis
exception, and violative of Bder right to confrontation.

[*P35] Before addressing the merits of this argument, we again
note that Baer's failure to objectdoy of this evidence waives all
but plain error. More importantl Baer has invited the error to
which he now objects. The recordleets that Baer stipulated to
the admission of the video tape. Baéso entered a joint motion to
admit the counseling notes of DeLillo-Storey and Sara Book, and
stipulated to the admission of Carrothers' written investigative
report. During opening statements for the case, counsel for Baer
indicated that the stimony of the children and of the counselors
would demonstrate inconsistees and evidence of coaching.
Counsel also indicated in openingtsiments that the testimony of
Carrothers and others would demonstrate that the case against Baer
was insubstantial.

[*P36] Baer expressly allowed the evidence and testimony in order

to point out the weakness and inconsistencies in the State's case.

We must therefore conclude tHaaer "invited any error and may

not take advantage of an arravhich he himself invited or

induced."State v. Davis116 Ohio St. 3d 404, 2008 Ohio 2, 880

N.E.2d 31, at P86Baer's third assignmerof error has been

completely waived, and is thus meritless.
State v. Baer, suprd]f 32-36. Baer concedes in his E@®e that the state court of appeals
properly found this Ground for Relief to befaelted (Traverse, DodNo. 19, PagelD 1591).

Therefore Ground Three for Relief shalde dismissed with prejudice.

Ground Four: Ineffective Assistance of Trial Counsel: Witnesses Not Called,
Including Baer
In his Fourth Ground for Relief, Baer conterlat his trial attorney provided ineffective
assistance of trial counsel whka failed to call certain witsses, including Baer himself, who
would have provided helpful testimony.

The Petition does not identify who thesgtnesses would have been (except Baer

11



himself) or what any of #m would have testified to.

In the Traverse Baer incorrectly asserts thet claim was presented to the state court of
appeals, but when the ineffeaiassistance of tri@iounsel assignment of error made on direct
appeal is examined, it is clear it was not the selaien. Instead, Baer asserted that his counsel
was ineffective for failing to object to ehadmission of the cosalors’ testimony, the
amendment of the indictment, ance thtatutory speedy trial issuéstate v. Baer, suprd] 42.

That is simply not the same claim made in the Petition.

If a petitioner’'s claims in fedal habeas rest on different thigs than those presented to
the state courts, they are procedurally defaultétliams v. Andersord60 F.3d 789, 806 {6
Cir. 2006);Lorraine v. Coyle291 F.3d 416, 425 {6Cir. 2002),citing Wong v. Moneyl142 F.3d
313, 322 (8 Cir. 1998);Lott v. Coyle 261 F.3d 594, 607, 619"(&ir. 2001)(“relatedness” of a
claim will not save it). A state prisoner ordinarily does not ‘fairly present’ a federal claim to a
state court if that court must read beyond a petition, a brief, or similar papers to find material that
will alert it to the presence of such a claiBaldwin v. Reesé&41 U.S. 27 (2004).

A petitioner fairly presents a federal habeksm to the state courts only if he “asserted
both the factual and legal basis for his claitdicks v. Straup377 F.3d 538 (6 Cir. 2004),
citing McMeans v. Brigano228 F.3d 674, 681 {6Cir. 2000); andPicard v. Connoy 404 U.S.

270, 276, 277-78 (1971).

In determining whether a petitionéfairly presented" a federal
constitutional claim to the statewrts, we consider whether: 1) the
petitioner phrased the federal claim in terms of the pertinent
constitutional law or in terms sufficiently particular to allege a
denial of the specific constiional right in question; 2) the
petitioner relied upon federal casemploying the constitutional
analysis in question; 3) thpetitioner relied upon state cases
employing the federal constitutional analysis in question; or 4) the
petitioner alleged "facts well within the mainstream of [the

12



pertinent] constitutional law."

Hicksat 552-53¢iting McMeans 228 F.3d at 681See also Fulcher v. Motleg44 F.3d 791 (B
Cir. 2006).

The Warden labels her defense to thisuad for Relief as lackf exhaustion, but the
body of the argument presents what amounts to @eproal default defense. Since the claim as
made in federal court plainly depends on evi#ewoutside the record, it would have to be
presented to the state courtsaipetition for post-conviction reliefThe time for presenting such
a petition under Ohio Revised Code 8§ 2953.24 loag since expired, a@Respondent notes
(Answer, Doc. No. 7, PagelD 42). Ohio alloaate filing under Ohio Revised Code § 2953.23
if a petitioner can show that was unavoidably pvented from discoverintpe underlying facts
and that, but for constitution@rror at trial, no reasonable factfinder would have found him
guilty. While the Warden stated in March, 2011, when the Answer was filed that “[i]t is not
clear if Baer meets either of these exceptionds’ itow nearly two yearstier and, so far as this
Court is advised, Baer has ridéd a delayed post-conviction fiteon under Ohio Revised Code
§ 2953.23. In the Traverse counsel admits thaintsiéective assistance afial counsel claims
made in the Petition were not raised in state court and “[i]t will be necessary to request an
amended petition which will be done so at a ldte.” (Traverse, Doc. No. 19, PagelD 1594.)
However, no such amendment has been requastkthe time for doing so is long since past.

Because Baer never presented his Fourtbu@i for Relief to the state courts and the
time within which to do so haexpired, the claim is procedlly defaulted and should be

dismissed with prejude on that basis.

13



Ground Five: Cumulative Prejudicial Error

In his Fifth Ground for Relief, Petitioner argubsat the errors madeay his trialattorney
cumulatively deprived him of a fair trial. Th&arden argues that this claim is procedurally
defaulted because, althouglegented to the state coof appeals, it was naoeiterated in Baer’s
appeal to the Ohio Supreme Court (Answer, Doc. No. 7, PagelD 43-44.)

In the Traverse, Baer’s cowglsaadmits that claim was nbtought forward from the court
of appeals to the Ohio Supreme Court and asdertslaim “has not been exhausted.” However,
Baer does not suggest that there is any wagohéd now exhaust the claim by presenting to that
court, given that he already toak appeal to that court from which this claim was omitted. As
the Warden points out, Ohio has a crimired judicatadoctrine which bargonsideration in a
later proceeding of a claim whicould have been, but was n@tised in a prior proceeding.

The Sixth Circuit has repeatedheld that Ohio’s doctrine afes judicatain criminal
cases, enunciated Btate v. Perryl0 Ohio St. 2d 175 (1967), is an adequate and independent
state groundDurr v. Mitchell, 487 F.3d 423, 432 {6Cir. 2007):Buell v. Mitchel| 274 F.3d 337
(6™ Cir. 2001);Coleman v. Mitchell268 F.3d 417 (BCir. 2001);Byrd v. Collins 209 F.3d 486,
521-22 (&' Cir. 2000);Rust v. Zentl7 F.3d 155, 160-61 {6Cir. 1994)(citation omitted)yan
Hook v. Andersagnl27 F. Supp. 2d 899, 913 (S.D. Ohio 2001). Judge Moore recognizes this as a
ruling of the Sixth Circuit ifMason v. Mitche|B20 F.3d 604 (B Cir. 2003),citing Coleman v.
Mitchell, supra, Rust v. Zergupra, and Riggins v. McMacki®35 F.2d 790 (B Cir. 1991).

Because Baer failed to include this claim oredi appeal to the Ohio Supreme Court, it

is procedurally defaulted and shoulddismissed with prejudice on that basis.

14



Ground Six: The Conviction Rests on Constitutionally I nsufficient Evidence

In his Sixth Ground for Relief, Baer assettis conviction rest®n constitutionally
insufficient evidence. The Warden concedes ¢tasnm is preserved for merit review in habeas
corpus (Answer, Doc. No. 7, PagelD 46-50)he Seventh District Court of Appeals decided
this claim on the merits as follows:

[*P44] In his sixth assignmeiwif error, Baer argues:

[*P45] "There was insufficient evidence presented to convict the
appellant of the crimes charged.”

[*P46] In reviewing a challenge of insufficient evidence, "the
inquiry is, after viewing the evidenae the light most favorable to
the prosecution, whether any reasdeaiier of fact could have
found the essential elementsf the crime proven beyond a
reasonable doubtState v. Jenk§l991), 61 Ohio St.3d 259, 273,
574 N.E.2d 492superseded by state constitutional amendment on
other grounds. The court does not examine the credibility of the
witnesses, nor does it weigh the evidence in this pro€gste v.
Goff (1998), 82 Ohio St.3d 123, 139, 1998 Ohio 369, 694 N.E.2d
916 Sufficiency of the evidence is a test of adequacy, used to
"determine whether the case may go to the jury or whether the
evidence is legally sufficient taupport the jury verdict as a matter
of law." State v. Thompking8 Ohio St.3d 380, 386, 1997 Ohio
52, 678 N.E.2d 54{internal citations omitted). This is a burden of
production, not of persuasionhompkinsat 390

[*P47] Baer states that the evidence for his case is legally
insufficient because the statememiade by the two victims in trial
contradicted previous statements the victims made to medical
personnel, the Children's Services worker, and counselors.
Additionally, Baer asserts that tbhildren's mother, social worker,
and counselors all lead or coachteéd children to say what they
did. The only element specific to an offense that Baer discusses is
"penetration,” which he assengas not established by credible
evidence. In Baer's own recountal of the facts, he notes the points
at which both victims describetie act of penetration, and again
relies on conflicting testimony as a basis for this argument.

[*P48] If there are inconsistencies in the testimony, the task of
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assessing witness credibility belortgsthe trier of fact, and not to
the reviewing appellate coutstate v. Werell8 Ohio St.3d 448,
2008 Ohio 2762, 890 N.E.2d 263, at P1@hile Baer's arguments
would be relevant im manifest weight argument, this court must
resolve conflicting testimony in var of the prosecution in a
sufficiency analysis. In such resolution, the testimony, which
asserted all of the elements oéthrimes charged, is taken to be
true. Thus Baer has not demonstrated any insufficiencies in the
evidence, and the sixth assigemt of error is rejected.

State v. Baer, suprd{ 44-48.

When a state court decides on the merits ar&denstitutional claim later presented to a
federal habeas court, the federal court mustrdeféhe state court decision unless that decision
is contrary to or an objectiyelunreasonable applicati of clearly emblished precedent of the
United States Supreme Court. 28 U.§Q@254(d)(1);Harrington v. Richter562 U.S. __ , 131
S. Ct. 770, 785 (2011Brown v.Payton,544 U.S. 133, 140 (2005gell v. Cone535 U.S. 685,
693-94 (2002)Williams (Terry) v. Taylor529 U.S. 362, 379 (2000).

An allegation that a verdict was entengabn insufficient evidence states a claim under
the Due Process Clause of the Fourteenth Amendment to the United States Constitution.
Jackson v. Virginia443 U.S. 307 (1979)n re Winship 397 U.S. 358 (1970Johnson v. Coyle
200 F.3d 987, 991 {BCir. 2000);Bagby v. Sowder894 F.2d 792, 794 {bCir. 1990)(en banc).

In order for a conviction to be constitutionadlgund, every element of the crime must be proved
beyond a reasonable doulbh re Winship 397 U.S. at 364.

[T]he relevant question is whetheafter viewing the evidence in

the light most favorable to the pexsution, any rational trier of fact

could have found the essential elements of the crime beyond a

reasonable doubt . . .. This familgtandard gives full play to the

responsibility of the trieof fact fairly to resolve conflicts in the

testimony, to weigh the evidence and to draw reasonable

inferences from basic facts to ultimate facts.

Jackson v. Virginia443 U.S. at 319Jnited States v. Paigd,70 F.3d 603, 608 {(6Cir. 2006);
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United States v. Somers&007 U.S. Dist. LEXIS 76699 (S.D. Ohio 2007). This rule was
recognized in Ohio law &tate v. Jenk$1 Ohio St. 3d 259, 574 N.E. 2d 492 (1991). Of course,
it is state law which determines the element®ffénses; but once ¢hstate has adopted the
elements, it must then prove each of them beyond a reasonable lhotgo¥Vinship, supra.

In cases such as Petitioner's challengingdinéciency of the evidence and filed after
enactment of the Antiterroris@nd Effective Death Penal#ct of 1996 (Pub. L. No 104-132,
110 Stat. 1214)(the “AEDPA”), tavlevels of deference toatdé decisions are required:

In an appeal from a denial of liegas relief, in which a petitioner
challenges the constitutional sufficiency of the evidence used to
convict him, we are thus bound by two layers of deference to
groups who might view facts differtiyp than we would. First, as in

all sufficiency-of-the-evidence challenges, we must determine
whether, viewing the trial testimony and exhibits in the light most
favorable to the prosecution, anytioaal trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt. Sedlackson v. Virginia443 U.S. 307, 319, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979). In dw so, we do not reweigh the
evidence, re-evaluate the credibildaf witnesses, or substitute our
judgment for that of the jury. Sééited States v. Hilliard11l F.3d
618, 620 (6th Cir. 1993). Thus, even though we might have not
voted to convict a defendant had we participated in jury
deliberations, we must uphold theyjwerdict if any rational trier

of fact could have found the ®@mdant guilty after resolving all
disputes in favor of the presution. Second, evewere we to
conclude that a rational trier of fact could not have found a
petitioner guilty beyond a reasomalaioubt, on habeas review, we
must still defer to the state appellate court's sufficiency
determination as long as it istnonreasonable. See 28 U.S.C. §
2254(d)(2).

Brown v. Konteh567 F.3d 191, 205 {BCir. 2009). In a sufficiezy of the eidence habeas
corpus case, deference should be mjiteethe trier-of-fact's verdict undédackson v. Virginiand
then to the appellate court's considemnatof that verdictas commanded by AEDPAwucker v.
Palmer, 541 F.3d 652 (BCir. 2008).

We have made clear thddicksonclaims face a high bar in federal
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habeas proceedings because they are subject to two layers of
judicial deference. Fitson direct appeal, "is the responsibility of
the jury -- not the court -- to det®@ what conclusions should be
drawn from evidence admitted at trial. A reviewing court may set
aside the jury's verdict on the ground of insufficient evidence only
if no rational trier of fact codl have agreed with the jury.”
Cavazos v. Smittg65 U. S. 1, _ , 132 S. Ct. 2, 181 L. Ed. 2d
311, 313 (2011)per curiam. And second, on habeas review, "a
federal court may not overturn state court decision rejecting a
sufficiency of the evidence challenge simply because the federal
court disagrees with the state dodrhe federal court instead may
do so only if the state cdurdecision was 'objectively
unreasonable.'Ibid. (quotingRenico v. Left559 U. S. _ , |
130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010)).

Coleman v. Johnseh66 U.S.  , /132 S. Ct. 2060, 2062, (2@E2)¢uriam)

In his Traverse, Baer conced#§i$n the present cas the testimony of the victim’s [sic],
if believed, would establish suffemt evidence to sustain a conioatunder a standard of review
‘most favorable to the prosecution.” (Trase, Doc. No. 19, PagelD 1596.) Because that
standard is the one ado@tby the Supreme Court ibackson v. Virginia, suprahe court of
appeals’ decision on this claiis neither contrary to nor abjectively unreasoitde application
of clearly established Supreme Court preced@rbund for Relief Six shodlbe dismissed with

prejudice on the merits.

Ground Seven: Racially Discriminatory Exclusion of a Juror

In his Seventh Ground for Relief, Baer claithe prosecutor used a peremptory jury
challenge to remove a potential trial juror on a racially-discriminatory basis, in violation of the
Fourteenth Amendment. The Warden concetlest this claim is preserved for merit
consideration in habeas corpus (#es, Doc. No. 7, PagelD 51-55).

The state court of appeals decidled claim on the merits as follows:
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[*P49] In his seventh assignment of error, Baer argues:

[*P50] "The prosecution preemptively challenging a black
prospective juror because ahce violated the accused's due
process rights under thelth AmendmenandArticle | § 16 of the
Ohio Constitutior.

[*P51] Baer asserts that the State excluded the only African
American member of the jury veeiwithout providing a valid and
race-neutral reason, in contratien of the Supreme Court's
decision inBatson v. Kentucky1986), 476 U.S. 79, 106 S.Ct.
1712, 90 L.Ed.2d &9

[*P52] A prosecutor violates thEqual Protection Clause of the
United States Constitutiomhen she uses peremptory challenges to
purposefully exclude members ofranority group because of their
minority status.Batsonat 85-86 State v. Bryan101 Ohio St.3d
272, 2004 Ohio 971, 804 N.E.2d 43Gourts analyze 8atson
claim in three steps: 1) the opponehthe peremptory strike must
make a prima facie case of ralcidiscrimination; 2) the party
making the peremptory challenge must present a racially neutral
explanation for the challenge; ar), the trial court must decide
whether the opponent has proved a purposeful racial
discrimination.Batsonat 96-98 State v. Herring 94 Ohio St.3d
246, 255-56, 2002 Ohio 796, 762 N.E.2d 9F@e parties in the
casesub judiceargued this issue with the assumption that Baer
made a prima facie case of racial discrimination.

[*P53] When a trial court evaluatése attorney's explanation, "a
court must determine whether, assuming the proffered reasons for
the peremptory challenges are true, the challenges violate the
Equal Protection Clausas a matter of law.Hernandez v. New
York (1991), 500 U.S. 352, 359, 111 S.Ct. 1859, 114 L.Ed.2d 395
Appellate courts reviewBatson determinations with great
deference, and a trial court's finds of no discriminatory intent

will not be reversed unless clearly erroneadsrnandezat 365
Bryanat P 106

[*P54] A race-neutral explanation rfa peremptory challenge is
simply "an explanation based on something other than the race of
the juror."Hernandez v. New Yo(#991), 500 U.S. 352, 360, 111

S. Ct. 1859, 114 L. Ed. 2d 399T]he prosecutor's explanation
need not rise to the level justifying exercise of a challenge for
cause."Batsonat 97 The explanation mustlege to the particular
case being tried and be botleat and reasonably specifigatson

at 98, footnote 20Although some relevancy is required of the
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explanation, it does not need to 'ljgersuasive, or even plausible'
so long as the reason is not inlhe discriminatory, it suffices.”
Rice v. Collins(2006), 546 U.S. 333338, 126 S.Ct. 969, 163
L.Ed.2d 824 quotingPurkett v. Elem(1995), 514 U.S. 765, 767-
768, 115 S.Ct. 1769, 131 L.Ed.2d 8%Bke alsoHernandezat 360
("Unless a discriminatory intent isherent in the prosecutor's
explanation, the reason offered will be deemed race neutral."”).

[*P55] In the casesub judice the parties did nalispute that Baer
established a prima facie case dfiahdiscriminaton, as the juror

in question was the only African American in the jury venire. The
State questioned the jurdvy. Jones, as follows:

[*P56] "Q: Have you or one of your family members been accused
of a crime?

[*P57] "A: My son years ago had an affair with a girl and had a
child.

[*P58] "Q: What kind of case was that?

[*P59] "A: It never came up to —

[*P60] "Q: So it never came to court.

[*P61] "A: No.

[*P62] "Q: So there was an alledgan made but that matter was
not brought to court. And because there was an allegation made
against your son and we have aeavhere allegations have been
made against Mr. Baer would that -- could you put that past history
with your son out of your mind andsten only to what is said here

at the witness stand?

[*P63] "A: Yes.

[*P64] "Q: And you could put that pastcident with your son out
of your mind and not bring itnto your decision making?

[*P65] "A: Yes.
[*P66] * *
[*P67] "Q: The subject matter of this case obviously is offensive to

some people. Because we're dealing with offensive subject matter
would you be able to lish to this case or the matter so offensive
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that you would tend to tune out what is being said?

[*P68] "A: I find it offensive, very d@fensive. | really am not sure
if could (inaudible).

[*P69] "Q: * * * And in this case you know, the allegations are
that there was sexual conduct aexual contact by Mr. Baer with
his two young children. Do you ik you could listn to that
evidence or will that evidence be of such a nature that it will be
difficult for you to listen to thato the fact where you might zone
out on it instead of listening to all (inaudible). Does that make
sense?

[*P70] "A: It'd be difficult.

[*P71] "Q: * * * It's going to be difficult for us all to deal with this
case, difficult for everyone in this room including the Defendant to
listen to the evidence. But as a juror it's your job to listen to the
evidence and be able to listen to all the evidence and make a
decision. Now, because this tte is about sexual abuse do you
think you can sit here and listen ¢oidence about sexual abuse?

[*P72] "A: Yes.

[*P73] "Q: And if you can listen tat then you can be fair and
impartial.

[*P74] "A: Yes.

[*P75] The State later exercised its third peremptory challenge to
excuse Mr. Jones. Baer raised Ba&tsonchallenge in a sidebar
conference with the judge, which was not transcribed. Because the
sidebar conversation was not recsdthe trial court entered an
Appellate Rule SBtatement of Record as to what transpired during
the discussion. The trial court "noted that some of Mr. Jones'
responses demonstrated his doulksua serving as auror in this
case."

[*P76] The record indicates that the State provided a race-neutral
reason for excusing Mr. Jonegsom the jury, and that the
statements by Mr. Jones suppore t8tate's reason for excusing
him. Mr. Jones stated that he could be fair and impartial in the
case, but also indicated that ibwd be difficult to hear the case
and stated "l find it offensive, vewffensive. | really am not sure

if I could (inaudible).” Mr. Jore also answered affirmatively,
albeit vaguely, to questions abdamily members being accused
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of crimes. A prospective jurorsquivocal answers or expressions
of uncertainty about impartiality anatters pertinent to the case are
sufficiently race-neutral reasons for exercising a peremptory
challenge State v. Werel18 Ohio St.3d 448, 2008 Ohio 2762, 890
N.E.2d 263, at P6Eprospective juror had uncertain position on the
death penalty)State v. Franklin 7th Dist. No. 06-MA-79, 2008
Ohio 2264, at P70-92(prospective juror's attentiveness and
understanding of burden gfroof was uncertain)state v. Persgn
174 Ohio App.3d 287, 2007 Ohio 6869, 881 N.E.2d 924, at P33
(prospective juror made a disdaihffacial expression during the
State's questions).

[*P77] Baer did not demonstrate that the State's reason for the
peremptory challenge was "so atlds with the evidence that
pretext is the fair conclusionState v. Frazier115 Ohio St.3d
139, 2007 Ohio 5048, 873 N.E.2d 1263, at.P@te trial court was

in the best position to evaluate the exchange between the attorneys
and the jury venire, and was iretbest position to discern whether
the State's reason for peremptory challenge was pretextual.
"Appellate judges cannot on the dim of a cold record easily
second-guess a trial judge's demsabout likely motivation. These
circumstances mean that appelleteirts will, and must, grant the
trial courts considerable leeway in applyifgatson” Rice v.
Collins at 343 (Breyer, J., concurring)The trial court completed

the Batsonanalysis appropriately andtdemined that the State had
valid race-neutral reasons for exding Mr. Jones. The trial court's
ruling on theBatsonchallenge was not cldgrerroneous. Given

the foregoing, Baer's seventh gssnent of error is meritless.

State v. Baer, suprd 49-77.

In arguing this claim on the merits, PetitiomEres not assert that the court of appeals’
decision was contrary to controlling United $&Supreme Court precedent and the Magistrate
Judge concludes that it was not.

Batson v. Kentucky76 U.S. 79 (1986), prohibits race-based peremptory challenges by a
prosecutor.Powers v. Ohip499 U.S. 400 (1991), holds that amnal defendant, regardless of
race, may object to race-based exclusiBatsonholds a state criminaefendant can establish a
prima faciecase of purposeful racial drgmination in the selection qtirors solely by proof of

peremptory challenges to exclude members of the defendant's race. The potential juror excluded,
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Mr. Jones, was in fact African-Americamchthe parties assumed Baer had made qarinaa
facie Batsonviolation.

A trial court must use a tee-step process to evaluatBatsonclaim. First, the opponent
must make grima facieshowing that the proponent of the strike has exercised a peremptory
challenge on the basis of race. The burden #iefts to the proponéro articulate a race-
neutral reason for the challengé=inally, the trial court mustietermine if the opponent has
carried his burden of prawy purposeful discriminationPurkett v. Elem514 U.S. 765 (1995);
Hernandez v. New Yaqri600 U.S. 352 (1991). The court appeals’ decisiomeflects that it
understood this controlling Supreme Court preoéd@d found that the trial court had followed
the prescribed process for adjudicatingetsonclaim.

A trial judge’s conclusion that the challengeswace-neutral must be upheld unless it is
clearly erroneous.Hernandez suprg United States v. TuckeBO F.3d 1135, 1142 {6Cir.
1996); United States v. Peet819 F.2d 1168, 1179 {6Cir. 1990). At the third stage &atson
analysis, the defendant has the opportunity totréimiproffered race-neutral reason as pretext,
and the trial court determines whether the dé#at has established purposeful discrimination.
Batson,476 U.S. at 93-98accord Braxton v. Gansheimeb61 F.3d 453 at 458-59 "{&Cir.
2009). The defendant "always bears thtimate burden of persuasioikins v. Easterling648
F.3d 380, 387 (BCir. 2011) citing Braxton 561 F.3d at 459.

Acknowledging that the state courts recagui the governing precedent, Baer argues
they applied it unreasonably (Traverse, Doc. No. 19, PagelD 1605).

Because the sidebar conference during whichBiétsonchallenge was raised was not
recorded in the trial courthe record on appeal was suppéted by Judge Nunner's statement

of what occurred. (Return of WrDoc. No. 7, PagelD 147-148, witlttached relevant pages of
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the voir dire transcript.) Theecord does not indicate that gogrty objected to Judge Nunner’'s
summary. The summary clearly shows that Baer mauéra facieshowing undeBatson to
wit, that prospective juror Jones was Africamérican and the State was clearly seeking to
exclude him by exercising a peremptory challenJde prosecutor responded that he was not
seeking to exclude Mr. Jones besa of his race, “but choo$sic] to exclude him based on a
number of his responses which implied he hadrvasiens about being a pgeof the process.”
Id. at PagelD 147-148. There is malication of any argument yaer’'s counsel to attempt to
demonstrate that the stated w@ass pretextual. Judge Nunneotes that the “arguments were
relatively brief.” Id. at PagelD 148.

The arguments now made on habeas ashipthe prosecutor’s reass were pretextual
are as follows:
1. “[T]he prosecutor dismissed the minority jutmecause he expressed reservations about
serving because he had two daughters.” (Trayddsc. No. 19, PagelD 1603.) Mr. Jones, in
response to the prosecutor’'s gliens about whether he hadyadaughters, answered yes.
(Return of Writ, Doc. No. 7, PagelD 151.) Whasked if he could put his own children out of
his mind when deciding the case,dreswered “I'm sure you try t&nd “l believe | can do that.”
2. “It is difficult to believe that any prpgctive juror would not be bothered by the
allegation. Juror Jones merely stated what dther juror’s [sic] wee undoubtedly thinking,
except that he was punished for duror Jones did not indicate amal reluctance to serve fairly
and honestly.” (Traverse, Doc. No. 19, PagelD 1603). When asked by the prosecutor if he
would find the subject matter tiie case “so offensive that yowowd tend to tune out what is
being said,” Mr. Jones responded “I find it offensivery offensive. | am not really sure if |

could (inaudible).” (Return divrit, Doc. No. 7, PagelD 152.) When the prosecutor continued
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“Do you think . . . you might zone out [becauskthe nature of the evidence], Mr. Jones
responded “It'd be difficult.”ld.

Mr. Jones expressed his reservations abawingebecause of the nature of the subject
matter three times before the prosecutor askedy¢imeral rehabilitatinguestions about whether
Mr. Jones could be fair and impartial.

The question before this Court on habeawtswhether Baer's cumé counsel can make
an argument for 8atsonviolation. Rather, the question must whether Baer’s trial counsel
carried his burden of proving thdte peremptory challenge was racially discriminatory. Trial
counsel, so far as the recoitabss, did not make either ofdrarguments now made by habeas
counsel or indeed any argument at all. Base the record, it cannot be said that Judge
Nunner’s finding of no racial anins was clearly erroneous. Mones’ responses did indicate
reluctance to participate in this kind of casdée did indicate his son had been involved in some
sort of sexual misconduct. Was the prosecutor who asked tk&abilitating questions of Mr.
Jones. And Mr. Jones was excused only an dRercise of the State’s third peremptory
challenge.

It is certainly true that the prosecutautd not have excused Mr. Jones for cause based
on his voir dire answers, but lack of cause dor excuse does not prove that exercise of a
peremptory challenge had a racial rather theaca-neutral reason. Theopecutor stated a race-
neutral reason, Baer'sdft counsel apparently made no respe, and Judge Nunner decided that
Baer had not carried his burden of proving ab@nimus. The court of appeals’ decision
affirming that holding is not amnreasonable application &atsonand its Supreme Court
progeny.

Baer's Seventh Ground for Relief should benuissed with prejudice on the merits.
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Conclusion

Based on the foregoing analysis, the Petitionegiheshould be disrased with prejudice.
Because reasonable jurists would disagree with this conclusion, Petitioner should be denied a
certificate of appealability and this Court shouldiégto the Sixth Circit that an appeal would
not be taken in objective good faith and should therefore not be permitted to prodeeda

pauperis

January 28, 2013.

g Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sffex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cig(d, this period iextended to seventeen
days because this Report is being served by otteeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewimle or in part upon matters ocang of record at an oral
hearing, the objecting party shalifomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otingse directs. A party marespond to another paigyobjections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United States v. Waltef38
F.2d 947 (6th Cir. 1981 homas v. Arnd74 U.S. 140 (1985).
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