Gonzalez v. Hostetler Trucking, Inc. Doc. 41

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ALFONSO GONZALEZ,

Plaintiff,
CaseNo. 2:11-CV-137
V.
JUDGE ALGENON L. MARBLEY
HOSTETLER TRUCKING, INC,,
Magistrate Judge Abel
Defendant.

OPINION & ORDER

This matter is before the Court on thefendant Hostetler Trucking, Inc.’s (the
“Company” or “Defendant”) Motion for Summadudgment against Plaintiff Alfonso Gonzalez
(“Gonzalez”), pursuant to Rule 56 of the Fed&wales of Civil Procedure(Doc. 26.) For the
foregoing reasons, Defendant’s MotiorGRANTED in part andDENIED in patrt.

. BACKGROUND
A. Factual Background

Defendant Hostetler Truakg is a trucking and farmg business, owned by Nelson
Hostetler. Nelson’s wife, Fern Hostetler, is president ofXbmpany. Defendant also employs
Jeff Hostetler and Kyle Hostetler, Fern andg9de’s sons. Fern and Nelson spend the winter
months, from approximately December 1 to Apriinli-lorida, and Jeff Hostetler acts as the on-
site supervisor of operations during their absertedd0stetler Aff, Doc. 27-6, T 8N. Hostetler
Aff., Doc. 27-5 at 17.)

Gonzalez, a Hispanic-American of Mexicd@scent, was employed by Hostetler from on

or about September 9, 2009 until April 5, 201¥e€ F. Hostetler AffDoc. 27-6, | 2.) Although

Dockets.Justia.com


http://dockets.justia.com/docket/ohio/ohsdce/2:2011cv00137/144329/
http://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2011cv00137/144329/41/
http://dockets.justia.com/

Gonzalez did not have a specific job tideg id at {6, he assisted the shop mechanic who
worked on the Company’s trucksN.(Hostetler Dep Doc. 27-5 at 14.) At the time of
Gonzelez’s hiring, Christopher Mayhorn was@anzalez’s words, Hostetler Trucking’s “head
mechanic.” K. Hostetler Dep Doc. 27-13 at 14.) Gonzalezstified that Mayhorn “got
[Gonzalez] the job,” and Nelsdnred Gonzalez after only a bfiexchange, based on Mayhorn’s
recommendationGonzalez Dep27-1 at 41.) Gonzalez furthestified that Mayhorn directed
his activities and trained him ttio mechanical repairs on semigks, including changing tires,
brakes, lights, olil, filters and worlkgnon transmissions and alternatoBozalez Dep27-1 at
42-43.) Sometime after Gonzalez was hired, Mayleftrhis position and was replaced with
John Mercer (“Mercer”), who purptadly performed the same duiwith respect to Gonzalez.
(Gonzalez Dep Doc. 27-1 at 55-56")

Gonzalez also asserts that he was supergddkelson, Jeff and Kyle Hostetler, and that
he received directives from onerapre of these individuals dailyld( at 46-47F. Hostetler
Aff., Doc. 27-6, 11 7, 9.) Defendant also employeds@ipher Hanscel (“Hanscel”), a supervisor
who worked primarily on the farmingide of the Compay’s operations. If. at 56-57F.
Hostetler Aff, Doc. 27-6, 11 3-4.) Although Defendasserts that Gonzalez had limited contact
with Hanscel given their respective positiorsegF. Hostetler Aff, Doc. 27-6, 1 3-4), Gonzalez
testified at his deposition that he would see ldah&hen Hanscel came to the mechanic’s area
to pick up tools, or when Hanscel wadrdving equipment on company propertyzonzalez Dep
Doc. 27-1 at 56-57.)

Gonzalez testified that, on a daily basisréée and Kyle Hostetler called him names

including “spic,” “spic bitch,” “wetback nigger,” and “wetback.Id. at 64, 68, 72-73, 77-80.)

! Hostetler asserts that Nelson Hostetler was actualz&@ez’s supervisor, but coedes that Gonzalez worked
with Mercer during his employmentF( Hostetler Aff Doc. 27-6, 11 7, 9.)



Among other incidences, Gonzalez testified #de called him a “wetback” 5-6 times per day,
(id. at 72), and called him a “spic” about 15 tindesing the course of @zalez’s employment,
and a “spic bitch” once.ld. at 69.) Gonzalez testified that Asked Kyle and Mercer to stop
referring to him in that manner “numerous timesgy. &t 72), and recalls specifically telling Kyle
not to call him a “spic bitch.” I4. at 69-70.) Gonzalez further tdied that he asked Mercer to
stop by pointing to his nametag and saying, “Thimysname right here,” and that Mercer would
respond by saying, “[Your] name is wetback niggeid. &t 79.) Gonzalez b testified at his
deposition that this name-callingas done in the presence of athe-workers and supervisors,
including Jeff Hostetler.ld. at 70-71, 73, 75, 78-79.)

Gonzalez also testified that, on approxiehaMarch 25, 2010, he had a conversation
with Nelson Hostetler, during which Nelson Hetstr notified him that Hanscel did not like
“wetbacks” and “niggers."Gonzalez Dep Doc. 27-1 at 65-67, 106.) Bmdant maintains that it
is extremely unlikely that any conversation beéw Gonzalez and Nelson Hostetler took place,
as Nelson lives in Florida from December 1 thru April 1. Hanscel denies ever making such a
comment to Nelson HostetlerHg&nscel Dep Doc 27-15 at 7-8 and 13.) Gonzalez does not
assert that Hanscel never made such a comairexetly to him, and testified at his deposition
that the two rarely, if evespoke during the course of Gonzalez’s employmeatngalez Dep
Doc. 27-1 at 65-66.)

The last day Gonzalez worked at Hostetler was March 30, 28&ék-.(Hostetler Aff,

Doc. 27-6, 1 2.) Gonzalez called in sick via text message on March 31, 2010, April 1, 2010 and
April 2, 2010. (d.; Text Msg. Correspondend@oc. 27-18.) On April 5, 2010, Gonzalez sent
Nelson Hostetler a text message notifying hiat tBonzalez was quitting and would not be

returning to work. The text ssage stated: “Hey this isfes [Gonzalez]. | won't be coming



back because | do not feel safe workamgund someone you said don'’t like Mexicans and
niggers.” Gonzalez Dep Doc. 27-1 at 104Fext Msg. Correspondend@oc. 27-18.)

Gonzalez testified he met with an attorradpout the alleged discrimination prior to
quitting his position with the Companys¢nzalez Dep Doc. 27-1 at 81.) The attorney sent
Defendant a letter dated April 5, 2010 outligithe alleged discrimination and making a
monetary demand. Gonzalestified that he did not return teork because he “really felt like it
would be harmful for [him] to still work thereince the Company received the letter, and he
“felt fear for his life.” (d.)

Defendant denies Gonzalez'¢eglations of harassment and a hostile work environment.
In particular, Defendant counters that ther@any has a robust anti-harassment policy, and
offers affidavits and deposition testimony frearious employees (and members of the Hostetler
family), averring that they nevevitnessed any harassmengeg, e.gF. Hostetler Aff Doc. 27-

6, 11 12-16.) Although Kyle admits that he cal&ahzalez a “wetback” occasionally, he insists

that he did so in a joking manner. Moreowthough Kyle admitted in his deposition that these
terms were somewhat degrading, he assertedhéhdid not believe they were offensive to

Gonzalez because Gonzalez referred to himself‘a®tback” and a “spic,” and never requested
that Kyle stop calling him those name&. Hostetler Dep.Doc. 27-13 at 21, 24, 26, 31.)

Gonzalez denies calling himself these nan@sengalez Dep Doc. 27-1 at 110.) Defendant also
argues that Gonzalez admitted in his deposition that he never felt threatened by any of the name
calling because he could handle himself and simply ignored what they were Salyiag8(.)

Defendant also highlights that Gonzalez admlittehis deposition that he did not report
the incidents to either Nelson or Fern Hostetlégr{zalez Dep Doc. 27-1 at 70-74,) despite the

fact that Gonzalez stated in an affidaadcompanying a subsequent Ohio Civil Rights



Commission complaint that he reportbéése incidents to managemertse¢ OCRC AffDoc.
27-9.) Defendant further seeks to undeerGonzalez’s credibility by pointing out
inconsistencies between Goreak deposition testimony and his interrogatory answers, with
respect to the specific names Gonzalez allegeglsecalled, and the alleged frequency of those
epitaphs. $ee Def.’s Mem. in SupppRoc. 27 at 2 n.2, 6 n.6, 7 n.8.)

B. Procedural History

Plaintiff filed this action against Defenateon February 11, 2011, alleging: (1) racial
harassment, in violation of TitMIl of the Civil Rights Act, 42J.S.C. § 2000(e), et seq. (“Title
VII"); (2) national origin harassment, in violatiai Title VII; (3) retaliation in violation of Title
VII; (4) common law negligent tention; and (5) common law negent supervision. (Doc. 1.)
On September 1, 2011, Gonzalez amended his corhfanclude claims for: (6) national
origin harassment pursuant to the OhioildRights Act, O.R.C. § 4112.99 and Ohio common
law; and (7) retaliation pursuatat the Ohio Civil Rights Act(Doc. 10.) Defendant denies any
illegal conduct.

On April 19, 2012, Defendant moved to dismiss shit for failure to prosecute. (Doc.
20.) This Court denied Defendant’s motioraim Order dated October 29, 2012. (Doc. 25.)

On October 31, 2012, Defendant moved for samynjudgment on all claims. (Doc. 26.)
Plaintiff opposes Defendant’s motion only witlspect to the federal and state law harassment
claims, and the common law negligent retentiad supervision claims. (Doc. 30 at 3 n.2.)
Defendant’s Motion has been fully briefed, and @ourt heard Oral Argument from counsel.

These matters are therefore ripe for review.



1. STANDARD OF REVIEW

Summary judgment is proper if there is nogi@e issue of material fact and the movant
is entitled to judgment as a matter of law. FedCR. P. 56(c). A fact material if proof of
that fact would establish one of the elemaita claim and would affect the application of
governing law to the rights of the partidsendall v. Hoover C.751 F.2d 171, 174 (6th Cir.
1984) (citingJohnson v. Soulis, Wy&@42 P.2d 867, 872 (1975)).

A movant for summary judgent meets its initial bura@e‘by ‘showing’ — that is,
pointing out to the district cots that there is an absenceesidence to quport the nonmoving
party's case.Dixon v. Andersom28 F.2d 212, 216 n. 5 (6th Cir.1991) (citdglotex Corp. v.
Catrett 477 U.S. 317, 324-25 (1986)). At that poing titon-movant must set forth specific facts
showing that there is a genuine issue for tridl.(quoting Fed.R.Civ.P. 56(elnderson v.
Liberty Lobby, Inc.477 U.S. 242, 250 (1986)). It is not, haxeg the role othe trial court to
“resolve factual disputes by weigly conflicting evidence because it is the jury's role to assess
the probative value dhe evidence.Kraus v. Sobel Corrugated Containers, |r&l5 F.2d 227,
230 (6th Cir. 1990jciting Stone v. William Beaumont Hosp82 F.2d 609, 615 n. 5 (6th Cir.
1986);Kennett-Murray Corp. v. Boné22 F.2d 887, 892 (5th Cir. 1980)). All evidence and
reasonable inferences must be viewed in the light most favorable to the party opposing the
motion.Pucci 628 F.3d at 759 (citinijlatsushita Elec. Indus. Co. v. Zenith Radio Co#a5
U.S. 574, 587 (1986)).

[11. LAW AND ANALYSIS

Plaintiff does not oppose Defendantlotion with respect to Ghzalez’s federal and state

law retaliation claims (Counts 3 and 7 of tamended Complaint), déonzalez’s common law

national origin harassment claim (contaime€ount 6 of the Amended ComplaintPl(s Mem.



Contra Doc. 30, 3 n.2.) Summadudgment is therefo@RANTED as to these claims. The
Court considers Defendant’s Motion witlspect to the remaining claims below.
A. Hostile Work Environment Claims

Gonzalez's harassment claims under Titleand the Ohio Ciit Rights Act (Counts 1,

2, and 6 of the Amended Complaint) are amatiyunder the same framework, and are properly
viewed as hostile work environment claimitle VII prohibits disecimination by an employer

on the basis of a person’s race, color, religgax, or national origin42 U.S.C. § 2000(egt

seq Such “illegal discrimination may be found wheplaintiff establishes that ‘the workplace is
permeated with discriminatory intimidation, ridiepyand insult that isufficiently severe or
pervasive to alter the conditions of the viciramployment and create an abusive working
environment.”’Russell v. University of Toled637 F.3d 596, 608 (6th Cir. 2008) (quoting
Harris v. Forklift Sys., Inc.510 U.S. 17, 21 (1993)).

As the Sixth Circuit has confirmed, “[t|idcDonnell Douglasurden-shifting approach
also applies to hostile-avk-environment claims.Clay v. UPS501 F.3d 695, 706 (6th Cir.
2007). To establish a prima fadase of a hostile work environmdrased on racial harassment,
Gonzalez must show:

() [ Jhe is a member of a protectedssda(2)[ he was subjected to unwelcomed

racial harassment; (3) the harassment was race based; (4) the harassment

unreasonably interfered with [his] woplerformance by creating an environment

that was intimidating, hostile, offensive; and (5) employer liability.

Id. (citing Hafford v. Seidner]83 F.3d 506, 512 (6th Cir. 1999)).

Here, there is no question that Gonzalez wagmmber of a protected class, or that the

conduct alleged — if it took place — would congétharassment on the basis of race and/or

national origin. Rather, Defendamkes issue with the fourth prima facie element, and argues

that the conduct alleged “was not sufficiergvere or pervasive to constitute actionable



harassment.”ef.’'s Mem. in SupparbDoc. 27, 10.) Defendant also argues that Gonzalez cannot
satisfy the fifth prima facie element — employer liability — because the Company took reasonable
steps under the circumstances to prévharassment by its personndd. at 14.)

1. Creation of a Hostile Work Environment

As the Sixth Circuit has exqahed, “[w]hether harassing condus sufficiently severe or
pervasive to establish a hostile work enviremtnis ‘quintessentially a question of fact.”
Hawkins v. Anheuser-Busch, In617 F.3d 321, 333 (6th Cir. 2008) (quotiaydan v. City of
Cleveland 464 F.3d 584, 597 (6th Cir.2006) (internal qtiotamarks omitted)). In order “[t]o
determine whether a work environment is ‘hostile’atousive,’” courts loolat the totality of the
circumstances.ld. (quotingHarris, 510 U.S. at 23). Thus, ‘thesue is not whether each
incident of harassment standing alone is suffidiersustain the causé action in a hostile
environment case, but whether — taken togethke—+éported incidents make out such a case.”
Jackson v. Quanex Card91 F.3d 647, 659 (6th Cir. 1999) (quotiMgliams v. General
Motors Corp.,187 F.3d 553 (6th Cir. 1999)).

In determining whether a hostile work emriment exists, a fact-finder evaluates the
conduct at issue by both an olijee and subjective standatdawking 517 F.3d at 333 (citing
Harris, 510 U.S. at 21-22). Thus, a pitiff must establish “both thahe harassing behavior was
‘severe or pervasive’ enough to create avirenment that a reasonable person would find
objectively hostile or abusivend that he or shaubjectively regarded the environment as
abusive.”ld. (citing Harris, 510 U.S. at 21-22). When consithg whether a plaintiff has met
these standards, “[sJummary judgnt is appropriate only if thevidence is so one-sided that
there is no genuine issue of maaéfact as to whether there sva hostile work environment.”

Id. (citing Abeita v. Transam. Mailings, Inc59 F.3d 246, 250 (6th Cir. 1998)).



a. Objective Standard: Severeor Pervasive

To be actionable, it is not enough thag ttonduct at issue is merely offensink,(citing
Harris, 510 U.S. at 21); “[ijnstead, the workplatrist be permeated with ‘discriminatory
intimidation, ridicule or insult’ sufficiently sere or pervasive talter the conditions of
employment.”ld. (QuotingMeritor Sav. Bank v. Vinspd77 U.S. 57, 65-67 (1986)). As the
Sixth Circuit has explained, “[tlhe determiratiof whether harassirgpnduct is sufficiently
severe or pervasive to esligh a hostile work environmeérs not susceptible to a
‘mathematically precise test.Hawking 517 F.3d at 333 (quotingjbeita,159 F.3d at 251)
(alteration original). A nonexhstive list of factors for cots to consider includes “the
frequency of the discriminatory conduct; itveety; whether it is phsically threatening or
humiliating, or a mere offensive utterancedavhether it unreasonably interferes with an
employee's work performancdd. (quotingJordan v. City of Cleveland64 F.3d 584, 597 (6th
Cir. 2006).

M

Plaintiff argues that egregious invectivdeeli‘spic,” “wetback,” and “wetback nigger”

are so severe that even a single usage wousdffieient to create a hostile work environment.
Defendant counters that, in the SiX@ircuit, as a matter of law, “isolated incidents” of racial
remarks “will not amount to discriminatory changes in the terms and conditions of employment.”
Long v. Ford Motor Cq 193 Fed.Appx. 497, 502 (6th Cir. 2006) (holding that episodes of
harassment through racial remarks involving only imdividuals on two discrete instances were
not pervasive enough to caitgte a hostile or abusavworking environment).

Certainly, a reasonable jurguald find invectives like “spic,” “wetback,” and “wetback
nigger,” to be objectively offensive and abusi8ee Cordova v. State Farm Ins. Comparieg

F.3d 1145, 1149 (9th Cir. 1997) (“Calling someone a “dumb Mexican” is an egregious and



bigoted insult, one that constiéis strong evidence of discrimaitory animus on the basis of
national origin.”);Torres v. Pisanol16 F.3d 625, 632-33 (2d Cir. 1997)A] reasonable Puerto
Rican would find a workplace in which her bossaaedly called her a ‘dumspic’ and told her
that she should stay home, go on welfare, and cdtdedt stamps like the rest of the ‘spics’ to be
hostile.”); E.E.O.C. v. Ceisel Masonry, Inc., 594 F.Supp.2d 1018, (0Z3. lll. 2009)
(“Unambiguously racial epithetsuch as [“weback” and “fucking Mexican”] fall on the more
severe end of the spectrum ... indeed, it iBadilt to imagine epithets more offensive to
someone of Hispanic descent.”) (quot@grros v. Steel Technologies, IM®98 F.3d 944, 950-
51 (7th Cir. 2005))See also Payton v. Receivables Outsourcing, 8 N.E.2d 236, 241
(Ohio. App. 2005) (in evaluating a claim under thaddRivil Rights Act, naing that “[a] single
act of sexual harassment may be sufficient to creatastile work environmeir it is of such a
nature and occurs in such circumstancesitimady reasonably be said to characterize the
atmosphere in which agahtiff must work”).

This Court need not decide, however, whethsingle use of the epithets above would be
sufficient to create a hostile work environmdrdgcause Plaintiff offers evidence that they were
used by his co-workers and/or supervisors plgtiimes a day, on an ongoing basis. The Sixth
Circuit has repeatedly “acknowledged thdtdosive] comments and harassing acts of a
‘continual’ nature are more liketo be deemed pervasivadawking 517 F.3d at 333See, e.g.,
Abierta 159 F.3d at 252 (in the context of a tilesvork environment claim involving
allegations of sex-based disuinating, holding that “[a] victing' assertion that the harasser's
sexual comments were ‘ongoing,’” ‘commonplaced &ontinuing’ was sufficient to survive
summary judgment on the seger pervasive testJackson v. Quanex Card91 F.3d 647, 662

(6th Cir. 1999) (“While the Court has noted that ‘simple teasing,” offhand comments, and

10



isolated incidents’ ordinarilgo not amount to discrimination undgtle VII, an abundance of
racial epithets and racially offensive graffiti could hardly qualify as offhand or isolated. Rather,
such continuous conduct may constitute sevedep@rvasive harassment.”) (internal citations
omitted) (citingFaragher v. City of Boca Ratob24 U.S. 775 (1998)Yorres v. County of
Oakland,758 F.2d 147, 151 (6th Cir. 1985) (noting ttaintinuing use of raai or ethnic slurs
would violate Title VII”); Johnson v. Bunny Bread C646 F.2d 1250, 1257 (8th Cir.1981)
(“Unquestionably, a working environment domirtat®y racial slurs constites a violation of

Title VIL.").

Here, Gonzalez has presented evidence that he was referred in terms like “spic,”
“wetback,” and “wetback nigger” almost da#y sometimes multiple times per day — by multiple
individuals, in the presence ofher co-workers and managersus, viewing this evidence in
the light most favorable to the non-moving paaygasonable jury could find that the alleged
discriminatory conduct was indeed pervasaa] that Gonzalez’s wking conditions were
discriminatorily altered as a result. Defendaatt®cks on Gonzalez's credibility in this regard
are inapposite: at the summary judgment stagenibt the role of the trial court to “resolve
factual disputes by weighg conflicting evidence.Kraus 915 F.2d at 230. The Court therefore
finds disputed questions of mete fact as to whether the ditions of Plaintiff's employment
were objectively hostile and abusive.

b. Subjective Regard

Plaintiff has also offered evidence of tihat subjectively regarded the environment as
abusive. Gonzalez testified ashieposition that he repeatedisked Mercer and Kyle Hostetler
to stop using those racial invectivasd found them offensive and hurtfutdnzalez Dep Doc.

27-1 at 89-90, 111.) Moreover, his text mesgageelson Hostetler on April 5, 2010 indicated

11



that he feared for his safetyld(at 81.) Defendant makes muahthe fact that Gonzalez never
reported the alleged harassment to Nelson or IHestetler, and argues th&tGonzalez actually

felt abused, threatened and/or offended, he avbale reported it. While a reasonable jury

could draw this inference, it could as easityclude that Gonzalez had good reason not to report
these incidents: one of the pany perpetrators of the alleged harassment was Fern and Nelson’s
son, Kyle. See Jacksqri91l F.3d at 659, 663 (employer hffgmative defense to Title VII

liability only if the plaintiff's failure to take advanta@é corrective opportunities was
“unreasonable”) (Title VII standds for employer liability'nowhere ... specify that the plaintiff,

or any other individual, must ‘pert’ the offensive conduct ... to the employer.”). In any case, at
the summary judgment stage, it is not for thiai@ to weigh the evidexe and make credibility
determinations. Based on the above evidence, dlet @inds a dispute of material fact as to
Gonzalez’s subjective regard fois work environment thahust be resolved by a jurawking

517 F.3d at 333 (“Summary judgmesitappropriate only if the &dence is so one-sided that

there is no genuine issue of magéfact as to whether there wasostile work environment.”).

2. Employer Liability

If a plaintiff can show that a hostile woekivironment existed, he or she must then
establish fifth prima facie element: employer liagilifTo satisfy this element, a plaintiff must

111

prove that his employer “tolerated or condotrled situation’ or ‘thathe employer knew or

should have known of the alledyeonduct and failed to takgompt remedial action.’Jackson,

191 F.3d at 659 (quotingavis v. Monsanto Chem. C858 F.2d 345, 349 (6th Cir. 1988)).
As this Court has stated preusly, “[tlhe standards for goioyer liability differ if the

alleged harasser is a co-worker or a supervigiayner v. Ohio Dep’t of Rehabilitatiph011

WL 3900617, *7 (S.D. Ohio Sept. 6, 2011). When avauker is the source of the harassment,

12



an employer is liable ‘if its sponse manifests indifferencewnreasonableness in light of the
facts the employer knew or should have knowHa&wking 517 F.3d at 338 (citinBlankenship
v. Parke Care Ctrs123 F.3d 868, 873 (6th Cir. 1997)) (éaiping that, after the Supreme
Court’s decisions iicllerth andFaragher, “an employer may be held liable when its remedial
response is merely negligent, howewell-intentioned,” but applyinBlankenshigo define
negligence as an employer response that “masifedifference or unreasableness in light of
the facts”). In contrast, when the hostile werkvironment is “created by a supervisor with
immediate (or successively higher) authority rae employee,” the employer is vicariously
liable. Jackson191 F.3d at 659 (quotirurlington Indus., Inc. v. Ellerttb24 U.S. 742
(1998)). This strict liability is subject @n affirmative defense where the allegedly
discriminatory conduct at issudoes not include an advemsmployment action, such as
discharge, demotion, aindesirable reassignmeftayney 2011 WL 3900617 at *7 (citing
Collette v. Stein—Mart, Inc1,26 Fed. Appx. 678, 682 (6th Cir. 2005)qckson191 F.3d at 659
(citing Ellerth, 524 U.S. at 765).
a. Vicarious Liability For Supervisor Harassment
i. Whether Mercer and Kyle Hostetler Were Supervisors

To determine whether the supervisory standgalies, we first conder whether Mercer
and Kyle Hostetler are propgrtonsidered “supervisoré.The Supreme Court’s recent decision
in Vance v. Ball State Universjt§33 S.Ct. 2434 (2013), narrowed the definition of “supervisor”
for the purposes of vicarious lidiby under Title VII. SpecificallyVanceheld that “an
employer may be vicariously liable for amployee's unlawful harassment only when the

employer has empowered that employee to takgible employment actions against the victim,

2 Because Gonzalez does not allege that Hanscel was @hosegwho harassed him — @i, Gonzalez testified at
his deposition that he had barely any interaction with Hanscel over the course of his employment, Gonzalez Dep.,
Doc. 27-1 at 51, 56 — we do not consider whether Hanscel was a supervisor for the purposes of vicarious liability.

13



i.e., to effect a ‘significant change in empfognt status, such as hiring, firing, failing to
promote, reassignment with significantly driéat responsibilitiesyr a decision causing a
significant change in benefits.ld. at 2443 (quotindtllerth, 524 U.S. at 761)Vanceconsidered
hostile work environment claims brought by a dagpassistant, Vance, who alleged that she
was repeatedly racially harassed by Davis,exigifist in the cateng division. Although the
parties “vigorously dipute[d] the nature and scope of Dadsties,” they agreed that Davis “did
not have the power to hire, fire, demgiegmote, transfer, or discipline Vancdd. Thus,
despite “Davis’ job description, vidch gave her leaderghresponsibilities, and [] evidence that
Davis at times led or direct Vanoe other employees in the kitcheiy! at 2449, the Supreme
Court held that Davis was not a supervisorti@r purposes of Title VIl as a matter of law,
“[b]ecause there [wa]s no evidence that [thelkayer] empowered Davis to take any tangible
employment actions against Vanckl’ at 2454.

Because/ancewas decided after the matsarb judicewas fully briefed, the parties did
not address the legal standard for “supervisortaldied in that case. In particular, Plaintiff's
evidence that Mercer and Kyle Hostetler diredBamhzalez’s daily actities is now inapposite —
underVance the relevant question is whether Kyle Hatkgtr or Mercer were empowered to take
tangible employment actions against Gonzalee. rEtord is unclear ds precisely which
individuals at Hostetler Truckingere empowered to hire, firpfomote or reassign Gonzalez.
UnderVance however, “tangible employment actiora$o include any action that “effects a
significant change in employment status.” Thtian individual is empowered by an employer
to make reports, recommendations, or evaluatidras employee tha¢ad directly to a

significant change in that employee’s employnstatus, that individual would be a “supervisor”

14



for the purposes of vicarious lidiby under Title VII. The record contains evidence that Mercer
was so empowered.

In particular, Gonzalez tesed at his deposition thatthough Gonzalez started his
employment only after filing an application atatking briefly to Nelson Hostetler — Mercer’s
predecessor, Mayhorn, recommended Gawzahd “got [Gonzalez] the job.'Gpnzalez Dep
Doc. 27-1 at 41.) Moreover, the record cont@wslence that it was Maorn, and later Mercer,
who trained Gonzalez, oversaw and reviewet£alez’'s work performance, and assigned
Gonzalez concrete individual tasks associated thgHarger repair and maintenance projects
identified by Nelson at the Company’s mimign meetings. Construing this evidence in
Gonzalez’s favor, a reasonable jury could find thatapplication and brief exchange associated
with Gonzalez’s hiring were merely pro forma +tgaularly given thalNelson was not himself a
mechanic, and thus had limited ability to evaluatezalez’s qualifications for the position. As
such, even if hiring, firing, promotion and tramstlecisions for Gonzalez’s position ultimately
rested with Nelson Hostetler, a reasonable gunyld conclude thd#layhorn’s judgment was
dispositive in the decision to hire Gonzalez. Furtirelight of the evidece that Mercer replaced
Mayhorn and held the same position and influemitiein the Company, a reasonable jury could
likewise conclude that Mercer’s report, recoamdation, or evaluation ti respect to Gonzalez
could similarly effect a significarthange in Gonzalez’'s employmestatus. If a jury finds that
a negative report or recommendatfoom Mercer had the power tdfect a significant change in
Gonzalez’'s employment status (e.g., terminatiosgttirge, demotion or transfer), then Mercer
would be a “supervisor” for the purposes of vicarious liability. Thus, there remains a question of

material fact as to whether Mercer was Gonzaléezipervisor” for the pyroses of Title VII.
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ii. Affirmative Defense

When allegations of harassment involvaipesvisor, the Suprent@ourt distinguishes
between supervisor harassment that includesdaarse employment action and supervisor
harassment that does nStayney 2011 WL 3900617 at *7. If the conduct includes an adverse
employment action, such as discharge, demotionndesirable reassignment, then the employer
is strictly liable.ld. (citing Collette,126 Fed. Appx. at 682 (6th CR005)). In contrast, where,
as here, there is no tangible employment actimm employer may raise an affirmative defense
to liability by proving, by a preponderance of thedence, that (1) it exercised reasonable care
to prevent and correct@mptly any racially harassing behar, and (2) the plaintiff employee
unreasonably failed to take advantage of ative opportunities provided by the employer.”
Jackson191 F.3d at 659 (citingllerth, 524 U.S. at 765).

If Mercer was a “supervisor” for the purposes of Title VII, Defendant bears the burden of
proving its affirmative defense. Defendargwes that it satisfiethe first prong of the
affirmative defense because it had an anti-harassment policy in place and Fern and Nelson
Hostetler were not aware of Mercer’s allegepesuisory harassment. Defgant also argues that
the second prong is satisfied by Gonzalez’s adonsiat he never reported the harassment to
Fern and Nelson Hostetler, and Fern and Netsogspective confirmatiorthat no such reports
were filed.

Gonzalez, however, has presented eviderate th) Nelson Hostetler was in the office

on a daily basis for the majority of the ye@j} harassment was contimus and ongoing; and (3)

® Plaintiff argues that there has been an adverse employment action here, in the form of a constructive discharge.
The Supreme Coud’decision irPennsylvania State Police v. Sudé&s42 U.S. 129 (2004), however, forecloses that
argument in this case. TISeiderCourt held that, although “a constructive discharge is functionally the same as an
actual termination in damages-enhancing respects ... when an official act does not underlie the w®nstructi
discharge, th&llerth andFaragheranalysis ... calls for the extension of the affirmative defense to the employer.”
Id. at 148. Because Plaintiff's constructive discharge arguments are nagpeddin any official action by the
Company, Defendant is entitled to avail itself of Eikerth/Faragheraffirmative defense.
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the harassing conduct took place in the presenomutiiple employees, including Jeff Hostetler,
who was undisputedly in charge ai-site operations when hisrpats were in Florida for the
winter. A reasonable jury who credits tkeMidence could conclude that Nelson and Fern
Hostetler knew or should have known about déeis conduct, did nothing, and declined to
enforce the Company’s anti-lzsment policy. Moreover, showddury credit Gonzalez’s
evidence about the hostility of the workplace, the fact that a primary perpetrator of the alleged
harassment was the owner’s son, and Gonzalears for his safety following the mailing of the
April 5, 2010 attorney letter, itoald also conclude Plaintiff's fiare to report the discrimination
earlier was not unreasonable. Notably, “nokehgo the above delineat standards [for
employer liability] specify that the plaintiff, @ny other individual, musteport’ the offensive
conduct ... to the employer.Jackson191 F.3d at 663. Rather, as the Sixth Circuit has made
clear, the standard is whether the employkenéw or should have known’ of the offensed’
The Court therefore finds that there is a disputmaterial fact as to whether Defendant has met
its burden to prove the affirmative defense tavious liability for supervisory harassment, if
indeed Mercer was a “supervisor” for the purposes of Title VII.
b. Liability for Co-Worker Harassment

Even if Mercer is not a supasor, there remains a dispute of material fact as to whether
employer liability exists with ipect to the alleged conduct of Mer and Kyle Hostetler. As
discussed above, “employer liability in cases@ivorker harassment is not derivative, but
instead depends on the employer's ‘own acts or omissidtesking 517 F.3d at 340 (citing
Blankenship v. Parke Care Ctr423 F.3d 868, 873 (6th Cir. 1997)). Thus, when a co-worker is
the source of the harassment, an employealiddi‘if its response manifests indifference or

unreasonableness in light of the faitts employer knew or should have knownd” at 338
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(citing Blankenship v. Parke Care Ctrd23 F.3d 868, 873 (6th Cir. 1997)). In contrast, an
employer’s response “is generaflgequate ... if it is “reas@bly calculated to end the
harassment.ld. at 340 (citinglackson 191 F.3d at 663-64) (holdingaththe employer failed to
prove that its actions were “a reasonable attemptevent and correctetproblem of racially
harassing behavior”).

As described above, Gonzalez has presente@mee that Mercer and Kyle Hostetler’s
harassment took place on a daily basis, in the presence of multiple employees including Jeff
Hostetler, and that Nelson Hostetler was in the office daily for the majority of thé Viaving
the facts in the light most favorable to Gatez as the non-moving para reasonable jury
could conclude that Nelson Hostetler knemshould have known of the harassméht(citing
Matsushita Elec. Indus. Cal/5 U.S. at 587). Moreover, itumdisputed that Defendant did not
intervene or otherwise takayaction to end Mercer and Kyldostetler’'s alleged behavior
toward Gonzalez. Thus, if a fact-finder detees that Defendant knew or should have known
of such conduct, it could likewise find thaefendant’s response was indifferent and
unreasonable. Accordingly, therasxgenuine issues of materfakt precluding the grant of
summary judgment.

Based on the above, Defendant’stMo for Summary Judgment BENIED with
respect to Gonzalez's federaldhstate law hostile work environnteastaims, as stated in Counts
1, 2 and 6 of the Amended Complaint.

B. Negligent Retention and Supervision
Gonzalez also asserts claims under Ohio common law for negligent retention and

supervision. Under Ohio Common law, the elemehtsegligent supervien and retention are:

* Gonzalez’s evidence that Nelson was aware that Halnagsbred racial animus towh“Mexicans” and “niggers”
is inapposite, as Hanscel is not among the alleged perpetrators of the ongoing harassment on which Gonzalez’s
claims are based.
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1) an employment relationship; 2) imapetence of the employee; 3) actual or

constructive knowledge of the incomeete by the employer; 4) an act or

omission by the employee which caused tlaengiff's injuries; and 5) negligent

retention of the employee by the employenjch action is the proximate cause of

the plaintiff's injuries.

Payton v. Receivables Outsourcing,.|r810 N.E.2d 236, 247 (Ohio App. 2005) (citidgls v.
Deehr,Cuyahoga App. No. 82799, 2004-Ohio-2338, 2004 WL 1047720, at 1 13 (Ohio App.
2004);Steppe v. Kmar737 N.E.2d 58 (Ohio App. 1999)).

As a threshold matter, Defendant argued Blaintiff's negligent supervision and
retention claim nevertheless fails because Geazahs not alleged andceot prove that any of
Hostetler Trucking’s employees are individually l@ko him at tort. Rintiff contends that
Ohio law imposes no such requirement.

In Strock v. Pressnelb27 N.E.2d 1235, (Ohio 1988), the Ohio Supreme Court
considered whether a church could be helddi&tr negligent supenvisn or training of a
minister who allegedly engaged in an aftaith woman while providig marriage counseling to
the woman and her then-husband. After dadiag that the minister had committed no
actionable wrong against the former husbandStineckCourt explained:

It is axiomatic that for the doctrine tdspondeat superiao apply, an employee

must be liable for a tort committed in the scope of his employment. Likewise, an

underlying requirement in actions for negligent supervision and negligent training

is that the employee is individually liable for a tort or tudf a claimed wrong

against a third person, who then seak®very against the employer. Because no

action can be maintained against [the sti] in the instant case, it is obvious

that any imputed actions agaitisé church are also untenable.

Id. at 1244. In cases where thllieged underlying conduct ssue is a common law tort,
subsequent Ohio Court of Appeals demsi, as well as the Sixth Circuit, have

interpretedStrockto require that a plaintiff alggee and prove that the employee who

perpetrates that conduct is individuallghle to the plaintiff for that tortSee Greenberg
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v. Life Insurance Co. of Virginid,77 F.3d 507, 517-18 (6th Cir. 1999) (plaintiffs could
not assert negligent training@ supervision where they could not prove any set of facts
that would support their @ims of fraud and negligent misrepresentidiyers v.
Goodwill Indus. of Akron, Inc721 N.E.2d 130, 134 (Ohio Ct. App. 1998) (negligent
retention claim against employer failed wé@taintiff could not show that employee's
conduct rose to the level of intermal infliction of enotional distress)Campbell v.
Colley,680 N.E.2d 201, 206 (Ohio Ct. App. 1996) (because dispatcher could not be
liable for negligence due to statutory immuyniemployer also could not be held liable)).
In Minnich v. Cooper Farms, Inc39 Fed. Appx. 289 (6th Cir. 2002)
(unpublished), the Sixth Circuit considered@inio negligent ret&ion and supervision
claim that rested on alleged sexual harassment by an employee. In Egrdakiand its
progeny Minnich surmised that, under Ohio lae plaintiff subject to wrongful
discriminatory conduct would also havedemonstrate a viable claim against an
employee to sustain a negligeatention claim against amployer. Because there was
no avenue by which the plaintiff could ddher co-worker personally liable for the
wrongs done — the statute of limitations fesault and battery hdalpsed, the employee
could not be held individually liable feexual harassment under Title VII (which
provides only for employer liabilitysee Wathen v. Gen. Elec. Chl5 F.3d 400, 405
(6th Cir. 1997), and the employee was not@esuisor or manager who could be liable
for harassment under O.R.C. § 4112.016&8g Genaro v. Cent. Transport, In€03
N.E.2d 782, 785 (Ohio 1999)Minnich concluded that the distticourt had not erred in

granting summary judgment to the Defendant on that cldimmich,39 F.3d at 296.
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Subsequently, however, an Ohio Courfpfpeals for the first time considered the
viability of negligent retention and supenrasiclaims premised on discriminatory employee
harassment. Specificalliayton v. Receivables Outsourcing,.|r810 N.E.2d 236, 247 (Ohio
Ct. App. 2005), considered whettgeplaintiff subject to sexuélarassment by a co-worker could
sustain state law claims against her formeplegrer for: 1) hostile work environment; 2)
retaliation; and 3) negligesupervision and retentiordd. On the facts of the case, the plaintiff
could not have held her coerker individually liable fodiscrimination under O.R.C. § 4112,
see Genarp703 N.E.2d at 785, nor for the common law tort of sexual harassment, which
requires proof of the same elements necessary to establish a statutory claim for hostile work
environment sexual harassment under O.R.C. § 4112.02¢&)Bell v. Cuyahoga Cmty. Coll.,
717 N.E.2d 1189, 1193 (Ohio Ct. App. 1998) (citigrans v. Porter Paint Co575 N.E.2d 428
(Ohio 1991)). NeverthelesBaytonheld that the plaintiff hadstablished genuine issue of
material fact as to all elements of the negligetention and superva claim, and, therefore,
reversed the trial court’s grant@immary judgment for the defendaRayton 840 N.E.2d at
247.

That a different rule would apply to negdigt retention and supeasion cases based on
discriminatory harassment and hostile werkvironment claims makes sense. Where the
underlying employee conduct at issue is a commoridava plaintiff's inability to establish a
viable tort claim means that the plaintiffrceot establish that the employee committed wrongful
acts that caused the plaintifjumy. As such, by definition, theglaintiff cannot satisfy all prima
facie elements of a negligent supervision getdntion claim. In contrast, the absence of
individual employee liability undeTitle VIl or O.R.C. 8§ 4112 daenot necessarily preclude a

finding that the employee’s condugas wrongful and caused theajpitiff injury. Thus, as
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Paytondemonstrates, under Ohio law, a plaintiffiability to state a claim against an employee
for wrongful discriminatory conduct does not leanployer liability claimunless the barrier to
personal liability also negates element of the negligenteation and supervision clairSee
Strock 527 N.E.2d at 1244 (“[A]n undkying requirement in action®r negligent supervision
and negligent training is #t the employee is individually liable for a tortguilty of a claimed
wrong against a third persof) (emphasis added). As such, this Court defers to the Ohio state
courts’ interpretation of its own laws@ here applies the approach employeBagton®
Ultimately, however, Gonzalez’s negligent r@ten and supervision claim would survive
summary judgment even if Ohio law did requinat Gonzalez be able to state a viable claim
against the harassing employee. As discuabete, O.R.C. § 4112, impasmdividual liability
on managers and supervisors for discriminataryduct found to be in violation of O.R.C. §
4112.See Genaro/03 N.E.2d at 785. An individual is a “manager” or a “supervisor” for the
purposes of O.R.C. § 4112, when he or sketsithe Title VII standard for “supervisor”
articulated invance Braun v. Ultimate Jetcharters, IndNo. 5:12-cv-01635, 2013 WL
2873238, *9 (N.D. Ohio July 25, 2013) (citiljumbers & Steamfitters Joint Apprenticeship
Committee v. Ohio Civil Rights ComnmE.2d 128, 132 (Ohio 1981) (“[F]ederal case law

interpreting Title VII ofthe Civil Rights Act of 1964, [42 U.S.C. § ] 20006&t)seq.,.. is

® Defendant also citeBortch v. Fowler 588 F.3d 396 (6th Cir. 2009), for the proposition Gonzalez cannot sustain a
negligent retention and supervision claim unless he alleges and proves that Mercer and/or Kiftr Biast

individually liable to him in tortDortch considered whether a plaintiff injutén a traffic accident with a tractor-

trailer could sustain a Kentucky negligent retention claim against the employer of the tractodsixateDortch,

588 F.3d at 405. The plaintiff, Dortchlso asserted a separate negligence claim against the tractor-trailer driver,
Fowler.ld. As the Sixth Circuit explained, Fowler's employer “could be liable to Dortch for negligentlysipgr

and retaining Fowler only if Fowler aaed the traffic accident in questioid” Thus, because the jury returned a
verdict in favor of the Fowler on the underlying negligence claim, the Sixth Circuit lalBdhtch could not

sustain a negligent retention ctaagainst Fowler's employetd. at 405-406. Thus, again, the absence of a viable
underlying negligence claim negated one of the prima facie elements of negligent supervision aml +etent
something that does no¢cessarily occur in the absence of ativildual claim against an employee who

perpetuates a hostile work environment. In any case, elbemtith were construed to preclude employer liability
under Kentucky law in all cases where the employee cannot be held individually liable (including hostile work
environment cases), as discussed above, Ohio common law imposes no such limitation — as evidenced by the Ohio
Court of Appeals’ decision iRayton
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generally applicable to cases involving allég®lations of [Ohio Revised Code] Chapter
4112.");Vance 133 S.Ct. at 2443). As described abavtngth, there exists a genuine question
of material fact as to whether Merdsra “supervisor” under the meaning\udnce

Accordingly, there also exists a question of matéact as to whethreMercer could be held
individually liable for discrimnatory conduct under O.R.C § 4112.

This Court therefore now turns to the questbmhether, construing the evidence in the
light most favorable to the non-moving party, Galez is able to stateprima facie case of
negligent supervision andtention under Ohio law. Thedt prong of the test for negligent
retention requires that “an engginent relationship exists beten the employer and the alleged
harasser.Payton 840 N.E.2d at 247 (Ohio App. 2005). Hates undisputed that Mercer and
Kyle Hostetler were employed by the compaiiye first prima facie element is, therefore,
satisfied.

The second prong of the negligeatention and supervision test “requires incompetence
on the part of the offending employedd. Paytonheld that, for the purposes of this prong,
“sexually harassing behaviorper se incompetent behaviold’ (“In this context, incompetence
relates not only or exclusively to an employee's lafckbility to perform the tasks that his or her
job involves. It also relates to behavior whiletba job inapposite to the tasks that a job involves
and which materially inhibits other emplegs from performing their assigned job tasks.
Sexually harassing behavior is within that definition.”) (quotitagmon v. GZK, Ing.

Montgomery App. No. 18672, 2002 WL 191598*46 (Ohio App. Feb. 8, 2002)). Here, as
described above, there is a genuine dispute ténmhfact about whetl&sonzalez encountered
harassment so severe and pervasive thaiutdvnaterially affect the conditions of his

employment. Under Ohio law, such harassment would be per se incompaigaty 840
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N.E.2d at 247. Thus, there is likewise a questiomaterial fact as to whether Gonzalez has
satisfied the second prongtbie negligent retentiomd supervision test.

The third prong “is actual or constructikeowledge of the abuse on the part of the
employer.”ld. Defendant argues that Gonzalez ihatssatisfied this prong, because the
Company had no prior knowledge of the gdd conduct. Moreover, Defendant seeks to
distinguishPaytonbecause thPaytonplaintiff had complained tthe employer of the harasser’'s
conduct on two separate occasions prior ¢ohthrassment then at issue in that case.
Nevertheless, the legal standard for articulatdeaytonis one of “actuabr constructive
knowledge.”ld. (emphasis added). Here, Gonzalezdileged that the harassment allegedly
perpetrated by Mercer and Kyle Hostethexs continuous and ongoinger the course of
months, in the presence of otleenployees. If a jury credithat testimony, it could conclude
that the Company had actual or constructive kedgé of Mercer’s and/or Kyle Hostetler’s
conduct well-before Gonzalez lefishposition. Accordingly, there sgenuine issue of material
fact with respect to the third prong whics properly resolved by a jury.

The fourth prong requires “an actamnission by the employee which caused the
plaintiff's injuries.”ld. As such, th&@aytonCourt found the fourth png’s “requirfment that]
an act by the alleged harasser ... cdube plaintiff's injuries” to beatisfied for the purposes of
summary judgment where the plaintiff testificit she had experienced “nightmares, loss of
appetite, a sudden inability toage to men, and daily crying jats support her allegation of
injury.” Payton 840 N.E.2d at 247. In this case, Gonz#leg testified that he found Mercer and
Kyle Hostetler’s alleged continuous harassmentfiioffensive and abusive, and it caused him

distress. Although Defendant argues thahgalez experienced no such mental injury,
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especially in light of Gonzaléztestimony that he had no real fear until his attorney mailed the
April 5, 2010 letter, this is a matter ofedlibility to be weighed by the jury.

Finally, the fifth prong “requis negligent retention tie alleged harasser “by the
employer, which action is the proximatause of the plaintiff's injuriesltl. This prong is
satisfied “[i]f the employer had prior knowledgetbé alleged harasser's incompetence, that is,
his subjecting fellow employees to [] harassmant despite this knowdge failed to intervene
to prevent a recurrence of the behavior in the workplddedt 248. Likewise, here, if a jury
credits Gonzalez’s evidence that the Company koktlve harassment and failed to intervene to
prevent its continuation, it couldnfd the fifth prong satisfied.

In light of the above, the Court finds that the@re genuine issuesmfterial fact as to
Gonzalez’'s common law negligenteation and supervision claims that preclude the grant of
summary judgment. Defenatés Motion is therefor®ENIED with respect to Counts 4 and 5 of
the Amended Complaint.

IV.CONCLUSION

Based on the foregoing, Defendaritlstion for Summay Judgment i$SRANTED in
part andDENIED in part. Defendant’s Motion BRANTED with respect to Gonzalez’s
federal and state law retaliation claims (Ceuditand 7 of the Amended Complaint), and
common law national origin harassment claim (contained in Count 6 of the Amended

Complaint). Defendant’s Motion BENIED with respect Plaintiff's state and federal law
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hostile work environment claims (Courits2 and 6) and Plaintiff's common law
negligent retention and supé&ion claims (Counts 4 and 5).

IT ISSO ORDERED.

g/ Algenon L. Marbley
Algenon L. Marbley
United States District Judge

Dated: September 12, 2013
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