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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

SHAWN UNDERWOOD,

Plaintiff, : Case No. 2:11-CV-171

V. : JUDGE ALGENON L. MARBLEY
FRANK WASKO, et al.,
Magistrate Judge Mark R. Abel
Defendants.

OPINION AND ORDER

I.INTRODUCTION

This matter is before the Court on cross-mdifor partial summary judgment. Plaintiff
Shawn Underwood (“Plaintiff’ or “Underwood3lleges the following e@ims pursuant to 42
U.S.C. § 1983 in his first amended complaintla@iion of his First Amendment right to free
speech (Count 1); false arrest in violatiorheg Fourth Amendment rights (Count Il); malicious
prosecution in violation of his Fourth Amendmeghts (Count Ill); excssive force (Count IV);
and municipal liability (or &onell claim) (Count V). (Doc. 13.)Jnderwood moves for partial
summary judgment on Counts | and Il, (Doc. H)d Defendants Franko Wasko and City of
Columbus (collectively referreid as “Defendants”) move fgartial summary judgment on
Counts I, I, Ill, and V, (Doc. 21). Underwood’s atafor excessive force is not at issue in this
opinion and order.

For the following reasons, Plaintiffraotion for partial summary judgmentENIED
and Defendants’ motion for partial summary judgme@RANTED in part andDENIED in

part.
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I1.BACKGROUND
A. Factual History

On April 8, 2010 around 10:45 p.m., detectifresn the Columbus Division of Police
(“CPD”) Vice Unit were conducting an undercover ggi®n related to thsale of liquor to
minors at the Thirsty Whale, a bar locate@@81 Eakin Road in Columbus, Ohio. The
detectives involved in the oion included Frank Wasko, Jedir Tabor, Mark Young, Gregory
Murphy, Robert Cutshall, and Sergeant Micha@son. According to Wasko’s affidavit, the
CPD had received complaints abthg Thirsty Whale and had been sent to the bar on previous
occasions for incidents inwohg gangs, guns, and fights.

When the CPD arrived at the Thirsty Whale, an underage confidential informant
accompanied by a detective was sent into the Bhe. bartender sold an alcoholic beverage to
the underage informant, the informant obtained a sample of the alcoholic beverage for
evidentiary purpose, and the informant and deteetalked out of the bar. Wasko and Tabor
entered the bar next, went behind thar to issue a citation to thartender for the underage sale,
and identified themselves as police officefzcording to affidavitdy detectives Wasko and
Tabor, there were 20-25 people in the bar. (Do@t2) (citing Doc. 22 1 9; Doc. 21-217.)
Plaintiff, relying on his own affidavit testiomy and the affidavit testimony of Samantha
Meadows, a female who was with Underwood the nigthtis arrest at the Thirsty Whale, asserts
that there were no more than 15 people in the @aoc. at 24 at 3) (citing Doc. 24-1 § 7; Doc.
24-2 1 13))

The parties disagree about what happered. According to the Defendants, while
Wasko and Tabor were speaking with the baktemo obtain information for the citation,

Underwood started yelling “fuck ¢hpolice,” “fuck you,” “what canhey do?,” “there are only



two of them.” Defendants contend that whilederwood was yelling, he was simultaneously
pointing at the officers and walking towarcthar where they were standing. Underwood was
also gesturing with his arms in an attempgéd the other bar patronged-up, and his conduct
caused some of the patrons to start yellingKfilne police” and moving toward the bar. Wasko
ordered Underwood to be quiet, but he refusedcantinued to yell obscenities at the officers.
When Wasko advised Underwood that he was undestahe quickly ran out of the bar. Wasko
ran after Underwood and arrested him ingheking lot. Underwood was charged with
obstructing official business in viations of Columbus City Code 2321'3ind riot in violation

of Columbus City Code 2317.03(A)(2)(Doc. 21 at 34) (citing Doc. 22 Y 10-16; Doc. 21-2
17 8-11.)

Underwood presents affidavit evidenceaemtopposing Defendants’ motion for partial
summary judgment that contrath Defendants’ affidavit evidence. Underwood contends that
after spending a few minutes at the bar, plaihes officers announced that they were closing
the Thirsty Whale. Underwood anther patrons began heading towdrd door to leave. As he

was exiting the bar, Underwood threw up hiadgand yelled, “fuckhe police.” Meadows

! Columbus City Code 2321.31, entitled “Obstructing official business,” states:

(A) No person, without privilege to do so and with purpose to prevent, obstruct, otluelay
performance by a public official of any authorizeat within his official capacity, shall do any act
which hampers or impedes a public official in the performance of his lawful duties.

(B) Whoever violates this section is guilty of thsting official business, a misdemeanor of the
second degree.

2 Columbus City Code 2317.03, entitled “Riot,” states, in pertinent part:
(A) No person shall participate with four (4) or more others in a course of disorderly conduct in

violation of Section 2317.11 [Disorderly conduct] the Columbus City Codes:

(2) With purpose to intimidate a public official or employee into taking or refraimorg f
official action, or with purpose to hinder, impede, or obstruct a function of
government. . ..



asserts in her affidavit that no other patrogdrechanting, joining Underwood’s sentiment, or
threatening the police. Underwood walked out toghrking lot, got into his minivan, started it,
and shifted into reverse.

Wasko followed Underwood out of the bar ammhfronted him in his car with gun drawn
and aimed. Underwood contends Wasko’s havete shaking with fury. Once Underwood put
the minivan into park, Wasko opened the dmad drug Underwood out of the minivan. Wasko
swung Underwood around, threw him on the ground, and jumped on top of him, pinning
Underwood to the pavement with his knee. Una®d shouted, “I'm not resisting!,” but Wasko
placed the muzzle of his gun agaitist backside of Underwood'sad and stated, “I could blow
your fucking brains out and no om®uld give a shit about it.(Doc. 24 at 34) (citing Doc. 24-

1 97 9-20; Doc. 24-2 B-17.)

Underwood also submitted a radio recordimgvhich Sergeant Wilson requests patrol
cars at the Thirsty Whale. The dispatcher &8kson: “What is going on? Fight or anything?
Or...?” Wilson replies: “Well, we got . We . . . Partners in the bar and we got a couple
running their mouths but they’reastin’ to leave.” (Doc. 18.)

The criminal complaint charging Underwoatth obstructing official business in
violations of Columbus City @e 2321.31 reads in pertinent part:

[Underwood] did: without privilege tdo so and with purpose to obstruct and

delay the performance by a public officialwit: Det. Wasko and Det. Tabor of

an authorized act which was within the public officials capacity to wit: issue

citation for underage sale of alcohol hamaed impede the public official in the

performance of the public official’swdul duties, to wit: began yelling and

ggiorgilgg “fuck you,” “fuck the police,and began involving approximately 25

(Doc. 13-3.) The criminal complaint chargingdiérwood with riot in violation of Columbus

City Code 2317.03(A)(2) stas in pertinent part:



[Underwood] did: participate with four enore others in a course of disorderly
conduct in violation of section 2917.11,wat: a bar with approx. 25 people who
began yelling “fuck the police” ancebame agitated after Mr. Underwood began
yelling “fuck the police,” “fuck you,” stod up and started pointing at officers
with the purpose to hinder, impede, af$truct a function of government, to wit:
issue citation for sale @icohol to underage person.

(Doc. 13-2.) Finally, theraest information reads:

On April 8th at 10:48P the “B” company vice unit was working a covert
assignment and was dealing with The Thirst Whale for several complaints. Det.
Cutshall sent his ClI into the bar with cftynds in an attempt to purchase alcohol
while being under age. The bartendersbd to the Cl and wite the detectives
were attempting to arrest the bartendee, defendant began yelling “fuck the
police” and pointing at the detective§he defendant continued his yelling and
got some of the other patrons to staaiting “fuck the police.” The defendant
was told to stop and he yelled even lautfeck the police” “what can they do.”
Detective Wasko had to center his attemtaway from the bartender (his major
reason for being inside). After theowrd began yelling, Det. Wasko told the
defendant to come here that he wadar arrest but he took off running, jumping
into his vehicle and attempting to gatay but was caught by Det. Wasko. The
Defendant was charged witited offenses and slated.

(Doc. 13-1) (emphasis in original.) Theatbes against Underwood were dismissed when
Wasko was unavailable to testify.
B. Procedural History

Underwood brought suit against Wasko, the C&al the City of Columbus on February
24, 2011. (Doc. 2.) The CPD moved for judgtn@mthe pleadings, arguing that it was swit
juris, and this Court granted that motion. (D8¢10.) Underwood filed his first amended
complaint against Wasko and the City of Columbus thereafter, disanéseBart I. (Doc. 13.)
Underwood’s motion for partial summary judgm@n Counts | and Il was filed on January 17,
2012, (Doc. 18), and the Defendants’ cross-nmotin Counts I, II, Ill, and V was filed on
February, 15, 2012, (Doc. 21). This Court heltearing where both paridad the opportunity

to be heard. The cross-motions for padiaihmary judgment are now ripe for review.



[11. STANDARD OF REVIEW

Summary judgment is proper if “there is nogme dispute as to amyaterial fact.” Fed.
R. Civ. P. 56(a). But “summary judgment wibht lie if the . . . evidence is such that a
reasonable jury could return a verdict for the non-moving pafynderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). In considering aiarofor summary judgment, a court must
construe the evidence in the light shéavorable to the non-moving partilatsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

The movant, therefore, has the initial burdéestablishing that #re is no genuine issue
of material fact.Celotex Corp. v. Catretd77 U.S. 317, 330 (198@arnhart v. Pickrel,
Schaeffer & Ebeling Cp12 F.3d 1382, 13889 (6th Cir. 1993). Té&central inquiry is
“whether the evidence presents sufficient gisement to require submission to a jury or
whether it is so one-sided that onetpanust prevail as a matter of lawAnderson477 U.S. at
251-52. If the moving party meets its burden, thie® non-moving party is under an affirmative
duty to point out specific facta the record, which create armgene issue of material fact.
Fulson v. City of Columbu801 F. Supp. 1, 4 (S.D. Ohio 1992). The non-moving party may not
rest merely on allegations denials in its own pleadingsee Celotex477 U.S. at 324, but must
present “significant probative evidence” to shib,at there is more than “some metaphysical
doubt as to the material factdfoore v. Philip Morris Cos., In¢8 F.3d 335, 340 (6th Cir.
1993).

“[A]t the summary judgment stage the judgkiaction is not himself to weigh evidence
and determine the truth of the matter but to detezrwhether there is a genuine issue for trial.”
Anderson477 U.S. at 249. Moreover, a district caanhot required to sift through the entire

record to drum up facts that mighipport the nonmoving party’s clairmterRoyal Corp. v.



Sponseller889 F.2d 108, 111 (6th Cir. 1989). Instead,¢burt may rely on the evidence called
to its attention by the partiesd.

The standard of review for cross-motionssaommary judgment does not differ from the
standard applied when a motion isdiley only one party to the litigatiorlaft Broad. Co. v.
United States929 F.2d 240, 248 (6th Cir. 1999). The Court “must evaluate each party’s motion
on its own merits” and may not grant “summary judgmetavor of either party . . . if disputes
remain as to material factsld.

IV.LAW AND ANALYSIS

This Court must resolve one threshold mattergo analyzing the applicable law in this
case. In his motion for partial summary judgmé&mderwood states th&br the purpose of
demonstrating that under either party’sa@aat, Mr. Underwood is entitled to summary
judgment, Mr. Underwood confines his recitatiortlod facts to those facts which are found in
the records authored and recordbgdDefendants.” (Doc. 18 at2.) These records include the
criminal complaints charging Underwood and thestrinformation. The complaints and arrest
information generally support Defendants’ acdaonfithe facts in this case, but, Defendants
present affidavit evidence in their oppasitito Underwood’s motion for partial summary
judgment that provides additional detadioat the incident at the Thirsty Whale.

When opposing Defendants’ motion for p@rsummary judgment, however, Underwood
presents his own affidavit evidemthat contradicts the factsthe criminal complaints and the
arrest information. For example, the affidaytesented by Underwood imdite that he shouted
“fuck the police” as he was walking out the dodthe Thirsty Whale. (Doc. 24-1  9-10; Doc.
24-2 1 14.) Meadows states irr ladfidavit that “[njo civilian in the baappeared affected by

this statement” and “[n]o one chanted, joinedgbetiment, or threatendke police.” (Doc. 24-



2 115.) In his opposition to Defendants’tioa for partial summary judgment, Underwood
argues that because “[c]ross motions for summadgment are to be considered separately,” he
is under no obligation with respect Defendantstion to accept thatts in the criminal
complaints and Arrest Informatn as true, although he is wilfj to do so for purposes of his
motion for partial summary judgment. (Doc. 24 at 2) (citiegro Corp. v. Cookson Group,

PLC, 585 F.3d 946, 950 (6th Cir. 2009)).

Underwood cannot have it both ways, and his assertion that he is willing to accept
Defendant’s facts for the purpose of hisnomotion for partial summary judgment is
disingenuous as he is picking and choosing the faetaccepts. This Court must consider the
record as a wholeSee Matsushita Elec. Indug.75 U.S. at 350 (citingirst Nat. Bank of Ariz.

v. Cities Servs. Cp391 U.S. 253, 289 (1968)) (consiaeyithe record as a whole when

determining if there is a genuine issue for tridlhe Court will not take notice of portions of the
record to decide Defendantsotion and ignore those same pad decide Underwood’s motion.
Furthermore, th&erro Corp.case cited by Underwood to support his position, does not do so;
rather, it stands merely for the propositions that “[tjhe standard of review for cross-motions of
summary judgment does not differ from the standard applied when a motion is filed by only one
party to the litigation” and that “the court mustaluate each party’s motion on its own merits.”
585 F.3d at 950 (citingjaft Broad Cqa.929 F.2d at 248). This Court will, indeed, examine each
party’s motion on its own merits, but when doingiswiill consider the record in its entirety.

Now, turning to the relevant legal anafygo state a claim under § 1983, “a plaintiff
must set forth facts that, when construed falaty, establish (1) theeprivation of a right
secured by the Constitution or laws of the Uthi&tates (2) caused by a person acting under the

color of state law.”Miller v. Sanilac Cnty.606 F.3d 240, 247 (6th Cir. 2010) (quotRBigley v.



City of Parma Heights437 F.3d 527, 533 (6th Cir. 2006 $ection § 1983 “is not itself a
source of substantive rights’ but merely provides ‘a method for vindicating federal rights
elsewhere conferred."Graham v. Connqr490 U.S. 386, 3934 (1989) (quotinddaker v.
McCollan 443 U.S. 137, 144 n. 3 (1979)).

There is no dispute that \8ko was acting under the colairstate law on the night of
Underwood’s arrest. The dispute is as to WhetJnderwood was deprived of his constitutional
rights.

A. First Amendment Free Speech Claim (Count I)

Both parties have moved for summary judgment on Count | in Underwood’s first
amended complaint for violation of Hérst Amendment right to free speech.

Generally, “[tlhere can be no doubt that theefitom to express disagreement with state
action, without fear of reprisal based on thpression, is unequivocallmong the protections
provided by the First AmendmentNMcCurdy v. Montgomery Cnty240 F.3d 512, 520 (6th Cir.
2001). “The freedom of indiduals verbally to oppose ohallenge police action without
thereby risking arrest is one tife principal characteristics lhich we distinguish a free nation
from a police state.’City of Houston v. Hill482 U.S. 451, 46563 (1987).

Certain “fighting words,” or words that “byeir very utterance inflict injury or tend to
incite an immediate breach of the peace,” haveare not protected by the First Amendment.
Chaplinsky v. New Hampshjral5 U.S. 568, 5772 (1942). Fighting words are those that are
likely to “cause an average person to react thus causing a breach of the Seackil'v. Larion
119 F.3d 1250, 1255 (6th Cir. 1997) (citi@paplinsky 315 U.S. 574). An onlooker would
consider the words a “direct personal insulaprinvitation to exchange fisticuffsTexas v.

Johnson491 U.S. 397, 409 (1989). Nevertheless, éRiseption is “very limited because it is



inconsistent with the general principlefcée speech recognized in our First Amendment
jurisprudence.”Sandu) 119 F.3d at 1255%ee Johnsgm91 U.S. at 408-09 (citinBerminiello
v. Chicagg 337 U.S. 1, 4 (1949) (“[A] principal ‘furtion of free speech under our system of
government is to invite dispute. It may @&tl best serve its higlurpose when it induces a
condition of unrest, creates dissatisfaction wahditions as they are, even stirs people to
anger.”)).

Moreover, “[a]bsent a more particularizaxd compelling reason for its actions, [a] State
may not, consistently with therst and Fourteenth Amendments, make the simple public display
... of [a] four-letter expletive a criminal offenseCohen v. California403 U.S. 15, 26 (1971).

In Cohen for example, the Supreme Court held tt@tvicting a defendant who walked through
a courthouse corridor wearingacket bearing the words “Fuck the Draft” was unconstitutional
under the First and Fourteenth Amendmeidsat 16-17, 26.

Underwood relies oBrown v. City of Warremo argue he was engjag in free, protected
speech. 4:05-cv-2439, 2007 WL 188360 (N.D. Ohio Jan. 22, 2007)Broken court held that
where a young man yelled “fuck the police” arydti guys ain’t shit” in the middle of the street,
there was no probable cause for the officers to arrest the Ichaat.*1-2, 10. There was no
evidence that the young man “took any affirmative stepsterfere with the officers’ bike patrol
duties”; rather, “the officers, on their own volition, broke off their conversation with the Mercer
Place resident to pursue [the young man] soletahse of the profanities he was shouting.”
at *9.

Defendants argue that Underwood was engaging in more than mere speech because he
was pointing at the officers, walking toward them in a threatening maamegesturing with his

arms to get the other patrons in the Thilthiale agitated. Defendansupport their position

10



with affidavit testimony that Underwood’s behawvivas successful in riling up the other bar-
goers because they started yelling “fuck thikcpd and walking toward the officers who were
behind the bar talking with the bartenders. Dd#mnts point out that theis case law explaining
that although citizens must bergn “considerable latitude . ta express their views about the
police and their activities,” ifspeech transforms inteerbal conduct, then thnductcan
constitutionally be criminalized.Patrizi v. Huff 821 F.Supp.2d 926, 9323 (N.D. Ohio 2011)
(citing Kaylor v. Rankin356 F.Supp.2d 839, 847 (N.D. Ohio 2005)). When a person continues
to interfere with a police offig&s investigation andjuestioning of a third person, such verbal
conduct is not entitled to First Amendment protectigimg v. Ambs519 F.3d 607, 611 (6th
Cir. 2008). Underwood’s behaviddefendants’ argue, amountedverbal conduct that can
constitutionally be criminalized.

Both parties overlook additionalstructive Circuit precedent. Bandujthe defendant,
who was riding passenger-sideaimoving truck, leanedut of the vehicle ag passed abortion
protesters and shouted “fugku” while extending his middignger at the group. 119 F.3d at
1252. An officer who was talking with the pestors observed the defendant’s conduct, and,
believing that it violated the city disorderly conduct ordinanckeegan pursuing the truck until it
stopped in front of the defendant’s homd. The defendant was asted and charged with
disorderly conduct and felonious assaudt.

TheSandulcourt held that the defendant’s wontid not rise to the level of fighting
words and his “actions were not lliggo inflict injury or to incte an immediate breach of the
peace.”ld. at 1255. The court noted tHhe truck in which defendé was moving and traveling
was on the opposite side of thieeet from the protestd. The incident was over in a matter of

seconds.ld. Moreover, there was “niace-to-face contact between Sandul and the protesters,”

11



making it “inconceivable that Sandul’s fleetiagtions and words wadilprovoke the type of
lawless action alluded to @haplinsky’ 1d.; see also Greene v. Barh&10 F.3d 889, 895-98
(6th Cir. 2002) (finding that defendant’s chaeaization of a police offier as an “asshole” was
insufficient to trigger the “fighting woit exception to the First Amendmer®erkins v. City of
GahannaNo. C2-99-533, 2000 WL 1459444, at *2-3 (S@hio Sept. 21, 2000) (Sargus, J.)
(granting plaintiff's motion fosummary judgment on his 8§ 1983ichs where he was arrested
for telling an officer to “have a nice day” apdinting his middle finger at him as he was exiting
the police station).

When taken in a light most favorablette non-moving party on each respective motion,
as this Court must, summanydigment cannot be granted ivéa of either party without
improperly weighing the evidenc&ee Andersqrt77 U.S. at 249. If the Court were to adopt
Defendants’ version of the factbjs case is more analogousiimg. Defendants have presented
evidence that Underwood not only yelled “fuck gadice,” but also “what can they do?” and
“there are only two of them.” While Undeowd was yelling these prnfities, according to
Defendants’ affidavit evidence, he was also Wwegjkoward the bar and timg other bar patrons
riled up. Some even also began yelling “fuck police.” These factend to indicate that
Underwood, like the defendantking, was interfering with the officer’'s questioning of a third
party (here, the bartender), atwhsequently, his verbal condwabuld not be entitled to First
Amendment protection. 519 F.3d at 6&ée also Brown v. Fi¢iNo. 10-11330, 2011 WL
589210, at *1-3, 5-6 (E.D. Mich. Feb. 10, 2011) (granting defendants’ motion for partial
summary judgment on plaintiff's fourth amendrelaim that she was arrested without probable
cause because plaintiff was arrested afternmpging officers who weré&ying to arrest her

daughter who had fled from the officers).

12



If this Court were to adopt Underwood’s viersof the facts, howear, this case would be
more analogous tBrownandSandul According to Underwood’s affidavit evidence, he shouted
“fuck the police” and threw his hands ap he exited the barMeadows’s affidavit indicates no
other patron began chanting, joining his sentimenthreatening #police. Underwood'’s
conduct in this scenario is akio the conduct of the defendantBrownwho shouted “fuck the
police” in the middle of thetreet, or the defendant 8Bandulwho yelled and gestured at the
abortion protesters while sitty in the passenger side of awmy vehicle. None of these
incidents would tend to “incite an immediate dork of the peace” because the person yelling the
offensive phrase was removed from or leavinguaa where he was likely to incite a breach of
the peaceChaplinsky 315 U.S. at 57472. Merely “induc[ing] condition of unrest” or
“stir[ing] people to anger” is not enough to reve speech from the protective shield of the First
Amendment.See Johnsqt91 U.S. at 408-09. Moreover, ¥a followed Underwood out of
the bar into the parking ldbut the other officer remainedside and finished giving the
bartender a citation. In fgdtvasko was the only officer who ran after Underwood. Perhaps
most importantly, the fact that Underwood wasigminivan in the parking lot when arrested
him, lends strong support Underwood’s position tleatvas not engaged in any verbal conduct
synonymous to the verbal conduckimg.

Underwood’s motion for partial summarydgment with respect to Count IDENIED,
as is Defendants’ cross-motion for partial summary judgment on Count I.

B. False Arrest (Count Il)
Both parties also move for summary judgrhon Count Il in Underwood’s first amended

complaint for false arrest.

13



In the context of a § 1983 action, “[a] falarrest claim under federal law requires a
plaintiff to prove that the arresting officercked probable cause taest the plaintiff.” Voyticky
v. Vill. of Timberlake412 F.3d 669, 677 (6th Cir. 200%5)idley v. Horrighs 291 F.3d 867, 872
(6th Cir. 2002). “An officer has probable cawgieen ‘the facts and circumstances known to the
officer warrant a prudent man in believing that an offense has been committiiet v.

Sanilac Cnty,.606 F.3d 240, 248 (6th Cir. 2010) (quotidgnry v. United StateS61 U.S. 98,
102 (1959)). An officer’'s actions are measupgdvhat a reasonable officer would have done
under the same circumstanc&andu) 119 F.3d at 1256. In a ciwhse, the plaintiff has the
burden of proving an absence of probable catsieley v. Horrighs 291 F.3d 867, 872 (6th
Cir. 2002).

Plaintiff argues that neithére nor anyone else in thar did “anything physically
menacing to the police, advocated violence, @napted, by any means, to impede the arrest of
the bartender.” (Doc. 18 at 9.) Underwood eons he was merely verbally criticizing the
officers, which is conduct that does not amourrwbable cause. Defendants rebut that there
was probable cause that Underwood hadawed Columbus City Code 2321.31 and
2317.03(A)(2) because “Plaintiff’'s conductrhered and impeded Officer Wasko’s
performance of his official law enforcement datad investigating and $siing a citation to the
bartender because his attention was drawn frenbéntender to Plaintiff and, even after being
ordered to be quiet, Plaintiff persisteith his behavior.” (Doc. 21 at 9.)

The Court runs into the same conundrum here as it did with Underwood’s First
Amendment claim: summary judgment cannot lEntgd because there gienuine disputes of
material fact. If this Counvere to adopt Underwood’s vergiof the facts, probable cause

would have been lacking as Underwood was igsgrelling and demonstrating frustrating by

14



throwing his hands up as he exited the Thit8tyale. Yet, if this Court were to adopt
Defendants’ version of the facts, then thewaild be probable causer Underwood’s arrest
because, by yelling and pointingthe officers, Underwood was attempting to “prevent, obstruct,
or delay the performance by a puliigicial . . . in the perfanance of his lawful duties.See
Columbus City Code 2321.31. His verbal cortcrauild have interfered with the officers’
guestioning of the bartendeBee King519 F.3d at 611.

Because neither party has sustained its burden for purposes of summary judgment,
Underwood’s motion for partial summary judgment on CountMENIED, as is Defendants’
motion for partial summary judgment on the same Count.

C. Malicious Prosecution (Count I11)

Defendants move for summary judgment cairiiff's claim for malicious prosecution.

The Sixth Circuit “recognize[s] a separatmnstitutionally cognizable claim of malicious
prosecution under the Fourth Amendment,ichi'encompasses wrongful investigation,
prosecution, convictiorgnd incarceration.’Barnes v. Wright449 F.3d 709, 718.6 (2006). In
Skyes v. Anderspthis Circuit articulated the elememtta §1983 malicious prosecution claim
for the first time. 625 F.3d 294, 308 (6th Cir1B). To succeed on a malicious prosecution
claim, a plaintiff must prove: (1) “that a crinsihprosecution was initiateagainst the plaintiff
and that the defendant made, urgihced, or participated in thlecision to prosecute”; (2) that
there was “a lack of probable cause for the crahprosecution”; (3) thdtas a consequence of a
legal proceeding, the plaintiff suffered a deprivawbfiberty apart from th initial seizure”; and
(4) the criminal case must have beesolved in @intiff's favor. Id. at 308-09.

Defendants rely on the same arguments thedemath respect to Count Il and argue that

Underwood cannot prove the second elemehiimalicious prosecution claim because there

15



was probable cause for Officer Wasko to artérstierwood. Defendantssal attack the first
element of Plaintiff's malicious prosecution chaarguing that “there iso evidence that Officer
Wasko did anything related todttiff’'s criminal prosecutiomther than sign the criminal
complaints.” (Doc. 21 at 11.) Plaintiff rebulst his prosecution was without probable cause,
and that Wasko influenced and participated englosecution, as well as “was the initiatory of
the prosecution and the prime moving forchibé it.” (Doc. 24 at 17.) Underwood points to
the facts that Wasko was the only offiedro went after Underwood, pointed his gun at
Underwood, threw Underwood on the ground, awgtidhe criminal complaints against
Underwood, was listed as an “officer complainant,” and caused the trial to be continued and
ultimately dismissed because he did not show igh) (

When the evidence is viewed in a lightshtavorable to th&Jnderwood, it is evident
that a “reasonable jurgould return a verdict for” bderwood on his malicious prosecution
claim. See Andersqt77 U.S. at 248. Defendants hdaied to sustain their burden of
establishing that no gendnssue of material fact existgth respect to probable cause, as
explainednfra Part IV.B. With respect to the firstezhent of Plaintiff’s malicious prosecution
claim, admittedly, “[t]here is very little case lawtims circuit discussing precisely what role an
investigating officer must play in initiating prosecution such that liability for malicious
prosecution is warranted Anderson477 U.S. at 311. Nevertheless, case law does “indicate
that an officer may be responsible for comgieg a criminal proceeding against a plaintiff
where the officer made, influenced, or papated in the decision to prosecutdd. (internal
guotations omitted) (citingox v. DeSotp489 F.3d 227, 237 (6th Cir. 2007)). Therefore, just
because an officer did not make the decisigorésecute dose not “per se absolve” the officer

from liability. Id. “Whether an officer influenced or giwipated in the decision to prosecute
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hinges on the degree of the officer’s involvemeard the nature of the offer’s actions. . . . The
totality of the circumstances informs this factual determinatideh.’at 312 n.9 (citingvialley v.
Briggs 475 U.S. 335, 344-45 n.7 (1986)).

Underwood presented evidence from whigkasonable jury could conclude that Wasko
influenced or participated in the decisiomptosecute Underwood. Wasko was the only officer
who arrested Underwood and thereafter isgshectriminal complaints against Underwood. A
jury could determine that Wasko’s account of fdes in the criminal complaint, given their
contradictory nature to the faan the affidavits presented binderwood, stated “deliberate
falsehood or showed reckless disregard for té tr and that the allegedly false or omitted
information was material to the finding of probable causederson477 U.S. at 312 (citing
Molnar v. Care House359 F. App’'x 623, 627 (6th Cir. 2009 explaining that “in order to
establish that a tesyihg officer was responsible for gonencing a criminal proceeding for
purposes of a malicious-prosecution claim, therfifés were required to present evidence that
[the officer] (1) stated a delibate falsehood or showed reckless disregard for the truth [at the
hearing] and (2) that he allegedly false or omitted information was material to the [court’s]
finding of probable cause.”). Consequently, Def@nts have failed to meet their burden of
establishing that there is no gemelissue of material fact witlespect to Underwood’s malicious
prosecution claim.

Defendants’ motion for partial summandgment with respect to Count IIBENIED.

D. Municipal LiabilityMonell Claim (Count V)
Defendants move for summary judgment onrRiffiis claim for muncipal liability in

Count V.
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In Monell v. Department of Social Servicése Supreme Court helbdat a municipality
may be held liable under § 1983 for the unconsbitial acts of its emplyees if either a
municipality’s official policy or one of its @loms is the source of injury. 436 U.S. 658, 694
(1978). A plaintiff must demomste that the official policgr custom in question is the
“moving force” behind the constitutional violationgtlexistence of an official policy or custom
cannot be demonstrated by the occurrendbeblleged constitutional violation itseliee City
of Oklahoma City v. Tuttjel71 U.S. 808, 823—24 (1985).

In order “to satisfy thdonell requirements, a plaintiff must identify the policy [or
custom], connect the policy to the [government ehiigelf and show that the particular injury
was incurred because of the execution of that poliGainer v. Memphis Police Dep8 F.3d
358, 364 (6th Cir. 1993). A municipal policy incled&@a policy statemengrdinance, regulation,
or decision adopted and promulgate@dwers v. Hamilton Cnty. Pub. Defender Comrbil
F.3d 592, 607 (6th Cir. 2007) (quotipnell, 436 U.S. at 690).

Alleging a single decision by municipal policgkers, such as a legislative act or a
decision by an official with final authority, can bafficient for municipal liability to attach.
Pembaur v. City of Cincinnat#75 U.S. 469, 48084 (1986). Allegione specific incident by
municipal employees resulting andeprivation of rights, howekias generally insufficient;
rather, a plaintiff must show the deprivatigra result of deliberate indifference or gross
negligence on the part of the officials in chargeconduct explicitly ormplicitly authorized by
a decision makerCity of Oklahoma City v. Tuttl&71 U.S. 808, 821-24 (1985).

The City of Columbus argues that “[a]lthouBlaintiff makes vaguallegations in the
Amended Complaint concerning custom or poheyl failure to train, those allegations are

merely recitations of case law, and Plaintiff does not identify any evidence pointing to such

18



custom or policy or failure to train.” (Doc. 2t 11.) The City arguesdhas a result, it is
entitled to summary judgment ongfclaim. Plaintiff rebuts thahe City must prove “that it
trained Officer Wasko in First Amendment law ane tact that he is n@ntitled to arrest and
prosecute people whose constitutionally eetéd utterance annoynh” (Doc. 24 at 19.)

To support of failure to train claim, a ptdff must prove: (1) th training program was
inadequate for the tasks the officers must perf¢@nthe inadequacy was the result of deliberate
indifference; and (3) the inadequacy was clpselated to or actually caused the injury.
Ciminillo v. Streicher434 F.3d 461, 469 (6th Cir. 2006). Underwood has simply presented no
evidence to support his claim that the City faite train Wasko; ratir, he simply makes
conclusory statements that the City failed tecqudhtely train Wasko. Heentifies no City
policy or custom as required unddonell. Consequently, the City’s motion for summary
judgment with respect to Count V&RANTED.

E. Qualified Immunity

Defendants also argue Officer Waskeiditled to qualified immunity.

In civil damage actions arigjj out of government officialggerformance of discretionary
functions, officials are generglentitled to qualified immunity from suit “insofar as their
conduct does not violate clearly establishedusbay or constitutional rights of which a
reasonable person would have knowHhlarlow v. Fitzgerald 457 U.S. 800, 818 (1982)
(citations omitted). To evaluate whether kified immunity applies this Circuit evaluates
whether the official violated a constitutionaiit and whether the impacted right is “clearly
established.”See Pearson v. Callahab55 U.S. 223, 236 (2009). The order of this inquiry is

not mandatory, nor does a court neecetach both steps of the analysid.
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The determination as to whether the righs\@early established” “must be undertaken
in light of the specific comixt of the case, not asbeoad general proposition3aucier v. Katz
533 U.S. 194, 201 (2001). “The contours of the righst be sufficiently clear that a reasonable
official would understand that whhe is doing violatethat right.” Anderson v. Ceightod83
U.S. 635, 640 (1987).

The qualified immunity angsis turns on whether Undeoed’s First Amendment right
was violated. If a jury, weighing the evidencehis case, determines that Underwood’s speech
and conduct was more analoga@awerbal conduct und&ing or “fighting speech” under
Chaplinsky Wasko would be entitled to qualifieshmunity because a reasonable officer would
understand that his conduct wast violating a clearly estabhed constitutional right.
Alternatively, if a jury decidethat Underwood simply screamed “fuck the police” as he excited
the bar, Wasko would not be entitled to quaifimmunity as a reasonable officer would know
that arresting Underwood for ex&sing his First Amendment righd free speech would violate
a clearly established constitutional right. The issue in this case is not whether the right to speech
freely is clearly established-eff surely, it is—but rathewhether Underwood’s speech was
protected speech under the First Amendment.

Thus, because a genuine issue of mata@ldxists as to whether Underwood’s First
Amendment rights have been violated, Defenddasko’s motion for partial summary judgment
on qualified immunity grounds is alfENIED.

V.CONCLUSION

For the foregoing reasons, Plaintiff's motion for partial summabENI ED, and

Defendants’ motion for partial summary judgmenBRANTED in part andDENIED in part.

Specifically, the City of Columbus’s motionrfpartial summary judgment with respect to
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Underwood’s claim for municipdiability (Count V) isGRANTED, and Defendants’ motion

with respect to the other ctas (Counts I, Il, and IIl) IDENIED.

/s/Algenon L. Marbley
ALGENON L. MARBLEY
United States District Court Judge

DATE: September 17, 2012

21



