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0 Conference of Teamsters v. Kokosing Construction Company, Inc. Doc.

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

OHIO CONFERENCE OF
TEAMSTERS, AFFILIATED WITH
THE INTERNATIONAL

BROTHERHOOD Case No. 2:11-CV-0214
OF TEAMSTERS, Judge Peter C. Economus
Plaintiff, MEMORANDUM OPINION
v AND ORDER

KOKOSING CONSTRUCTION
COMPANY, INC,,

Defendant.

This matteiis before the Court for consideration@bssmotions for summary judgment
filed by Defendant Kokosing Construction Company, Inc. (doc. # 16) and RlaDttio
Conference of Teamsters, Affiliated with the International Brotherhood of Stees(fOCT”)
(doc. # 17). OCT, on behalf of Teamsters Union Local 436, brought an action to compel
Kokosing to arbitration.In its motion, Kokosing argues that, as a matter of law, it is not bound
to Teamsters Local 436 under any collective bargaining agreeamehttherefore, it did not
consent to arbitrate OCT argues that Kokosing is bound to Local 436 under the -201G
HeavyHighway State Agreement and, as a leshis matter should be submitted to arbitration.
After review of the briefs, deposition testimony, and exhibits, this Court WeBDANTS

Kokosing's motion and rendekOOT Plaintiff's motion.

BACKGROUND
On May 1, 2010, the 2012013 Ohio HighwayHeavy State Agreement was negotiated
and entered into by the Ohio Contractors’ Association, Labor Relations DivisiorA(IERD”)

“as the recognized statewide bargaining representatives of its duly recogmneders” and
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OCT. (Complaint,Exh. A, doc. # 13, page 4.) Prior to this date, on January 12, 201DA-
LRD sent a letter to itsnembershipincluding Kokosingseeking confirmation ofhe extent of
each contractemember’s assignment of bargaining rights to GIRD. (Potnick Depo., Exh.
5.) The letter stated that “[i]f you plan to change your LRD statusg e certain deadlines
that you and the OCA must meet prior to that dattd’) The letter states further:

Our records show that your company has assigned its bargaining
rights to the OCA ands therefore a member of our Labor
Relations Division (LRD) for the following unions: [Carpenters,
Cement Masons, Laborers, Operating Engineers Local 18,
Teamsters Statewide Agreement (Excluding Local 436
Cleveland Addendum), Teamsters Local 436 Clewklan
Addendum.]

If you wish to withdraw from the LRD and revoke your
assignment of bargaining rights to OCA for any and all of the
above unions, you must do so in writing at least 90 days prior to
the expiration date of our agreements. Please note thatoyou n
have separate LRD options for the Teamsters’ Statewide
Agreement and the Teamsters’ Local 436 Cleveland Addendum.
You can remain in or opt out of both, or opt to withdraw your
bargaining rights for only one or the other.

If you wish to withdraw, please submit your written notice
dated on or before January 31, 2010 to my attention in the
OCA office. You must also notify any union(s) involved. . . .

(Id., emphasis in origingl.In a letter dated January 27, 2010, Kokosing notified Q& that
it was wthdrawing its bargaining rights regarditige Ohio Conference of Teamstdrecal 436
and “all other constituent locals of the Ohio Conferéna@aird Depo., Exh. 4.)In addition
the letter stated, “If and to the extent Kokosing Construction Company, Inmyablaation to
bargain with the Ohio Conference, Teamsters Local 436 or any other condatasitit will do
so separately.”Id.) BothOCT and Local 436 were copied on the lettdd.)(

Next, in a letter dated February 24, 2010, Kokgsintified OCT that it had “withdrawn

and revoked its assignment of bargaining rights to [Q®®] with respect to the Ohio




Conference of Teamsters Heavy and Highway Agreement.” (Baird Depo., Exh.Thiy *
constitutes our notice of cancellation of the Agreement effective April 30, 2010wi#malts
constituents Locals, including cancellation of Exhibit B [Local 436 Addendum] to the
Agreement.” [d.) Kokosing also sent a letter to Local 436, notifying it directly that Kaigpsi
had revoked its assignnteof bargaining rights to the OGBRD. (Baird Depo., Exh. 6.) That
letter also served as Kokosing's “notice to Local 436 of termination of Exhibit Bheof t
Agreement on its termination date of April 30, 2010d.)(

In an April 21, 2010 letter, OCA provided to OCT a list of contractors on behalf of whom
OCA-LRD would be bargaining in the upcoming negotiations of the “2010 Ohio Highway
Heavy Agreement[.]” (Potnick Depo., Exh. 7.) Kokosing is not on that lidt) Similarly, on
April 23, 2010, OCA sent a letter to Local 436 with the names of the contractors on whale be
OCA-LRD would be bargaining in the negotiations of the “Teamsters Local 436 Addeiodum
the 2010 Ohio Heavilighway Agreement[.]” (Potnick Depo., Exh. 8.) Kokosing is not on the
list. (d.)

Thereafter, OCA_LRD and OCT negotiated the terms of the 2@003 CBA and by
May 2010, the agreement was complete@CT's Motion, page 2.) Around the same time,
OCA-LRD and Local 436 completed their negotiations for the Local 436 Addendum to the 2010-
2013 CBA. (d., page 2, citing Potnick Depo., pages 33 — 34.) There is no dispute that Kokosing
was neither a participant nor represented by @B during the negotiations for either

agreement

! As Plaintiff OCT acknowledgesn its motion, “As a result of withdrawing its bargaining rights from the
Ohio Contractors Associatidrabor Relations Division [OCARD], Defendant [Kokosing] was not
going to be obligated to and/or bound by any collective bargaining agreementteeldntiand between
the OCT and the OhiGontractors Associatiebhabor Relations Dixsion.” (OCT’s Motion, page 2.)The
2010-2013 CBA's effective dates are from May 1, 2010 to April 30, 2013.
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OnJune 23, 2010, Kokosing executadorm ttled “Application for Membership in the
Labor Relations Division of the Ohio Contractors Association.” (Potnick Depo., ExiThe
form stated in pertinent part as follows:

In order to bargain on behalf of your organization, we need to have
the assignma of bargaining rights executed for the unions for
whom you are assignment your bargaining right. The unions for
whom that assignment can be executed (a breakdown of which is
on the reverse side) include: [Carpenters, Cement Masons,
Laborers, Operators dcal 18, Operators Local 66, Teamsters
(Excluding Local 436 Addendum), Teamsters Local 436
Addendum (Cleveland), Laborers Local 1216 Building
Agreement, Laborers Local 48@uilding Agreement.]

The undersigned employer assigns its bargaining rightdhdo t
OCA-LRD as its bargaining agent for the purpose of negotiating
labor agreements and engaging in collective bargaining with those
labor organizations in the construction industry designated above
which OCALRD deals with on behalf of [its] membership . . ..

(Id.) On that form, Kokosing selected “Teamsters (Excluding Local 436 Addenduid))” I
doing so,Kokosing'srejoinedthe OCALRD, assignedo OCA-LRD its bargaining rights for
the Ohio Conference of Teamsters, excludingal 436 (Neighbors Depo., doc. # 14, pages 39
—40.) After meeting with Kokosing odune 23, 2010oyle Baird on behalf of OCTformed
the following understanding:

My understanding was, when | read the |étéhat we had an

agreement, they had reassignieeéir bargainingights back to the

OCA-LRD for the Ohio Conference of Teamsters and they were

going to exclude Local 436.

(Baird Depo., pages 119 — 120.

>The letter Mr. Baird refers to was given to him by Kokosing at the meetimgitarates as follows
“We have now provided to the Ohio Conference the Kokosing assignment of baggéghis to the
Ohio Contractors Association for the Ohio Conference of Teamsteeg.agsignment excludes Local
436 of the Teamsters.” (Baird Depo., Exh. 16.)




Neverthelessgespite that understanding, on July 6, 20@QT, representing Local 436,

filed a grievance againstdkosing:

. .. for violating the recently negotiated and ratified 2612013

Ohio Highway Heavy State Agreement between the Ohio

Conference of Teamsters and the Labor Relations Division of the

Ohio Contractors association by refusing to assign bargaimitg

work to members of Teamsters Local Union No. 436 and for

refusing to abide by all terms of the 202@013 Ohio Highway

Heavy State Agreement as they relate to Teamsters Local Union

No. 436.
(Complaint, Exh. B., doc. #-3.) OCT argues, in its motiofor summary judgment ania its
response to Kokosing’s motion, that Kokosing’'s assignment of rights to-IORDA binds
Kokosing to the 2016 2013 CBA between the OCBARD and OCT, including the Local 436
Addendum. QCT's Motion, pages 3, & 9; OCT’s Memo.In Opp., doc. # 22, pages-910.)
According toOCT, the Local 436 Addendum is partwhat it termsthe “State Contract,and,
therefore, when Kokosinge-assigned its bargaining rights to O@ZRD on June 23, 2010t
became bound by the terms of the Local 436 Addendum as—WeHlosing’'s exclusion of that
addendum notwithstandingld()

In its ComplaintOCT seeks to compel Kokosing to arbitrate a grievance under the 2010
2013CBA, allegingthat Kokosing violated the CBA by failing to assign CuyahoganGowork
to members of Teamsters Local Union 43@Complaint, doc. # 19 7.) Kokosing in its
Answer, assertghat is has no collective bargaining agreement with Local 438,issnot a
signatory to a CBA with regard to Local 436, and the grievance and arbitrabisign of the
20102013 OCT CBA—to which Kokosing is a signaterydoes not apply to grievances

involving Local 436 members which arise within the jurisdiction of Local 43&bk@sing’s

Motion, page 2.) Kokosing agrees that it is a signatory to the CBA as it had assigned its




collectivebargaining rights to the OCIRD, but it notes that the assignment specifically
excluded Local 436. (Answer, doc. #136.)

The CBA sets forth its grievance process in Article VIIl. The Addendum, vapphies
exclusivelyto Local 436, sets forth its grievance process at Item 4. Notably, the Local 436
Addendum states as follows:

A. GRIEVANCE PROCEDURE- The parties agree that they will

promptly attempt to adjust all complaints, disputes, controversies
or grievances (collectively referred to as grievances) arising
between them, involving questions of interpretation or application

of the terms and provisions of this Agreemeptely through the
following procedure: . . .

(Complaint, Exh. A., Addendum, Item 4(A), page 29, emphasis added.)

. STANDARD OF REVIEW

Summary judgment is proper where no genuine issu® anymaterial fact exists and
the moving party is entitled to judgment as a matter of legb. R. Civ. P.56 (c). “Rule 56c)
mandates the entry of summary judgment, after adequate time for discovery and upon mot
against a party who fails to make a showing sufficient to establish the exisfeaceslement
essential to that party’s case, and on which that party will bear the burden ofapttoaf.”
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

In considering such a motion, the court must review all of the evidence in the r&eard.
Reeves v. Sanderson Plumbing Prods., 580 U.S. 133, 150 (2000¢i(ing Matsushita Elec.
Indus. Co. v. Zenith Radio Cor@75 U.S. 574, 5888 (1986)). “Credibility determinations, the
weighing of the evidence, and the drawing of legitimate inferences from the facjarar
functions, not those of a judge . . . . The evidence of themavant is to be believed, and all
justifiable inferences are to be drawn in his favoAnhderson v. Liberty Lobby, Inc477 U.S.

242, 255 (1986)accord GraharrHumphreys v. Memphis Brooks Museum of Art, @9 F.3d
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552, 55657 n.7 (6th @. 2000). The central issue is “whether the evidence presents a sufficient
disagreement to require submission to a jury or whether it is seideg that one party must
prevail as a matter of law.Anderson477 U.S. at 251-52.

“A party seeking summarpdgment always bears the initial responsibility of informing
the court of the basis for its motion, and identifying those portions of ‘the pleadingsitidepps
answers to interrogatories, and admissions on file, together with theva§jdaany,’ which it
believes demonstrate the absence of a genuine issue of materialJafttéx 477 U.S. at 323
(quotingFep. R. Civ. P.56 (c)). The movant meets this burden “by ‘showintiiat is, pointing
out to the district court-that there is an absenceafidence to support the nonmoving party’s
case.” Clayton v. Meijer, Ing.281 F.3d 605, 609 (6th Cir. 2002)upting Celotex 477 U.S. at
32425). The normmovant then “must set forth specific facts showing that there is a genuine
issue for trial.” Andesson 477 U.S. at 250.

“The respondent cannot rely on the hope that the trier of fact will disbelievecbent’'s
denial of a disputed fact, but must ‘present affirmative evidence in order tat defeoperly
supported motion for summary judgment3teet v. J.C. Bradford & C0886 F.2d 1472, 1479
(6th Cir. 1989) quoting Anderson477 U.S. at 250). “A mere scintilla of evidence is
insufficient; there must be evidence on which the jury could reasonably find fonadne [
movant].” Anderson477 U.S. at 250.

Moreover, “[tlhe fact that both parties make motions for summary judgment ... does not
require the Court to rule that no fact issue exisB.F. Goodrich Co. v. U.S. Filter Corp245
F.3d 587, 592 (6th Cir.2001). For instanceT ait Broadcasting Co. v. United Staté29 F.2d
240, 241 (6th Cir.1991), the Sixth Circuit reversed an order granting summary judgment on

crossmotions for summary judgment and a “stipulated” factual record. The Sixth tGiated




that, on crossnotions for summary judgment, “the court must evaluate each party’s motion on
its own merits, taking care in each instance to draw all reasonable infeegyarst the party
whose motion is under considerationd. at 248. Differentiating between crossotions for
summaryjudgment and a trial on a stipulated record, the Sixth Circuit stated that the filing of
crossmotions for summary judgment “does not necessarily mean that the . . . cogttcsthesat

the case as if it was submitted for final resolution on a stgailecord.” Id. In Taft, the Sixth
Circuit denied both motions for summary judgment, determining that it was possititavto

inferences in either directiond.

[1l.  LAW AND ANALYSIS
As noted by the Supreme Court,
It is well settled in both commertiand labor cases that whether
parties have agreed to submit a particular dispute to arbitration is
typically an issue for judicial determination. It is similarly well

settled that where the dispute at issue concerns contract formation,
the dispute is generally for courts to decide.

Granite Rock Co. v. Int'l Brotherhood of Teamstet80 S.Ct. 2847, 2856 (2010) (internal
guotation marks, alterations, and citations omittedyhile the Sixth Circuit recognizes the
federal policy favoring arbitratiorifloses H. Cone Mem’l Hosp. v. Mercury Constr. Cos60

U.S. 1, 24- 25 (1983), “no matter how strong the federal policy favors arbitration, arbitration is
a matter of contract between the parties, and one cannot be required to submitatioara
disputewhich it has not agreed to submit to arbitratio®iimon v. Pfizer398 F.3d 765, 775 (6th
Cir. 2005) (internal quotation marks omittedXokosingclaims that itnever agreed to submit
any dispug¢ with Local 436 to arbitratierasevidenced by the pains it toaiot to enter into a
contract withLocal 436. This Court agrees.

As the bargaining representative of Kokosing or any other contnaeorber, OCA




LRD could bind Kokosing only as far as Kokosing had assigned its bargaining. rights
“Application for Membership” permits a contractor to select specific unions for whom it is
executing its assignment of bargaining rights to the @Q®®. Kokosing selected the
“Teamsters (Excluding Local 436 Addendum).” Kokosing could have seldute@eamsters
option that included the Local 436 Addendum, but it did not. To underscore its selection,
Kokosing sent to OCT its confirmation letter, which states:

We have now provided to the Ohio Conference [of Teamsters] the

Kokosing assignment of bargaining rights to the Ohio Contractors

Association for the Ohio Conference of Teamstefdat
assignment excludes L ocal 436 of the Teamsters.

(Baird Depo., Exh. 16, emphasis added.) Mr. Baird, OCT'’s representative, acknowledged that
Kokosing had excluded Local 436 from its assignment of bargaining rights to-LB®OA
Indeed, OCTsubmits no factual evidence to the contrary. Inst@eil arguesonly that itwas

not involved in the creation of the application forn©QT’s Memo. In Opp., pages45.) Yet

OCT does not cite tany case law to suggest thitstlack of participation in the creation of the
application form somehow invalidates Kokosingslection and exclusion of spec unions

with regard to assignment @§ bargaining rights.Nor does OCT offer any law to sugp any
suggestion that Kokosing could not exclude Local 436 from its assignment of rights.

This Court findsthat there is n@enuinedispute a to anymaterial factthat Kokosing
excluded Local 436 from its assignment of collective bargaining righS@CALRD. Asa
result, Kokosing is not bound to Local 436 under the terms of the-2018 CBA, to which
OCA-LRD was a signatory on behalf of its members.

Similarly, dl the evidence before the Court shows that Kokosing opted out of the Local
436 Addendum. As discussesipra, Kokosing excluded Local 436 when it-assigned its

bargaining rights to OCARD. It selected “Teamsters (Excluding Local 436 Addendum)” on




the application form and it reiterated that exclusion numerous tink@s. whatever reason,
Kokosing did not and does not want to bargain with Local 436. Kokosing exercised its right to
revoke its assignment of bargaining rights to GFAD—an act that is not in dispute herand
it then exercised its right to selectively assign those rights back tolGRTA excludng Local
436. As a result, Kokosingid not agree to submit this dispute to arbitration, as it never agreed
to a contract with.ocal 436 under either the 2010-2013 CBAlw Local 436 AddendumOCT
provides no evidence to the contrary.

Last, this Court finds that the proper procedure for bringing forth a grievalated to
Local 436 is outlined in the Local 436 Addendum to the 28003 CBA. The Local 436
Addendum is a stardlone document in many ways: (1) it was negotiated separately from the
20102013 CBA; (2) it was offered by OGARD as a separate optidfrom the 20162013
CBA; (3) it contains a signature block different than that within the 2013 CBA,; (4) it sets
forth different terms-relevant only to Local 436-with regard to wages and rfits; seniority;
Saturday work; grievance, dispute, arbitration; welfare and pension funds; amad amid
renewal safety training; and (5) it requires its signatory parties to atterngsdlve grievances
“solely” through the procedure it sets forthitmn its separate grievance and arbitration
procedure. Although the Local 436 Addendum does incorporate terms from the-2018
CBA, it only incorporatesall otherterms and conditionsiiot already set forth (Complaint,
Exh. A, page 35, emphasis added.) There is no conflict in the terms set forth regarding

grievances related to Local 436: the terms of the Local 436 Addendum apply. OCT bineight t

¥ When OCALRD contacted its member base in the January 12, 2010 letter, it statedtigxplit a
member’s “LRD status” could be modified to assign bargaining rightsregard to the “Teamsters State
Agreement and the Teamsters’ Local 436 Cleveland Addend(iRotnick Depo., Exh. 5.) A member
contractor could “remain in or opt out of both, or opt to withdraw [its] bargaingids for only one or
the other.” [d.)
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action to compel arbitration under the terms of the 28018 CBA, which is not the proper
procedure.

Because there is rgenuine disputesato anymaterial fact that Kokosing never consented
to arbitration with regard to Local 436, this Court her€aRANTS Kokosing’s Motion for

Summary Judgment. OCT’s motiondenied asv OOT.

V. CONCLUSION

For the reasons discussed above, @wrt herebyGRANTS Defendat Kokosing
Construction Company Motion for Summary Judgment (Doc. # 16.) Plaintiff Ohio
Conference of Teamsters’ Motion for Summary Judgmedeised asMOOT. (Doc. # 17.)
The Clerk of Courts is hereby ordered to enter judgment in favor of Defendant Kokosing
Construction Company as to all claims, with prejudice.

IT I1SSO ORDERED.

/s/ Peter C. Economus
PETER C. ECONOMUS
UNITED STATESDISTRICT JUDGE
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