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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DOROTHEA REYNOLDS,
Case No. 2:11-cv-277

Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
ROBERT W. SMITH, et al, : Magistrate Judge King
Defendants.

OPINION & ORDER

Plaintiff Dorothea Reynolds, formerly ammate at the Ohio Reformatory for Women
("“ORW?"), brings the above-captioned actiorden 42 U.S.C. § 1983 alleging that defendant
Corrections Officer Robert W. Smith sexualgsaulted her, and that the remaining defendants
failed to protect her, in violation of heghts under the FourtEighth and Fourteenth
Amendments to the United States Constitution. This matter is before the Court on Defendants’
Objections, (Doc. 110), to the Magistrate Judge’s May 1, R&dort and Recommendation
(“R&R”) (Doc. 109). In the R&R, the Magisdte Judge recommendttht the Court deny
Defendants’ Motion seekinggrant of summary judgment based on the following defenses:
Plaintiff's failure to exhaust administrativernedies pursuant to the Prison Litigation Reform
Act (“PLRA"), 42 U.S.C. § 1997e, entitlemetat qualified immunityand the statute of
limitations. (Doc. 98). Upon independent revieythe Court, and for the reasons set forth
below, Defendants’ Objections are herédyERRULED and the CourACCEPTS and

AFFIRMS the Magistrate JudgeReport and Recommendation.
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l. BACKGROUND

A. Factual Background

The Magistrate Judge fully set forth tlaets of this case in the May 1, 2015 R&Fee
Reynolds v. SmitiNo. 2:11-CV-277, 2015 WL 1968867, at ¢3.D. Ohio May 1, 2015). Neither
party contested the Magistrate Judge’s summatliyeofacts, nor did they include a summary of
the facts in their respective bisgpending before the Court. Aadingly, this Court adopts large
portions of the Magistrate Judge’s facts, and pritivide additional facts relevant to disposition

of this matter.

1. ORW Reporting Procedures Concerning Sexual Misconduct, Contact and Assault

Multiple defendants testified in their depasits, and evidence in the form of written
policies supports, that there are multiple “mechanisms,” including both “formal and informal
reporting structures,” for the purposereporting sexual assaults as ORS¥ge, e.g., Deposition
of Ginine M. Trim Doc. 104, pp. 36—37Trim Deposition”) (testifying that she spoke to
inmates about “reporting mechanisms” for repgy sexual assaults), 4testifying that she
“certainly talked to them [inmates] abdotmal and informal reporting structures”).

The first source of reporting procedufessexual assaults comes from the Ohio
Department of Rehabilitation and Correct{¢® DRC”) “unauthorized relationship” policy,
which has the purpose of maimiag professional relationgbs between all department
employees, contractors and volunteersianthtes. ODRC Policy Number 31-SEM-07, ECF
101-2, p. 1 (“Unauthorized Relationships Policydhauthorized relationships include sexual
misconduct, sexual contact and sexual assBuét.Policy requires that inmates be advised

during orientation that unauthorized relationskaps prohibited and states that inmates will be



instructed both at orientation and iretinmate handbook of the procedure for reporting
unauthorized relationships. The policy stdtest inmates may report any knowledge or
suspicion of an unauthorizedagonship to any staff membeand requires that this reported
information be immediately communicated to af¢he following: the Inspector of Institutional
Services, the Investigataosr the Managing Officer.

The second source of information regardimg proper reporting policy in the case of a
sexual assault is the Inmate Handbook. Plaintifsdu® contest that she received a copy of the
inmate handbook in November 2008, and/liamy and August of 2009. The Handbook instructs
inmates immediately to report sexaakaults to a prison staff member:

INMATE ON INMATE SEXUAL ASSAULT (Department Policy 79-ISA-01)

* % k%

* If you are intimidated or are in fe#fra sexual assault from another inmate

immediately report this to a staff member more than one staff member if

necessary. You may also kitee investigator directlpr any other staff member

you feel comfortableeporting this to.

 If you are sexually assaulted, immedyateport it to a prisn staff member. Do

not clean yourself, brush your teeth, waslur clothes or dorgthing else that

could destroy evidence of the assaulte Booner you report tressault the better

the chances evidence can be obtathatlwill help prove the assault.
The Ohio Reformatory for Women Inmate Handb@uag. 98-5, p. 9 (“Inmate Handbook3ee
Raneri Depositioninspector of InstitutionaServices at the ORVIDoc. 103-1, p. 44 Raneri
Depositiori) (testifying that the same reporting ralapply regardless of whether the sexual
assault is inmate-on-inmate or staff-on-inmat&). reported sexual assaults will be reported to
the Ohio State Highway Patrol. Each case al8b be administratively investigatethimate
Handbook p. 10.See also Deposition of Warden Sheri Dufigge. 105-1, pp. 52-53 (agreeing

that the only way the Ohio State HighwayrBhbecomes involved in sexual assault

investigations is if the prison contacts the Patf@uffey Deposition”. ORW’s policy is that as



soon as a matter becomes a criminal matter widdme a criminal matter, ORW’s administrative
rules, regulations, policies apdocedures cease and the Oftate Highway Patrol takes over
the matterDeposition of Cynthia Bartlettnvestigator for ORW, 101-1, pp. 45—4B4rtlett
Deposition”). Relatedly, the Inmate Handbook advises thptmates who feel they are victims
of inappropriate supervision shall utilize then@te grievance procedure in accordance with
Administrative Regulation 51209-31rimate Handboagkp. 10.

While according to the Handbook the inmategsnce procedure contains three steps—
including filing an informal complaint resolutipnotification of grievance, and appeal of the
inspector’s disposition of the igvance—it also identifies sittians where behavior should be
reported directly to aff or a supervisoid. at 10, 12. For example, “[i]n the event an inmate
feels the staff persons [sic] inappriate behavior is illegal anay jeopardize their safety, this
should be reported immediatelyytour unit staff or supervisorld. at 10. In addition, “[sJome
complaints need quick action, such as if yowenghysically harmed, or have experienced an
unreported sexual assault or use of forte.at 12.See also Duffey Depositiopp. 23—-25
(explaining that an informal comptd, the first step in the gnence procedure may be verbal);
Raneri Depositionp. 39 (confirming that eeport of sexual assaults®@mething that requires
immediate attention). Under these circumstanioesates are instructed to “let a supervisor
know and then tell the Inspexct If you experience inappropteésupervisioror retaliation,
contact the Inspector directly” who may then aduihe inmate “to file a grievance instead of
starting with an Informal Complaint Resolutioiiimate Handboalkp. 12. Raneri has never
received a notification of gnence regarding a sexual assamd Duffey does not recall an
inmate using the grievance procedure to complain about sexual miscdtatueti. Deposition,

p. 38;Duffey Depositionpp. 50, 56.



The third source of information regarditigg proper procedure for reporting a sexual
assault is the sexual awareness pampidetPlaintiff received at orientatioBexual Assault
Pamphlet Doc. 103-2. This pamphlet advises inmaites “[i]f you have been attacked or
witness an attack, but are unwilling to report itrtstitutional staff,” the inmate may call and
leave a message for central office staff who check the messagesddailg. Raneri also
specifically advises inmates during ariation how to report sexual assault:

If you are being intimidated or in feaf a sexual assault from another inmate,

immediately report this to a staff memtmermore than one staff member if

necessary. You may also kitee inspector directly aany other staff member you

feel comfortable reporting this to. Yonay also utilize the inmate grievance
procedure.

Ohio Department of Rehabilitation and CorrectiFemale Inmate Sexual Assault Orientation,
Doc. 103-2See also Raneri Depositiopp. 39—-41 (testifying that shgoes over these various
reporting options with inntas during orientation).

Finally, at orientation inmates are adviseat tifhey may report sexual assaults by calling
a hotline, which may be called directly from any inmate phone at noleoatDeposition Doc.
104, pp. 42, 111. The hotline was listed on notmested in all ORW housing units. Doc.101-2
(copy of poster, which provides the hotline number and states, in part, “Sexual Assault Is An Act
of Violence ... Reporting Sexual Assals A Step On The Road To Recovery ...” and that the
hotline “[m]ay be called direct&m any inmate phone at no cost”).

2. Facts Pertaining to Plaintiff’'s Relationship with Smith and Reporting the Alleged
Sexual Assaults

Plaintiff was incarcerated at the ORY@m November 7, 2008 until May 1, 2009. During
this incarceration, she was house@ unit known as “Shirley 1,” which is where Smith worked.
On approximately February 25, 2009, Plaintiff's eedls searched and a fatfrom Plaintiff to

Smith was found (“the letter”). On March 2, 2009, illPlaintiff was in sgregation as a result



of the letter, defendant Cynthia iatt, an investigator for ORVépoke with Plaintiff. Plaintiff
told Bartlett that Smith had kissder and had touched her buttocks. Bartlett told Plaintiff that
she was Smith’s “type” “and that they had begmty to catch him for doing things like this for
years.?

Bartlett instructed Plaintiff to report difdcto her any additioal incidents involving
Smith. She also gave Plaintiff a phone numbertalttlher to check in on a weekly basis. When
Plaintiff was released from segregation, slas returned to Shirley 1, which Smith still
monitored.

According to Plaintiff's affidavit, from Apl 15 to April 27, 2009 Smith forced Plaintiff
to perform oral sex on him on three occasionswAlsbe explained, Plaintiff testifies that she
repeatedly reported these assaults to investgatdiile Defendants contd that it was not until
April 30, 2009 that ORW investigattearned of the sexual assaults.

Plaintiff states that on April 15, 2009, after shurned to her unit, Smith told her that he
knew she was working with investigators. He altigehreatened to tell the other women in the
unit that she was incarcerated because oihangich, according to Smith, the other prisoners
would not like. Smith’s threat frightened Plaihbecause she understood it to mean that she
would be subject to harassment and physical tieom other prisoners if Smith revealed that
Plaintiff was an arsonist. Dirdgtafter this exchange, Smith took Plaintiff to a bathroom and
forced her to perform oral sex on him. AccordiadPlaintiff, after this first sexual assault,

investigators called upon her to meet with them again, at which time she told them that Smith

! The Magistrate Judge includether fact section that PHiff underwent a certified voice
stress test after speaking with Bartlett, whinticated she had been trfuil regarding the fact
that Smith had touched and kissed her. The Defdadbject to the incogvation of these facts
as hearsay. This Court finds that disposittbthe summary judgment motion does not depend
on this evidence, and so declines both to inchudsh facts and aldo address Defendants’
argument.



had forced her to perform oral sex on him, and had threatened her because he knew she was
speaking with investigators. During this meeting, investigators gave Plaintiff the hotline number
for reporting sexual assaults argsared her that the reports woglal directly to them. They also
told her that calling the hotline was both the proper procedure to follow for reporting sexual
assaults, as well as the safest procedure. Plauas returned to Shirley 1 and a few days later
Smith forced her to perform oral sex on hinaiag After the second seabassault, Plaintiff

called the hotline number. Investigators came to mabtPlaintiff. They told her that calling

the sexual assault hotline was the proper waygortesuch assaults, but this time they told her

to try to get evidence of any future sexuaaast by spitting Smith’s semen into a towel.
Approximately one week after being returnedtorley 1, Smith threatened Plaintiff again about
talking to investigators, andrced her to perform oral sex &im for a third time. Plaintiff
understood Smith’s threats to mahat if she continued to spetikinvestigators, she would be
subject to further sexual assaudtsd potential physical harm. t&f this third assault, she once
again called the hotline.

Plaintiff argues that investigats never told her to put ay her reportig into writing,
or to follow a reporting procedure other tharinglthe hotline. She funer contends that she
feared that Smith would retaliadgainst her further ghe put the sexuassaults in writing.

On April 30, 2009, Plaintiff was placed in segation on unrelated disciplinary charges
of embezzlement of money, using the telephonaait in furtherance of criminal activity, and
giving false information to staff. While she sven segregation, defendant Corrections Officer
Calhoun, a friend of Smith’s, allegedly threate Pdaintiff “to keep [herjmouth shut about what

Smith was doing.” Plaintiff alleges thatesfeared retaliation bmith and Calhoun.



On May 1, 2009, while in segregation, Pldinteported the sexual assaults to Sergeant
Althouse, who then contacted the Ohio Statghidiay Patrol. It was on this date that the
Defendants contend Plaintiff first notifiedyone of the sexual assaults. The Ohio State
Highway Patrol had not previously been contacted regardingti#laiallegations about Smith.
Trim Depositionpp. 103-06. The Ohio State HighwaytBhassigned Sergeant Brimah to
investigate plaintiff's allegation&artlett Depositionp. 45;Brimah Depositionp. 8. As a result
of the investigation, the Ohistate Highway Patrol trarested Plaintiff out of ORW. at { 36;

Bartlett Depositionpp. 47-48.

B. Procedural Background

On March 31, 2011, Plaintiff filed this 8 1983 action naming ten (10) individual
defendantsComplaint Doc 1. This Court previously dismiskBlaintiff's state court claims and
her claims against Defendants in their official capaci@eder, Doc. 34. Defendants moved for
summary judgment on Plaintiff's remaining ohes, asserting the following defenses: Plaintiff
failed to exhaust administrative remedies panduo PLRA, a mandatory precondition to any
prisoner’s suit; since Plaintiff failed to exhaust her administrative remedies, Defendants were
entitled to qualified immunity because Plaintffuld not establish a constitutional violation had
occurred; and, Plaintiff failed to file her comipliawithin the two-year statute of limitations
period for § 1983 claims. (Doc. 98).

On May 1, 2015, the Magistrate Judge &ban R&R denying Oendants’ motion for
summary judgment. (Doc. 109). As to the setftlimitations, the Magistrate Judge found the
Plaintiff's claims arose out of Smith’s alletyeexual assaults beging April 15, 2009, and so
Plaintiff's complaint, filed on March 31, 2009, fell withthe two-year statute of limitations for §

1983 claims. Further, the Magistrate Judgeiel® summary judgment as to Defendants’
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exhaustion defense, finding genuine issues aéna fact regarding whether the three-step
inmate grievance procedure wasdaable” to Plaintiff. Finallythe Magistrate Judge denied a
grant of qualified immunity, athe Defendants’ argument rested merely on the assertion that
since Plaintiff had not exhausted her admratste remedies, Defendants were entitled to
summary judgment.

On May 29, 2015, the Defendants filed objectitmthe Magistrate Judge’s R&R. (Doc.
111). This matter has been briefed and is ripe for review.

Il STANDARDS

When objections to a magistrate judge&port and recommentian are received on a
dispositive matter, the assigned district judgeiStrdetermine de novo any part of the magistrate
judge’s disposition that has been propeatbected to.” Fed. R. Civ. P. 72(b)(3ge als®8
U.S.C. 8§ 636(b)(1)(C). After review, the distrjudge “may accept, reject, or modify the
recommended disposition; receiugther evidence; areturn the matter to the magistrate judge
with instructions.”ld.; see als®?8 U.S.C. 8 636(b)(1). Only objections that apecific are
entitled to ade novareview.Mira v. Marshall,806 F.2d 636, 637 (6th Cir. 1986) (noting that
“[t]he parties have the duty fainpoint these portions of the liatrate Judge's report that the
district court must speciallyonisider”). Indeed, “[a] general ztion to the entirety of the
Magistrate Judge’s repdnas the same effect agwd a failure to object.Howard v. Sec'y of
Health and Human Sery€32 F.2d 505, 509 (6th Cir. 1991). Objections that dispute the
correctness of the Magistratedfje’s recommendation, but fail to specify the findings that the
objector believes are in error, are “too summary in natifiélér v. Currie, 50 F.3d 373, 380

(6th Cir. 1995).



Federal Rule of Civil Procedure 56 provides, in relevant part, that summary judgment is
appropriate “if the pleadings, pesitions, answers to interrogaes, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
the moving party is entitled to judgment as a maitéaw.” A fact is deerad material only if it
“might affect the outcome of the lawis under the governing substantive laWjiley v. United
States 20 F.3d 222, 224 (6th Cir. 1994) (citiAgderson v. Liberty Lobby, Inet77 U.S. 242,
247-48, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)). The necessary inquiry for this Court is
“whether ‘the evidence presents a sufficielsagreement to require submission to a jury or
whether it is so one-sided that onetpanust prevail as a matter of lawPatton v. Bearder
F.3d 343, 346 (6th Cir. 1993) (quotiAgderson v. Liberty Lobby, Inet77 U.S. 242, 251-52,

106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)). In evahgasuch a motion, the evidence must be
viewed in the light most favorable to the nonmoving pastyited States S.E.C. v. Sierra
Brokerage Servs., Inc712 F.3d 321, 327 (6th Cir. 2013).

1. ANALYSIS

Defendants object to the Magestie Judge’s rejection ofldhree of its arguments for
summary judgment. The Court will consider Defemdaobjections to the Magistrate Judge’s
decision in turn.

A. Non-Exhaustion

Defendants contend that the Magistrate Jugdtged in finding thathe Plaintiff did not
have to show she exhausted Ohio’s three-steprastrative grievance poess before filing this
§ 1983 action.

The Prison Litigation Reform Act (“PLRA, 110 Stat. 1321-71, 42 U.S.C. § 1997¢(a),

prevents a prisoner from filing suit “with respéa prison conditions undeection 1983 ... by a
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prisoner confined in any jail, prison, or otle@rrectional facility until such administrative
remedies as are available ashausted.” 42 U.S.C. § 1997e(a). To satisfy this exhaustion
requirement, an inmate plaintiff must “compléte administrative review process in accordance
with the applicablgrocedural rules[.]JWoodford v. Nga548 U.S. 81, 88, 126 S.Ct. 2378, 165
L.Ed.2d 368 (2006). Non-exhaustion of a prisonadministrative remedies is an affirmative
defense under the PLRA, with the burden of proof falling on the deferdderas v. Bockb49

U.S. 199, 216, 127 S.Ct. 910, 166 L.Ed.2d 798 (209dpier v. Laurel Cnty., Ky636 F.3d

218, 224-25 (6th Cir. 2011).

First, Defendants contend that Plaintiff’'s olgiwere subject to Ohio’s three-step inmate
grievance procedure that consists(1) the filing of an informal complaint, (2) the filing of a
notification of grievance, and (3) the filing of an appafahe disposition of grievance. O.A.C. §
5120-9-31(J). The procedure is intended to “addresatencomplaints related to any aspect of
institutional life that directly and personal§fects the grievant,” including “complaints
regarding policies, procedures, conditions of confinement, or the actions of institutional staff.”
0O.A.C. 8§ 5120-9-31(A). Certain matteare not subject to therde-step grievance process,
however, including “complaints unrédal to institutional life, such as legislative actions, policies
and decisions of the adult paralethority, judicial proceedirsgand sentencing or complaints
whose subject matter is exclusively within thegdiction of the courts or other agencies.”
O.A.C. § 5120-9-31(B).

It is undisputed that the Maggrate Judge found that Plaffhfailed to initiate, let alone
exhaust, the administrative grance process prescribed un@drio Administrative Code 5120-

9-31. Defendants argue that the fact thatlegedly unconstitutional condition of confinement
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happens to be a sexual assault is not relégeahe determination of whether the Plaintiff
exhausted was required to exhaust her mandatory administrative remedies.

Defendants’ argument ignores that the MagtstJudge “declin[edlynder the particular
facts of this case, to determeimhether plaintiff's claims [wei subject to the usual inmate
grievance procedure established by O.A.C. § 5120-9-Ryholds v. SmitiNo. 2:11-CV-277,
2015 WL 1968867, at *9 (S.D. Ohio May 1, 2015hu§, the Magistrate Judge did not resolve
the parties’ dispute over whi¢administrative remedieas are available” in Ohio prisons when
it comes to accusations of sexual ass&dilfThe Magistrate Judg#d note, however, though
merely as dicta, that “[the information praed to plaintiff upon headmission to ORW created,
at the very least, ambiguity as to the prapethod of reporting complaints of sexual misconduct
or assaultSee, e.g., Raneri Depositiqup. 39—41.1d.

The Magistrate Judge concluljenstead, that “[eJven assuming that sexual assaults fall
within the scope of the grievance procedure established by O.A.C. § 5120-9-31, the Court
concludes that the record mfls a genuine issue wiaterial fact rgarding plaintiff’'s
compliance with those procedures or defendants’ waiver of heatibhigo pursue those
procedures.1d. at *10. Specifically, taking the facts in thght most favorabléo the Plaintiff,
the Magistrate Judge found thahgee issues of material faexisted regarding whether prison
officials made the three-stepi@rance process “unavailable” Rbaintiff in two ways: (1) by
repeatedly assuring her that the best and safsto report sexual ssults was through the
sexual assault reporting number, which allegedly was routed ditedtlyestigators, and (2) by
Smith’s threats and sexual assauand Calhoun’s threats, whialhegedly made her afraid to

put her grievances in writing. The Magistrdtelge did not err ithese determinations.
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While there are few exceptions to the stride that a prisoner must fully comply with
the prison’s administrative grievance process bdfareging suit, the Sixt Circuit has “excused
a prisoner’s lack of complete compliance whenithproper actions of prison officials render the
administrative remedies functionally unavailabldilmmelreich v. Fed. Bureau of Prisqr&6
F.3d 576, 577-78 (6th Cir. 2014petition for cert. filed (U.S. July 23, 2015) (No. 15-109)

(citing Brock v. Kenton Cnty93 Fed.Appx. 793, 798 (6th Cir.2004) (collecting cases)); 42
U.S.C. § 1997e(a). The facts oidltase are similar to thosediimmelreich where the prisoner
plaintiff alleged that a prison staff member tolchithat if he proceeded with his grievances, the
staff member would have him transferred to aiteatiary where he would be more likely to get
beaten up. ThelimmelreichCourt found that unlike iBoyd v. Corrections Corp. of America
380 F.3d 989, 997 (6th Cir.2004), the plaintiff'aiohs of intimidation were “specificld. at

578. It concluded that on summary judgment, the Court had to assume that a “reasonable jury
could conclude that [the defendant’s] actiond atatements would deter a person of ordinary
firmness from continuing with the grievance proceks.’Accordingly, the Court concluded the
plaintiff demonstrated that a gana issue of material fact exésl as to whether the defendant
improperly prevented him from exhsting his administrative remedidd.

In line with Himmelreich this Court agrees with the Magjiate Judge that even assuming
0O.A.C. § 5120-9-31 applied, genuine issues of natact exist conerning whether certain
Defendants took specific, improper actions which thwarted Plaintiff's use of the grievance
procedure, thus rendering it functionally unidedale to Plaintiff. Accordingly, summary
judgment is improper. First, taking the factghe light most favorable to the Plaintiff, she
reported the sexual assaults to the invesirgain multiple occasions, and each time the

investigators allegedly steered Plaintiff aweym reporting in any maner but through the
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sexual assault hotline; importantthey invoked Plaintiff's persohaafety as a primary reason

for reporting via the hotline. Second, Plaintiteges that Smith threatened her in two ways:

first, by threatening to tell other inmates stees an arsonist, whidie said would invite

mistreatment from other inmates; and second by repeatedly sexually assaulting her, acts she
believed were a direct result of her speaking with investigators. She contends that she feared that
if she had put her grievances in writing, tepercussions would have been worse. Finally,

Plaintiff alleges that Calhouhreatened her as well.

Defendants place absolute weight on the fact that Smith’s allegedttiaehae would tell
other inmates that Plaintiff v8aan arsonist constitutes natgimore than “a nonspecific
allegation of fear.’Seg e.g.,Boyd v. Corrections Corp. of America80 F.3d 989, 997 (6th Cir.
2004) (finding that “non-specific allegationsfefir and subjective feelings” will not excuse a
failure to exhaust administrative remedidd)is objection is not well taken. First, Smith’s
alleged threat to tell inmates that Plaintiff veasarsonist was not tlualy act thatallegedly
thwarted her from filing a written grievandastead, she alleges Smith’s repeated sexual
assaults, Calhoun’s threat, and itmeestigators’ diretions to report sexuassaults through the
hotline for her safety also thwarted her. Additionally, unlikBaydand like inHimmelreich
such a threat both was specific and also was communicated by a prison official, a person an
inmate would be expected to believe regardingtwhight constitute a threat to her safety while
in prison. Thus, it is for the jury to decide wihet such a threat, in otination with all other
facts, would “deter a person of ordinary firrsedrom continuing with the grievance process.”
Himmelreich 766 F. 3d. at 578.

In sum, whether a jury ultimately finds Ri&ff's accusations credible is not for this

Court to decide. Summary judgment is impropecduse genuine issues of material fact exist
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regarding whether prison staff thwarted Pldfistiuse of the grievance process, rendering it
unavailable.

This holding does not contratliDefendants’ repetitive assertion that a facility’s alleged
failure to explain the grievae policy does not excuse amiate’s failure to exhaussee, e.g.,
Napier v. Laurel County636 F.3d 218, 221-22 n. 2 (6th Cir. 2011) (“A plaintiff's failure to
exhaust cannot be excused by his ignoranceedfath or the grievance policy.”). Neither does
this Court’s determination undeme the proposition that whether a process is “available” under
the PLRA frequently turns on whether a grievapemedure was available on its face even if the
prisoner subjectively believes the procedure would be futilel. at 224. Rather, as explained
supra the Court declines to find a failuregshaust not becauseaktitiff did not have
knowledge of the three-step procedure, but beeaaccording to Plaintiff, multiple defendants
took affirmative, improper actionshich thwarted her use of ttieree-step procedure, assuming
it applied.

Finally, this Court rejects Defendantsgament that whether or not an inmate has
exhausted her administrative remedies under the PERAjuestion of law for the District Court
to decide, and thus that reserving any fact guestor the jury regarding proper exhaustion is
not permissible. Defendants rely on a single Miahiglistrict court castat relies on holdings
from other circuitsSeewashington v. Johnspho. 04-10352, 2011 WL 5375189, at *3 (E.D.
Mich. Nov. 4, 2011) (collecting cases from othaigdictions). The Sixth Circuit, in contrast,
has held that in the context of ruling on aRA.non-exhaustion defensgsjummary judgment
is appropriate only if defendargstablish the absence of a ‘garadispute as to any material
fact’ regarding non-exhaustiorRisher v. Lappin639 F.3d 236, 239-40 (6th Cir. 2011) (citing

Fed. R. Civ. P. 56(a)see alsdHimmelreich 766 F.3d at 577-78 (demg summary judgment on
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a non-exhaustion defense because the plaintiff demaded a genuine isswé material fact for

the jury as to whether the defendant prevetite plaintiff from exhausting his remedies).

B. Qualified Immunity

This Court agrees with the Magistrate Jutlge to the extent Defendants argue that
Plaintiff has failed to exhaust her administratendates, and thus that she cannot defeat
Defendants’ entitlement to qualified immunityet@ourt’s conclusion thatenuine issues of
material fact exist regardirgxhaustion precludes a grantopfalified immunity. Defendants
made no other substantive arguments pertainiogiaified immunity to tke Magistrate Judge or
to this Court, although they were directedstdomit a motion for summary judgment on both the
exhaustion issue and qualified immunity.

C. Statute of Limitations

Defendants reiterate their argument maddéoMagistrate Judgeat the statute of
limitations began to accrue on February 25, 2008 date that prison officials searched
Plaintiff's cell and discovered within it a lettgom Plaintiff to Smith. In the alternative, they
contend that since Plaintiff alleged in her céennt that the prison was on notice about Smith’s
inappropriate behavior on March 2, 2009, the &aamtiff told prison officials that Smith kissed
her and touched her buttocks, it stands to rettsirshe had knowledge at that time of Smith’s
inappropriate conduct. Defendants’ argument misicoes Plaintiff's claims as well as relevant
law.

Plaintiff signed the complaint on March 31, 20&a& any events alleged to have arisen
before March 31, 2009 generally would be considered untirBetyvning v. Pendletqr869
F.2d 989, 990 (6th Cir. 1989) (two-year limitatsoperiod for actions arising in Ohio and

brought under 42 U.S.C. § 1983). Generally, thtéitions period starts to run “when the
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plaintiff knows or has reason to know of th@ury which is the basis of his actionBell v. Ohio
State Univ, 351 F.3d 240, 247 (6th Cir. 2003) (quotkghnle Bros., Inc. v. County of Geatga
103 F.3d 516, 520 (6th Cir. 1997)).

The Magistrate concluded coctly that Plaintiff does not gue that claims arising prior
to March 31, 2009 are timely. Instead, Plaintiff agtreat she first suffered the harm for which
she seeks redress on April 15, 2009, when Defdaddlegedly failed to protect her from
Smith’s sexual assaults. Plaintiff is entitledseek redress for each discrete constitutional
violation allegedly committed against her. Thalated, prior violations may have occurred for
which she does not seek timely redress has no effect on the timeliness of the claims pending
before this Court. Thus, because this action files within two years of April 15, 2009, the first
allegedly unconstitutional act for which Plaintiff seeks redress, Plaintiff's § 1983 claims are

timely.

V. CONCLUSION
For the reasons set forth above, Defendanigations to the Magisite Judge’s Report
and Recommendation a@®/ERRULED . The Court herebhCCEPTS and AFFIRMS the
Magistrate Judge’s Repahd Recommendation denying Ded@ants’ Motion for Summary
Judgment. (Doc. 109).

IT IS SO ORDERED.
s/ Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: September 8, 2015
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