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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DOROTHEA REYNOLDS,
Case No. 2:11-cv-277
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
M agistrate Judge Jolson
ROBERT W. SMITH, etal.,

Defendants.

OPINION AND ORDER

Plaintiff Dorothea Reynolds, formerly ammate at the Ohio Reformatory for Woman
("“ORW"), brings the above-captioned actiorden 42 U.S.C. § 1983 alleging that defendant
Corrections Officer Robert W. Smith sexualgsaulted her, and that the remaining defendants
failed to protect her, in violation of her rightader the Fourth, Eighth driFourteenth Amendments
to the United States Constitution. This maigdsefore the Court on Defendants’ motion for
summary judgment (Doc. 230) contending thatdtae no genuine issuesmaterial fact and
seeking dismissal of this action on three grain@) Ms. Reynolds failed to exhaust her
administrative remedies against all DefendantsM&)Reynolds’ failure t@rotect claims are time
barred under the two-year statute of limitationsaictions under 42 U.S.C. § 1983 as to Defendants
Cynthia Bartlett, Kenneth Calhoun, Warden $Beiffey, Dean McCombs, Luke Meeker, William
Owens, Jennifer Roach, and Linda®d; and (3) all Defendants aretidad to qualified immunity
on Ms. Reynolds’ failure to protect claim. MReynolds has responded and the motion has been
fully briefed. For the reasons set forth below Defendants’ motiGRIBENTED in part and

DENIED in part.
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l. BACKGROUND
A. Factual Background
1. Préiminary Matters

The Court’s record is replete thilengthy recitations of tha€tual background of this case.
To say that this case is extremely fact intensioeld be gross understatement. Given the nature
of the claims, the ten named defendants, aeadrttmerous depositioasid other evidentiary
materials garnered over the spear span of this case, sortiogt the relevant facts has been
extremely time intensive. The Court has not ba&ided by the parties’ briefing and lackadaisical
citation to the record. Some of the citation eBddirly can be characteed as akin to stating
“here’s a fact based on evidence we once filed thighCourt.” Notably, hoewer, this turned out
not to be the case with respecttatain evidentiary materials,gnpting Court intervention. With
respect to certain other materials, however,dpgaears to still be thesa The presentation of
evidentiary material in this case dairly be characterized as haphazard.

The Court will not repat facts directed specifically the issue of exhaustion. Rather, the
Court incorporates by reference the faclatieg to that issue as set forth in fReport and
Recommendatioissued May 1, 2015 (Doc. 109), and deted and expanded by the Court in its
Opinion and Ordeissued September 8, 2015 (Doc. 114). For purposes of the more substantive
issues raised by the current motion for summadginent, the Court providdéise following facts,
to the best of its ability, gen the manner of presentation.

2. FactsRelevant to the Remaining | ssues Raised

There is no dispute that Ms. Reynolds wasarcerated at the ORW from November 7, 2008

until May 1, 2009. During this time, aside from time spent in segregation, she resided in the unit

known as “Shirley 1.” Mr. Smith wéed third-shiftin this unit.



The remaining facts relevant here, construmethe light most favorable to Ms. Reynolds,
are more easily explained by the following timeline.

February 20, 2009. Sgt. Linda Wood sent an email to Ms. Duffey, Ms. Roach, and Ms.
Bartlett at 9:07 a.m. Reply, Doc. 248-Bhat email stateth its entirety:

| received a complaint from [Inmate tjat Officer Smith and Officer Owens of
Shirley 1 (third shift) has an inmate oexery night and alle her at and behind
the desk. [lnmate 1] states Offic&mith touched her and other inmates
inappropriately while in admission and whiteShirley one. Inmate state Officer
Smith has the inmate take trash out ghhiand they do not come in right away.
[Inmate 1] states there are a lot of otimenates in Shirley 1 who has claimed that
Officer Smith has touched them and offer cigarettes. | did do a log entry on
this date to not allow any Inmates outtbird shift without Catains permission.

Upon receipt of this email, Warden Duffessggned Cindy Bartlett to be the investigating
officer. Declaration of Cynthia Bartlett, Doc. 2309 9 (“Bartlett Dec.”). Ms. Roach was also an
investigator and worked with Ms. BartletReposition of Jennifer Roach, Doc. 251-1, p. 28
(“Roach Depo.”). Ms. Bartlett prepared @RW Investigation Report . Doc. 101-2 (“ORW
Report”). That documentaks, in relevant part:

We interviewed [Inmate 1] on 2/20/@®d she wrote a statement (exhibit B).

1. | asked her what happened with Offic&mith? She replied he touched by
(sic) breast and stomactstanight 2/19/09. This happed and | was in bed in
Shirley 1. | turnedver and he rubbdtie back of his hand on my breast. She
also stated that when she was going to breakfast that morning Mr. Smith was
smoking and he tried to pass his cigareatff to her. He also made the
statement about how good my breastked and he wanted to take one of
them out and suck on it.

2. Has this ever happened before? Siptigd yes, when | was in Hale. Mr.
Smith woke me up by rubbing my stomaahd asked me if | wanted to have
blood work done, | replied no and he walked away. The next night | was
going to the bathroom and he statbdt | have nice breast and rubbed my
breast with the back of his hand. Hé&es me what | was here for-then said |
was a very nice looking young lady.

3. | asked her if she would take a CVSAdonfirm that she was being truthful?
She said she would think about it, and then 3 days later refused.



ORW Report, p.1.

February 25, 2009. Ms. Reynolds was “brought up” to be drug testied. Ms. Reynolds
was placed in Arn 4, the segregation umeposition of Dorothea Reynolds, p. 43 (“Reynolds
Depo.”). An officer searched her propertyddound a letter. Reynolds Depo., p. 30, ORW Report,
p. 1. That letter states in its entirety:

I’'m just sitting here looking at youl can’t get my mind off of you. I'm

gone miss you for these two days that ywa going to be off. The cigarettes

should last until you get back. Think abaa¢ while your off. Take a drink for

me too (smile). Well, 'm about to lay down and try to go to sleep. See you in

two days. Oh, yeah, you said you can’t wait to put your mouth on me! Well |

can't wait to put my rauth on you. My tongue ring is not for decoration
purposes. | know how to use it very welNou will see. But bfore | get all hot

and bothered, I'm gone end this. Until next time ...

Reply, Exhibit 2, Doc. 248-2.

March 2, 2009. Ms. Bartlett and Ms. Roach imgewed Ms. Reynold& question her
about the letter found on February 25. Regladdepo., p. 44; ORW Report, p.2; Deposition of
Cynthia Bartlett, Doc. 101-1 40 (“Bartlett Depo.”); Roacbepo. p.37. Ms. Reynolds confirmed
that this letter was intended for Mr. SmitReynolds Depo, p. 30; ORW Report, p. 2.

Their summary of this interview states:

We then questioned inmate Reynolds 736ii13-2-09, because of the letter that

was found in her property (exhibit D). &letter basically says | am looking at

you; I’'m going to miss you on your days off.he cigarettest®uld last me until

you get back. See you in two days.

The questions we asked were:

1. Who was the letter wrote to? Officer Smith &hsiift.

2. Did he ever touch you? Yes on the butt.

3. When did the touching happen? WheedWer is in the bathroom or we are
taking out the trash.



4. Did CO Smith ever bring you tobacco? syel days in a row. A bagful of
menthol tobacco.

5. Have you ever kissed CO Smith? Yes& took the trash out and we kissed
behind the stairs for about a minute.

6. Did you ever give him your information¥es, he has all my information.

7. Do you have all his information? Hessgpposed to give it to me, but | do not
have it yet.

8. Have you written him any letter or note¥es about 10-15. | put them under
a clip board and slide it to him.

9. Has he written you any notes? Yesw#s written on purple paper, but | got
rid of it.

ORW Report at p. 2.

Following this interview, Ms. Reynolds was released back to Shirl®e¥nolds Depop.
46. Ms. Reynolds “was specifically told by Bett to report any more incidents with Smith
directly to her.” Affidavit of Dorothea ReynolgBoc. 106-1, at { 7 (“Reynolds Aff.”). Ms.
Bartlett and Ms. Roach gave her a phone numbealtdthe institution’s snitch line), asked her to
report anything of substance to them and requéeltdédhe check in witthem weekly. Bartlett
Depo. at pp. 42, 43. Kissing between a prisoneraaguaard is an unauthorized relationshigh. at
40.

March 19. Ms. Reynolds underwent a Cadd Voice Stress Analysis (CVSA)
administered by Dean McCombs relating to thegaitions of sexual misconduct made against Mr.
Smith. Rebuttal Expert Report of Palide@maker, Doc. 248-6 (“Shoemaker Report”).

April 2,2009. The investigators received the SX results from Mr. McCombs. ORW
Report, p. 2. According to the ORW Repding results of that test were as follows:

[Mr. McCombs] asked 11 questions, but oBlwere relevant tthe case, they were:

1. Has CO Smith accepted personal notes from you? Yes.



2. Did CO Smith give you tobacco? Yes.
3. Has CO Smith ever kissed you? Yes.
Mr. McCombs stated that the resultstioé test showed no deception. He had a

second opinion conducted by Detecti®eott Leland who had the same
conclusion.

April 15, 2009. Mr. Smith allegedly sexually asdead Ms. Reynolds for the first time in
the staff bathroom by forcing her to perfoomal sex on him. Reynolds Depo,. p. 75. Officer
Meeker had been sitting at thesdevhen Ms. Reynolds walked.upd. Mr. Smith signaled Ms.
Reynolds to meet him in the bathroom by a head hadat 74.

April 21, 2009. Mr. Smith allegedly sexually asdtad Ms. Reynolds for a second time in
the same manner as befotd. at 84.

April 27,2009. Mr. Smith allegedly sexually assault®ls. Reynolds for a third time in the
same manner as beforkl. at 90.

April 30, 2009. Ms. Reynolds was housed in Arn 4emhMr. Calhoun threatened her and
told her to keep her mouth shut about what Smith was doing tdcheat 103; Reynolds Aff. § 30.

May 1, 2009. Ms. Reynolds reported the allegaekual assaults to Sgt. Althadsl. at |
33. Sgt. Althaus alerted tl@hio State Highway Patrold. at 34. He also contacted Ms. Bartlett
and Ms. Roach and told them to speak with Risynolds. ORW Repon, 2. Ms. Bartlett and
Ms. Roach interviewed Ms. Reynolds and she tatartithat she had had oral sex with Mr. Smith
on April 15, 21, and 27.1d.

May 5, 2009. Ms. Reynolds took a polygraph test afothie alleged sexual assaults and her
answers were found not to be deceptive. OR&ort, p. 3. Ms. Reynolds was moved to pre-

release.



May 14, 2009. The investigators interviewed Mr. SmitORW Report, p. 3. Mr. Smith
denied all allegations relating to an ppaopriate relationship with Ms. Reynoldil. at 4.

Junel, 2009. The investigation was closed and the report was submitted to Ms. [Gtim.
Declaration of Cynthia B#ett, Bartlett Dec. at { 31. Ms. it became the temporary warden at
ORW as of June, 2009d. at 17.

June 2, 2009. Warden Trim’s signature appears oe kst page of thevestigation report
with the handwritten date of 6/2/09 and thetenent “Concur go to Pre-D.” ORW Report; Trim
Depo. p. 30.

B. Procedural Background

Ms. Reynolds filed this 81983 action agsti all Defendants on March 31, 201Gomplaint
Doc. 1. The current motion is not the first dispositive motion or even summary judgment motion
filed by Defendants over the six plysars this case has been peqgdiln response to their motion
to dismiss filed June 7, 2011, the Court dismiddedReynolds’ state court claims and her claims
against them in their official capacitie®rder, Doc. 34. The Court, both inReport and
RecommendatiofDoc. 109) and th®pinion and Ordemadopting and affirming th&eport and
RecommendatiofDoc. 114), denied Defendants’ prews motion for summgrjudgment seeking
the dismissal of Ms. Reynolds’ claims on grounds either identical or similar to those asserted here.
More specifically, the&Court denied the Defendants’ preus motion to the extent it sought
summary judgment on statutelwhitations grounds. The Coudund that Ms. Reynolds’ claims
arose out of Smith’s allegedxaal assaults beginning April 15, 20@hd so her complaint, filed
on March 31, 2009, fell within the twyear statute of limitations fg1983 claims. Further, the
Court denied summary judgment as to Defendamisaustion defense, finding genuine issues of

material fact regarding whether the three-stepate grievance proceduwas “available” to Ms.



Reynolds. Finally, the Court denied a grant oflifjed immunity to the etent Defendants asserted
that they were entitled to qualified immunligcause Ms. Reynoltlsid not exhausted her
administrative remedies. The decision asxbaustion was reaffirmed in the Cou@pinion and
Orderdenying Defendants’ motion for reconsideratiand, in the alternative motion to certify for
interlocutory review (Doc. 218).

Defendants filed their current motion for summary judgment on January 30, 2017. As
noted, this matter has been fullsiefed and is ripe for review.

. LEGAL STANDARD
Federal Rule of Civil Procedure 56 providestelevant part, that summary judgment

is appropriate “if the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
the moving party is entitled to judgment as a mattéaw.” A fact is deerad material only if it
“might affect the outcome of the lawis under the governing substantive lawViley v. United
States 20 F.3d 222, 224 (6th Cir. 1994)(citiAgderson v. Liberty Lobby, Inely77 U.S. 242, 247-
48, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)). The necessary inquiry for this Court is “whether ‘the
evidence presents a sufficient disagreement to reguimmission to a jury or whether it is so one-
sided that one party must pegvas a matter of law.”Patton v. Bearder8 F.3d 343, 346 (6th Cir.
1993)(quotingAnderson v. Liberty Lobby, In&77 U.S. 242, 251-52, 106 S.Ct. 2505, 91 L.Ed.2d
202 (1986)). In evaluating such a motion, the ewidenust be viewed in the light most favorable
to the nonmoving partyUnited States S.E.C. v. SiefBaokerage Servs., Inc712 F.3d 321, 327

(6th Cir. 2013).



1. ANALYSIS

Defendants raise three arguments in supgfdtteir summary judgment motion. The Court

will consider each argument in turn.
A. Statuteof Limitations

Defendants rehash their argument thatdtatute of limitations began to accrue
either on February 25, 2009, the date that prison officials searched Ms. Reynolds’ cell and
discovered a letter from her k. Smith, or on March 2, 2009, when she was interviewed by ORW
investigators. In reassertitigs argument, Defendants acknodge that the Court previously
determined that Ms. Reynolds is seekindress only for the events of April 15, 2009 and
thereafter. They assert that, @fian abundance of caution, thaglude this argument for purposes
of preserving it on the record.

The Court duly notes Defendants’ argumebr the reasons previously stated in both the
Magistrate Judge’Report and Recommendatimsued on May 1, 2015 (Doc. 109), and the Court’s
Opinion and Ordeiissued September 8, 2015 (Doc. 114), adoptingRbport and
Recommendatigrihe Court concludes that the firstimafor which Ms. Reynolds seeks redress
occurred on April 15, 2009. Because this actios filad within two years of that date, Ms.
Reynolds’ claims are timely. Consequenthe ®ourt will not grant Defendants’ motion for
summary judgment to the extent they asget Ms. Reynolds’ claims are time-barred.

B. Failureto Exhaust Administrative Remedies

Defendants again raise the issuexdfaustion. The Court previously has
addressed this issue less than 5 timesSeeReport and RecommendatjdaCF No. 300pinion
and Order ECF No. 34Report and RecommendatjdaCF No. 1090pinion and OrderECF No.

114;0Opinion and OrderECF No. 218. This time, Defendants assert that, while the Court



previously determined that amgéne issue of material factisted as to whether Ms. Reynolds
exhausted her administrative remedies agdimsSmith and Mr. Calhoun, the Court has not
determined whether she exhausted her admitiisgsreemedies as to the other Defendants.
Defendants contend that she has not done scendn the recent United States Supreme Court
decisionRoss v. Blakel36 S.Ct. 1850 (2016) for support. Ms. Reynolds has responded to
Defendants’ latest iteration of iexhaustion argument in somegale She addresses at length
Defendants’ challenge to theo@t's previous conclusions the extent Defendants rely &woss v.
Blake supra. In their reply, Defendantssert a new argument in foet support otheir position
that the Court must yet again reconsider its ipreyexhaustion ruling. According to Defendants,
in her response, Ms. Reynolds presents “factuattgasistent arguments” for her failure to exhaust
and these alleged inconsistenciesidestrate the lack of a genuirssue of material fact. For the
following reasons, it is time for Defendants to téke Court’s conclusion that a genuine issue of
material fact surrounds the issue of &ynolds’ exhaustion for an answer.

In addressing this issue as raised ifieDddants’ first motion for summary judgment, the
Court explained:

This Court declines, underdhparticular facts of this case, to determine whether

plaintiff's claims are subject to the usuamate grievance procedure established by

0O.A.C. 8 5120-9-31. The information provii¢o plaintiff upon her admission to

ORW created, at the very least, ambiguaty to the proper method of reporting

complaints of sexual misconduct or ass&bdte, e.qg Raneri Deposition, pp. 39-41.

Even assuming that sexual assafdll within the scope of the

grievance procedure establisi®dO.A.C. § 5120-9-31, the Court

concludes that the record refleatgenuine issue ohaterial fact

regarding plaintiff’'s compliance witthose procedures or defendants’

waiver of her obligation to pursileose procedures. As noted supra,

plaintiff was advised that she cduleport a sexual assault by, inter

alia, calling a hotline or telling staff member. Plaintiff avers

that she met with investigators after the first alleged assault and

that she was told to report assablystelephone. Platiff Affidavit,
11 12-13. The investigators allegedbsared plaintiff that “the sexual

10



assault reporting phone number woulddyectly to them [,] that it was
the right procedure to follow to regaexual assaults” and that “it was
the safest procedure to followtd. at § 13. Plaintiff alleges that she

in fact utilized that procedurelfowing the alleged second assault.

Id. at § 16. When she met with intigsitors, they advised her to

call the number they gave her if &@gsaulted her again and that she
should obtain evidence of any future assault:

Investigators came and met with me again to discuss Smith.
The investigators told me aigp that the way to report

sexual assaults was to call the number they gave me.
However, this time, investigators also told me to try to

get evidence of the sexuasaults. They suggested that

after he forces me to perforonal sex and ejaculates, that

| should spit his semen into antel and keep it to give to
them.

Id. at  17. After defendant Smith allegedlysaulted plaintiff a third time, plaintiff
alleges that she called the number given to her to report the alleged ddsaufff
19, 21. Defendants point to evidence thatrpifiidid not approacltorrections staff
about any alleged sexual assaultsilufspril 30, 2009, when she was placed in
segregation for unrelated misconduct.tMn, p. 7; Reply, pp3, 5-6 (citing “Ohio
State Highway Patrol Report of Investtgpn Investigative Notes,” ECF 108-Bee
alsdBartlett Deposition, pp. 42, 44-45. This emite establishes only that, at this
stage of the proceedings, there exists auge issue of material fact and that
summary judgment on this issue is unwarranted.

Plaintiff also contendthat she was afraid to put information about
defendant Smith’s sexual assaultsviriting because hbad threatened

her on multiple occasions and she feared i@ would retaliate against her.
Plaintiff Affidavit, 11 9-10, 19-20, 2@7, 32. She also fead retaliation

from defendant Calhoun, defendanti®rs friend who also allegedly
threatened her. Id. at ] 30-32though defendants dispute the

credibility of plaintiff's claimedfear of retaliation, Reply, pp. 8-9,
defendant Smith’s “retaliation amatimidation — if proven true —

would render the grievance processdtionally unavailable for a person

of ordinary firmness.See Himmelreich766 F.3d at 578.

In short, and construing this evidenceaitight most favorable to plaintiff,
the Court concludes that there remaimggauine issue of matal fact as to
whether the grievance process wagjer the circumances alleged by
plaintiff, available to her.

Reynolds v. SmitiNo. 2:11-cv-277, 2015 WL 1968867, at *9 (S.D. Ohio May 1,

2015),adopted and affirmed2015 WL 5212053 (S.D. Ohio Sep. 8, 2015).
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Contrary to Defendants’ intergtation that the Court’s earlier conclusion was limited to Mr.
Smith and Mr. Calhoun, nothing in the Court’s poai8 orders supports such a reading. In reaching
that conclusion, the Court was ruling on a motion fdedehalf of all Defendants. Certainly, if the
Court intended to limit the application of its ngito specific Defendants it would have so stated.
Defendants’ after-the-fact attempt to conjuretsa restriction is dingenuous. Moreover, a
variation of this argument wasundly rejected by the Courtits Opinion and Order denying
Defendants’ motion for reconsidéian and interlocutory reviewReynolds v. SmitiNo. 2:11-cv-
277, 2016 WL 4480341, *4 (S.D. Ohio Aug. 25, 2016) (O218). (“Defendants’ interpretation of
the PLRA and guiding case law would thus givison workers freedom taolate a plaintiff's
rights with abandon so long as the particuldeddant did not persongltender administrative
remedies unavailable. That résuould be preposterous.”).

Further,Defendantssubmisson that allegedly inconsistefactual assertions in Ms.
Reynolds’ response require the Court to reconsideuling at this stge is, at a minimum,
unavailing. Certainly, “a reply briés not the proper place to raian issue for the first time.”
United Tel. Co. of Ohio v. Ameritech Servs., IiND. 2:10-cv-249, 2011 WL 53462, at *3 n.2 (S.D.
Ohio Jan. 7, 2011) and the Court coteifly declines to consider isssion this basis. Defendants’
attempt to frame the issue as arising frgsertionsn Ms. Reynolds’ response does not persuade
the Court to consider this case to be the exoeptMoreover, all of th alleged facts upon which
Defendants contend Ms. ReynoldBe®, and which Defendants nowsart are inconsistent, were
readily available to Defendants in moving fonsuary judgment. Specifically, to the extent
Defendants cite to assertionshits. Reynolds’ response based on enats in her affidavit, that
document was filed with the Court on February 26, 28&eDoc. 106-1. Further, to the extent

that Defendants note by footnote that they hataeléd call logs to their reply that refute Ms.

12



Reynolds’ sworn statements that she called the hotline number, this would appear to raise a factual
issue.

Finally, to the extent that Dafdants’ motion can be read silgygesting that the decision in
Ross v. Blakesupra,requires the Court to revisit its @arldecision, such an argument is wholly
without merit. That case merely reaffirmed tiredl-understood principlesonsistently applied by
the Court in this case, that an inmate must extfgush administrative remedies as are available.”
42 U.S.C. 8§ 1997e(a). As well-documented, thelability of Ms. Reynolds’ remedies is the
focus of the Court’s previous rulings. For all ofsle reasons, the Court declines to revisit the issue
of whether Ms. Reynolds has raised a genuineaikrial fact relating tthe exhaustion of her
claim sufficient to overcome Defendants’ matimr summary judgment. The Court remains
satisfied that she has.

C. Qualified Immunity

Defendants’ also contend that they aretkmatito qualified immuity. Their entire

argument on this issue as set forth igitimotion is restated here verbatim:

Here, as set forth above, and especially periiains to the failure to protect claims,
Defendants Bartlett, Duffey, Trim, McCompWoods, Owens, Meeker and Roach,
were carrying out their respective dutaasl responsibilities as they believed
appropriate. Plaintiff has ptrth no evidence that the®efendants were aware of
facts from which an inference could be dretivat a substantial risk of harm would
exist if reasonable measures were not taken, that they then actually drew the
inference, or acted in disregard of thak. Plaintiff has offered no evidence that
Defendant McCombs had any interactwith her other than entering ORW on a
one time basis and performing the CVSAti®r that Defendant Owens had any
involvement with Plaintiff at all. (Do#: 162-1, PagelD #: 2282) Moreover, no
evidence exists that Defendant Roach &yl involvement and/or knowledge of the
instant case other than to assist InvestigBartlett on an as needed requested
basis. Plaintiff has offered no evidencattbefendant Trim had any involvement or
knowledge until June 2, 2009, which was aR&intiff had already been moved to
Franklin Pre-Release. Lastly, Daftant Wood'’s only involvement was to
immediately place the Warden and Istigators on notice upon receiving a
complaint from Inmate on February 20, 2009. (Ex., A, 1 7).

13



Motion for Summary Jigment, Doc. 230, p.17.

In their motion, Defendants do not definitively identify the claim to which their qualified
immunity defense is directedln reply, however, they indicate thidweir argument is directed to
Ms. Reynolds’ failure to protect claim. Ms. Reynollsgefing is consistent ith this understanding.

With respect to Mr. Smith, however, Defendaaitempt to distinguish the claims directed
to him from those against the other Defendaifitsey do not, however, identify the specific claims
Ms. Reynolds has directed to Mr. Smith nor do thdgress the elements of any claim within the
context of making their qualifieadnmunity argument as it pertainshon. Instead, in reply, they
simply make a broad argument under the sedding “Reynold’s (sic) 42 U.S.C. § 1983 claims
against Defendant Robert SmithSeeReply, Doc. 248, p. 12. This argument, in its
entirety, states:

Finally, Reynolds seeks compensation fritve State Defendants for claims that
Defendant Smith sexually assaulted hee¢htimes in April of 2009. (Complaint,
Doc.1,passin). Against these allegations, Reynolds herself admits that she wrote
Defendant Smith an explicit letter reetime in February of 2009. (Reynolds’
Depo., Doc.247, at 3092-3093; Letter, ExthiB). Upon staff fnding the letter,
institutional investigators not only imi@éewed various inmates and staff, but
determined through objectvvideo monitoring that her allegations were not
substantiated. (BartleDec., Doc.230-1, PagelD#2893-4). In addition, the crash
gates were kept closed throughout Defend@mith’'s shifts from that point
forward, making Reynolds’ allegatioimapossible. The Supreme CourtSeott v.
Harris, 550 U.S. 372, 380 (2007), in reversing ttistrict court’s denial of the
defendant’s qualified immunity, establishiadt “[w]hen opposig parties tell two
different stories, one of vith is blatantly contradicted by the record, so that no
reasonable jury could believe it, a cosinbuld not adopt the version of the facts
for purposes of ruling on a motion for summy judgment.” The same is true here.
Reynolds’ claims of sexual assault are ddlty contradicted by record evidence.
Defendant Smith is entitled to qualified immunity in this action.

Id. atp. 13.
There are two problems with this argument. tFitss not raised within the framework of a

gualified immunity analysis. Moreover, it is raisfor the first time in reply and Ms. Reynolds has

14



not had the opportunity to responiéor these reasons, the Courtlwot consider Mr. Smith’s
claim of qualified immunity.SeeUnited Tel. Co. of Ohio v. Ameritech Servs., |sgpra.

With respect to the other Defendants, whethey are entitled to qualified immunity “turns
on two questions: did the defendant violate a wti®nally protected right, and if so, was the
right clearly established at the time the act was committ&d#z-Bueno v. ScotNos. 14-4149,
14-4151, 639 Fed.Appx. 354, 358 (@n. Feb. 2, 2016)(citingearson v. Callaharb55 U.S. 223,
232 (2009). “These questions mayamEiressed in any order thatlacilitate a fair and efficient
disposition of the case.ld. It is to these questiomisat the Court will now turn.

A. Clearly Established Right

Defendants do not address the issue of whélleezonstitutional right at issue here — the
right to be free from sexual assault by a correstiofficer - was clearly ésblished at the time of
the alleged events. HoweveretBourt easily concludes that it svaCertainly, by that time, the
United States Supreme Court had made cleatleaEighth Amendment imposes duties on prison
officials to take reasonable measureguarantee the safety of inmatézarmer v. Brennan511
U.S. 825, 833 (1994). There is noegtion that “prison officials have duty ... to protect prisoners
from violence at the hands of other prisoneisl” Courts have interpretehis Eighth Amendment
right to include an inmates’ righto be secure in her bodily intatyr and free from attack by prison
guards.” Barneyv. Pulsipher 143 F.3d 1299, 1310 (10th Cir. 1998). This interpretation has been
consistent.See, e.g.Alderson v. Shelby County Gouto. 11-2024-STA-dkv, 2012 WL 566934,
*15 (W.D. Tenn. Feb. 21, 2012) (“[T]his constitutional right to be protected from assault and sexual
abuse by other prisoners would extend to pratadtiom assault and sexual abuse by prison guards

and corrections officers as well.”Elark v. Britton No. 2:11-cv-980, 2013 WL 6662820, *5 (S.D.
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Ohio Dec. 17, 2013)(recognizing that a prisonerahaght to be free from sexual assault by a
prison guard).
B. Congtitutional Violation

The focus of Defendants’ motion for summargigment is that Ms. Reynolds has failed to
establish a constitutional violation. “To establish a constitutional violation based on failure to
protect, a plaintiff must show ah prison officials acted with ‘didlerate indifference’ to inmate
health or safety.”Bishop v. Hackel63 F.3d 757, 766 (2011)(quotikgrmer, 511 U.S. at 834. The
Court of Appeals recently explained the conadpleliberate indifference in this way:

“Deliberate indifference is argtgent standard of fault.Connick v.

Thompson563 U.S. 51, 61, 131 S.Ct. 1350, 179 L.Ed.2d 417 (2011)(internal

guotation marks, brackets, and citation ordifteTo establish deliberate indifference

[a plaintiff] must satisfy an obgtive and subjective componeitarmer, 511 U.S.

at 34, 114 S.Ct. 1970. Under the objectiveaponent, [a plaintiffl must show that

he was exposed to a “substantial ridlserious harm” to his safetyd. The

subjective component requires [a plaintiffjgioow that the ingdidual defendants (1)

were “aware of facts from which the infecencould be drawn that a substantial risk

of serious harm exist[ed](2) actually drew the infence; and (3) consciously

disregarded the riskSee idat 837, 839, 114 S.Ct. 1970. Plaintiff may satisfy the

subjective component through ordinary heats of proof, “including inference from

circumstantial evidencel[.]ld. at 842, 114 S.Ct. 1970.

Mangum v. RepiNo. 15-4292, 674 Fed.Appx. 531, 537 (6th Cir. Jan. 5, 2017).

Here, Defendants concede thd. Reynolds can satisfyalobjective component of her
failure to protect claim. Givetie nature of Ms. Reynolds’ allegatis, the Court also is satisfied
that this component has been met.

Turning to the subjective component, the question before the Court is whether Ms. Reynolds
has presented facts thitirue, show how Defendants, othban Mr. Smith, (1) were aware of
facts from which the inference could be drawat th substantial risk @erious harm to Ms.

Reynolds existed, (2) actually drew the inferetitat there was a substantial risk, and (3)

disregarded that riskd. To the extent the parties’ briefiadjows, the Court will consider these
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issues as to each defendant individualty. (citing Garretson v. City of Madison Heigh#07 F.3d
789, 797 (6th Cir. 2005)).
Kenneth Calhoun

Defendants contend that there is no evidehaeMr. Calhoun had any involvement with
Ms. Reynolds until after the dates on whichdheged sexual assaults occurred. Ms. Reynolds
does not seriously contend otiwesse. Defendants’ positias supported by the record.

The only evidence in the record addresselitoCalhoun is Ms. Reynolds’ testimony that
he allegedly threatened her on April 30, 2017, wlie was housed in Arn-4. This date was two
weeks after the first alleged incident and seveéags after the second or third. This evidence
would not allow a reasonable jurt infer that Mr. Calhoun wasikjectively aware of the serious
risk of harm to Ms. Reynoldsrior to the alleged sexual askau Consequently, the motion for
summary judgment will be granted as to Ms. IR#gls’ failure to protect claim directed to Mr.
Calhoun.

Dean McCombs

Defendants assert that there is no ewsdghat Mr. McCombs exhibited deliberated

indifference to Ms. Reynolds’ safety needs.eTourt agrees. Mr. MGombs’ only involvement
was in administering the CVSA exam to MsyRelds on April 2, 2009. He concluded that the
results showed no deception. He sought a segpimibn which confirmed his conclusion. There is
no evidence that Mr. McCombs hady additional contact with M&eynolds beyond administering
the CVSA exam. Further, eveasaiming that he would be considéran official with protective
duties relating to Ms. Reynolds, he dischargeddithgies by performing thest and delivering the
results to the investigators at ORW. Under this circumstance, Ms. Reynolds has not raised a

genuine issue of materifdct as to whether Mr. McCombztebited deliberate indifference to her
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safety. Consequently, the motion for summary judgmell be granted as to Ms. Reynolds’ failure
to protect claim directed to Mr. McCombs.
William Owens

Defendants contend that Mr. Owens did notehany involvement with Ms. Reynolds. In
arguing to the contrary, Ms. Reynolddies on Inmate 2’s statenteand the email prepared by Ms.
Wood on February 20, 2009. Mr. Owens, however,arplthat it was later determined that he
worked with a different Officer Smith and MReynolds testified that she did not know who Mr.
Owens was.

Defendants’ interpretation ofeéthrecord is correct. Mr. Owens testified that he did not work
with Mr. Smith while at ORW, did not work thirghift in the cottage where Ms. Reynolds resided,
and to the extent he worked in that cottagallat was only on first shift. Deposition of William
Owens, Doc. 162-1, p. 40 (“Owens Depo”). h&r deposition, Ms. Reynolds stated the she did
not recall who Officer Owens wasSeeReynolds’ Depo., p. 42. Further, the complaint does not
allege that Mr. Owens was on notice of any tsks. Reynolds. At most, in response to
Defendants’ motion, Ms. Reynolds asserts that@®dvens admitted that he had a duty to report any
sexual relationships between staff and an inmatkeatrany such relationship by its terms is non-
consensual and illegal. Thisstanony, however, does not raise a genuine issue of material fact as
to Mr. Owens’ knowledge of the risk of harmesific to her. Consequently, the motion for
summary judgment will be granted as to Ms. IR#gls’ failure to protect claim directed to Mr.
Owens.

Linda Wood
Defendants contend that Ms. Reynolds hageff@nly conclusory speculation as to Ms.

Wood’s awareness of the accusatiagainst Mr. Smith. Moreover, thegsert that, to the extent
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Ms. Wood had any duties under the facts as allegfexlfollowed protocol. Beyond this, they argue
that Ms. Reynolds suggests tihds$. Wood should be held liable solely on the basis of her
supervisory role. Ms. Reynolds relies exclusivetimopinion of her expertWendy Still, to assert
that, as an experienced staff member wihesvisory responsibilit Ms. Wood should have
recognized the significant risiSeeExpert Report of Wendy StilDoc. 251-3 (“Still Report”).

The only information in the record relatinghts. Woods is that she sent the email dated
February 20, 2009, based on Inmate 1's allegatidhere is no additional @ence in the record
relating to her involvement after that date. Bhisrno evidence at all ahy direct interaction
between Ms. Reynolds and Ms. Wood. There also is no evidence relating to Ms. Wood’s
interactions with other Defendanivhere they would have informéeér of any information relating
to Ms. Reynolds. Defendants are correct Msat Wood can be found liable based only on her own
personal involvementHeyerman v. County of Calhous80 F.3d 642, 647 (6th Cir. 2012). Ms.
Still's expert opinion as to Ms. Wood’s supsiwy responsibility, thefore, does not raise a
genuine issue ahaterial fact.

Further, assuming Mr. Reynolds could overeatme above hurdles, there is no evidence
that Ms. Wood acted with disregard. Ratlilee, evidence is undisputed that she passed along
Inmate 1's allegations to the Warden and put ective in place. To the extent that this has any
bearing on Ms. Reynolds’ allegati® made after the datetbie directive, Ms. Wood acted
reasonably. There is no evidertbat Ms. Wood knew that her datéve was not being followed.
Consequently, the motion for summary judgment will be granted as to Ms. Reynolds’ failure to

protect claim directed to Ms. Wood.
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GinineTrim

Defendants contend that Ms. Trim is entitte summary judgment because she was not
appointed Warden at ORW until June 2009, after the alleged sexual assaults. The sole basis for Ms.
Reynolds’ claim directed to Ms. Trim, succinctifated, appears to Ms. Trim’s knowledge of
institutional sexual asstyprocedures. Again, Ms. Reynolds ediprimarily on Ms. Still's expert
opinion in an effort to raise@enuine issue of material fact.

The record confirms that Ms. Trim did not become the warden at ORW until after the
alleged sexual assaults on Ms. Reynolds. Theogigls. Trim’s deposition testimony is that she
was not involved in any direct wavith the investigation of MReynolds’ allegationgrior to the
decision to move forward with digdinary action against Mr. SmithSeeDeposition of Ginine
Trim, Doc. 96, at pp. 31-101 (“Tri@epo”). Much of her testimony is addressed generally to
procedures pertaining to allegedcsal assault, not to Ms. Reynolddleged situation specifically.
Ms. Reynolds has presented no evidence suggdeis Trim’s direct involvement in the
investigation. Similarly, she has presented noaeé that anyone else informed Ms. Trim of the
investigation relating tds. Reynolds.

Ms. Still's opinion, to the exterthe Court would even consider it, is directed to actions Ms.
Trim should have taken prior to the alleged aksdnased solely upon Ms. Trim’s operations role at
ORW, the position she held before she was naiiadien. Ms. Still's opinion does not address
actions that Ms. Trim should have undertaken dhagmn her specific knowledgd a threat to Ms.
Reynolds. Ms. Still’s opinion, on its own, is not scifnt to raise a genuingsue of material fact
as to Ms. Trim’s knowledge or disregard dfubstantial risk of harm to Ms. Reynolds.
Consequently, the motion for summary judgment will be granted as to Ms. Reynolds’ failure to

protect claim directed to Ms. Trim.
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Luke Meeker

Defendants contend that Mr. Meeker is entitled to summary judgment because Ms.
Reynolds’ allegations against him are based solelyeormischaracterization of his statement to the
Highway Patrol. Further, theassert that Mr. Meeker explachéhat it was not possible for Ms.
Reynolds to have entered either his desk ardlaeostaff bathroom because the crash gates were
closed and only opened in the event of an enmesgeFinally, they contend that Ms. Reynolds has
identified no facts demonstrating Mr. Meeker'&esific awareness of anappropriate relationship
between Mr. Smith and her.

Ms. Reynolds testified that, East on the night dhe first alleged incident, Mr. Meeker
was sitting at the desk when she walked upteelfdr. Smith signaled her to the bathroom. She
provides no details, however, explaining that Meeker was aware of her interaction with Mr.
Smith. Instead, she relies on two statementdMeker made to the OSHP to support her claim
that he failed to protect her. @lirst statement is that Mr. Meeker had seen inmates go into the staff
restroom to get paper towels and that, in suclantsgts, Mr. Smith might be out of his sight for 5 to
15 secondsSeeOHSP Statement, Doc. 248-5 (“Meeker Staent”). The second statement is that
Ms. Reynolds was one of these inmatkek. Beyond this, she merelglies on Ms. Still's opinion
which, in summary, states nothing more than opinion that Mr. Meker had to know.

Ms. Reynolds has failed to raise a genuinecisgumaterial fact dating to Mr. Meeker’s
knowledge. His deposition testimony states kigatvas not aware of any alleged inappropriate
relationship between Ms. Reynolds and Mr. Sméhause (1) he did not suspect it and (2) he did
not know about the institutionaivestigation. Deposition of Luke Meeker, Doc. 161-1, pp. 43-44
(“Meeker Depo.”). Ms. Still’'s omion does not serve to refutadhiestimony in a way that would

allow Ms. Reynolds to survive summary judgment onfagure to protect claim. In order for Ms.
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Reynolds to succeed on this claim, it is not endoglmer to show that a reasonable person would
have known of the risk, or even that Mr. Meekgven his proximity to the alleged events, should
have known of the risk. Consequently, the mot@rsummary judgment will be granted as to Ms.
Reynolds’ failure to protect claidlirected to Mr. Meeker.

Jennifer Roach, Cynthia Bartlett and Sheri Duffey

Despite the requirement that the issue of @edite indifference beoasidered individually,
the parties address Ms. Roach and Bertlett together Further, Defendants contend, at least as far
as their argument goes, that Ms. Duffey “hadghme information as the Investigators.” Relying
on this representation, the Courtlwonstrue their argument asnceding that these Defendants
were aware of the same fabs purposes of analyzing Ms. Reolds’ failure to protect claim
directed to them.

In moving for summary judgment, these Defendants focus on Ms. Reynolds’ initial
allegations. They characterize these allegat@@arising in February, 2009. They appear to
concede that these allegations emeugh to satisfy the first two prongsa failure to protect claim
and limit their focus to measures they allegedbktm response. These measures, as identified by
Defendants, include Ms. Wood’s diteve, confronting Ms. Reynolds abt the letter, status checks
on Ms. Reynolds, continued monitoring, an offer to move Ms. Reynolds, and an offer to have her
undergo a CVSA exam. The Court’s consideration of these allegedmeeasveals the following.

Significantly, Ms. Wood’s directive resultecdbfn Inmate 1’s allegations made on February
20, 2009. At the time of this diraee, video footage was availalfler one week prior, or dating
back to February 13, 2009. HBatt Dec. § 12. These allegechutionary measures” clearly pre-
date Ms. Reynolds’ allegations acoluld not have been taken in response to them. Reply, Doc.

248, p. 12. Ms. Reynolds was not “confronted” witthat Defendants characterize as an “explicit
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letter,” until March 2, 20091d. at pp. 11 - 12. Defendants’ statement that Ms. Reynolds “was
contacted on two different occasions so thatcshad provide a status update” is devoid of any
specifics, explanation or detailSeeBartlett Dec. at  19. Similg, to the extent that these
Defendants assert that “the intigators continued to monitor hetlis statement is also lacking
any specifics, explanation or detailSeeReply, Doc. 248 at 12. Likese, Defendants’ assertion
that they offered Ms. Reynolds the opportunityremsfer out of Shirkel is lacking in any
description about Ms. Reynolds’ potential placenwertow this transfer could have impacted her
safety. Defendants explain thihey took these “cautionary meassit despite the fact that they
believed in March, 2009, that Ms. R®lds’ allegations were falséd.

Despite what Defendants gnhave believed, however, they took Ms. Reynolds’ original
allegations seriously enough to offer her the opportunity to undergo a CVSA test. Presumably, this
offer was made during the interview on Marcl2@09. The results of this test showed no
deception with respect to the allegations Defendaxpain they believed were false. The CVSA
results did not pertain to new allegations.fdbelants, however, do not detail any “cautionary
measures” they took on Ms. Reynolds’ behalf dftey received the CVSA results on April 2,
2009. Id. As noted, Defendants’ entire argumerganeling any action designed to protect Ms.
Reynolds is limited to the time perigudior to their receipof these results. Construing the facts in
the light most favorable to Ms. Reynolds witlspect to the issue raised by Defendants’ motion, a
genuine issue of materitct exists as to whether these Defants should have taken further action
to protect Ms. Reynolds. Consequently, theéiomofor summary judgment as it relates to Ms.
Reynolds’ failure to protect claim directed@efendants Roach, Bartlett, and Duffey will be

denied.
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V. CONCLUSION
For the reasons set forth above, Defendants’ motion for summary judgment (Doc.
230) iIsGRANTED in part andDENIED in part. The motion is granted as to Plaintiff's failure to
protect claim against defendants Owens, McComutegker, Wood, Trim, and Calhoun and denied
in all other respects.

IT ISSO ORDERED.

s Algenon L. Marbley
ALGENONL. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: September 28, 2017
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