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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
COLUMBUS DIVISION
CASE NO. 2:11-CV-292-BEENMK

DEREK MORTLAND, Individually,

Plaintiff,
V.

WM COLUMBUS HOTEL LLC, a Foreign
Limited Liability Company,

Defendant.
/

FINAL ORDER APPROVING AND ENTERING
CONSENT DECREE AND DISMISSING CASE

THIS CAUSE came before the Court on the Stipulation For Approval and Entry of a
Consent Decree and Dismissal of the Case, and the Court having reviewed the pleadings and
papers filed in this cause, and the Stipulation for Approval and Entry of Consent Decree and
being otherwise fully advised in the premises, it is hereby

ORDERED AND ADJUDGED that:

1. The Consent Decree, in the form annexed hereto, is APPROVED and ENTERED,
with the Court retaining jurisdiction over this matter for the purpose of enforcement of the
Consent Decree;

2. The above-styled cause be and the same is hereby DISMISSED with prejudice;

3. To the extent not otherwise disposed of herein, all pending motions are hereby
DENIED or moot and the case is closed.

DONE AND ORDERED in Chambers at Co Lumpvd, A4 , this +H day
of Noviw by 2011.

S
cc: Counsel of Record v MJWH <
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
COLUMBUS DIVISION
CASE NO., 2:11-CV-292-NMK

DEREK MORTLAND, Individually,
Plaintiff,

Y.

WM COLUMBUS HOTEL L1C, a Foreign
Y imited Lisbikity C '

This Consent Decres is catered info by and between DEREK MORTLAND, Individually
‘hereinafier sametinies refecred to as "Plain#iff," and WM COLUMBUS HOTEL LLC, a Foreign
Limited Liability Company hereinafier somietimss referréd to as "Defendant,” an the date last

executed below.

WHEREAS: The Defendant’s property is known as The Westin Hotel & Resart Calumbus
and is located at 310 South Higk Strect, Colmmbus, OF, Plainfiff claims that there are architectural
barriers existing at the Defendant’s praperty that constitutc violations of the Americans With
Disabilities Act that unlawfully limsit the Pleintiff"s use of the property. Defendant does not admit
all of the allepations of the Plaintiff’s Complaint, bt recognizea that the Plaintiff might prevail and
receive some of the relief an the merit of their claim, In consideration for resolving all matters in
dispute, the parties have agreed to the following terms and cenditions subject to the Court entry of
en Order Approving ard Batering the Consent Decree.

1. All alterations, modifications, and policies required by this Consent Decree shall bo
oompleted prior to the reinspection date set forth below, unlesaa different completion
date is otherwise stated herein, A final property reinspection conducted by Plaintiff
will take place on or after Angust 15, 2012, to ensure that the modifications to the
subyj ect property required belew fur barrier removal have been completed. Plaintiff*s
counsel, experi(s) and/or representatives shall be provided accem to the building to
condoct a reinspection and to verify commmenoement, progress and completion of the
work required hereby. In eny event, Defendant or its counsel, shall notify Plaintiff
counse] by Certified Return Receipt Mail when all improvements comtemplated
herein are completed. In the cvent of non-compliance with the tetms end conditions
of this agreement, Plaipfiff shall be entitled to immediate injunctive relief.

EXHIBIT A
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Defendaat ghall pay Plainfif’s counsel, Fuller, Fuller and Assoclates, P.A. for
Plaintiff’s attoreys’ fees, litigation expensss and expert fees, aid casts incurmed
in this matter in the total amomnt of $31,156.13. Such foes and costa shall be-paid
to an or before thirty (30) days from the date of compléte exocution of this
consent dicree by the parties or fifteen (13). days from the date the Court approves
snd aaters the:Consent Deeren; which ocours lateor.

The parties hereby agree and request the Court to approve aad eater the Conserit
Dexreo, providing fior réfrntion of juriidicion by the Court to enfroe, as
necessary, the terms of this Decres. Ia any actien to enforve this €onseat Beares,
the prevélliag partyithiall be etitled to attotnicyi’ foes, costs and expeit fes. This
Caonsent Decree-shall be-binding upem md-inare to-the benefit of the partics hereto
and fheéir respedtive suceéssor dnd/or assighs. The parties ehigll pefirm thefr
obligations under this Consent Deanoo in goed faith.

The parties agree thit my delays in making the modifications to the property as
provided for pursuant to this Consexit Pearét cansed by third parties, incloding but
pot limited to cemgkuction contractors, or city building offieials, inspectors, ar

—"v l I 'ls,willmthe ! . ]'m Violnjnﬂlg ..I...H"li.i. ..i a.l ] -
as long as the Defendant mgkes e goad faith effort to efftet implementation as
soon as reasonably possible thereafier,

Upan the Court’s approvel of this Censent Decree and -apon the Defienttant’s foll
compliznee with the terms and conditions of this Consent Docres, PlaintifF herehy
rdmmddlsd:mDefmdsnt,imofﬁmumpIom,ngmm suecessors snd
assigns from eny end afl clddms and cases of ection which it hias hed ariving
under the Americans With Disabilities Act at The Westin Hote]l & Resort
Columbus located at 310 Sonth High Stieet, Colunibus, OH.

All references to tho ADAAG refer to the following:
28 CFR Chapter 1 Patt 36, App. A. (7-1-98 edition) - ADAAG

The parties acknowlidge that e modifipations deseribed in this Censent Decrec
shall be implementsd ecoordmg to the stendards sct out in the ADAAG. All

references to figures in the paragraphs below refer to those that eocompeny the
ADAAG end that mare fully describe the considered foll complance with the

ADA.

This Consent Decree can be executed in any number of counterparts, each of
which shall be taken to be ane and the same instrament, for the same affect as if
all pasties hercto had signed the same signature page. A facsimile copy of any
party’s signature shall be deemed as legally binding as the ariginal signatures.

The Defendsant is edvised that under cartain circumstances a tax credit and/or tax
2
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CI

deduction may bo aveilable to businesses to help cover the cost of mdking pecess
improvements. (8¢ Sections 44 and 190 of the Intzrnal Revenuc Code.)

10. WM COLUMBUS HOTEL, LLC shall complete all modifications znd submit to
Plaintif’s eounsal & report summarizing the actions it as takea pursuant to this
Consent Decres by November 1, 2032. The Befendant agrees to comect by no
Inter than November 1, 2012, the ADA violationd inecrpardted in this Consestt
Decreo.

11.  The Defendent agreds to modify the property as follows:
PARKING

4.1.2(5), 4.6.4

If approved by the City of Calumbus, the Defiendant shall modify the passenger loading
zone to eliminate the ¥4 change in level and creste a smooth transition to comply with
ADAAG4.52.

RESTAURANTS

There are two (2) separate restaurants at this hetel. A portion of one of the restanrants is
inacceasible in that there are stairs to the permanent buffet bar (built by prior owners in
1995) with no altemate route except by use of a sarvice elevator. The other restenrant is
accessible and enly lacks an acoesgible table, Defendant shall do the following:

B-1 Provide signage at the partially inaccessible restaurant notifying
wheelchair patrons of the location of the fully sccessible restanrant.

B-2 Provido a policy that the servers et the partially innccessible restaurant
shall provide buffet table service for wheelchair patrons.

B-3 Provide accessible tables in the accessible restmurant as required in

ADAAG Section 4,32,
PUBLI TROO
THE D 'S PUBLIC BE SIBLE
THE DISABLED.

413.5, 4.13.6, 4.13.7, 4.13,, 427, 4.19.2, Figare 31, 4.17.6, 4.23.4, 4.19.4, 42.5, 418,

3
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4.23.5, 4.23.6, 4.19.6, Figure 38, 4.17.3, 4.17.5, 4.16; Pigwe 28 and 29s, Figure 29b,
4.17, et seq., 4.18, et 2¢q,, 4.19, et seq., Figures 30, 31, 32, 4.26, et sex].

The Defendant agrees to create e unisex accessiblo restroom. Defendsnt shall provide
directional eignage at thie other priblic restrooms notifying patrons of the location of the
mnisex acceasible restroom.

9.1, et seq. 4.29 and 4.28 ef seg.

The Defendant has e total of 188 guest rooms in its facility, and two (2) Presidential
Suites, Pursuent to ADAAG 9.1.2, five (5) roome must be filly accessible. Defendant
bas gix (6) fully accessible rooms with roll-in showers. ‘The Pefendant shall reconfigure
its fully accessible gnest rooms as described below t6 be' acegsafble not only as to todlet
and bafhroom facilitics but additionally as to path of travel in the room, accessihle
counter space, acoessible tebles and closet gpace. Tho Defendant will ensure that Hghting
controls and air conditionng controls are reacheble pursnant to the ADAAG =nd fhat
visoal alarms for both telephones and fire/smoke wemings sre installed, as well gs
notification devicss, in fhe mmnber of rooms mamdated by ADAAG 9.1.3; or,
altematively, provide equivalent facilitation as provided m ADAAG 9.3.2.

Additionally, all accessible guest rooms shall have a gign that complies with ADAAG
Section 4.30.

Defendant ghall relocate shelf, clothing rod, iron and safe to comply with ADAAG
Section 4.2.5 and 4.2.6, as necessary in rooms 567 and 452.

Defendent shell provide a desk that complies with ADAAG Section 4.32.3, in rooms 567
end 452.

Defendant shail provide drapery comtrols that comply with ADAAG Section 4.27.4, in
rooms 567 and 328.

Defendant shall provide a fixed shower seat to camply with ADAAG Section 4.21.3, in
rooms 567, 452 and 328.

Defendant shall provide towel racks that comply with ADAAG Seation 4.2.4, 4.2.5, and
4.2.6, in rooms 567, 452 and 328.
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PDofendant chall implement & poliey to remove the trash receptacle from the clear floor
space of accesaible elements in all accessible guest roams,

Defendant shall relocate the thetroostat to comply with ADAAG Section 4.2.5 and 4.6,
in rcom 328.

E. POLY AND PR URES

Defendant shall implement the Policies end Procedures rocommended on pages 23 thru
24, in the report of ADA Complinnce Team, Inc., dated September 16, 2011,
specifically:
1. Implement a policy whare staff is properly trained and familiarized with
the availahle features of the propesty for use by, ar assistance to, disabled
persans,

2. Implement & palicy where movable-ebjects are not loeated where they will
obstruct the required wheelchinir clearances; i.e. near détrs or on m
accasgible route.

3. Inform personnél of the procedure to essist disabled guests uzng

4, Implement & policy where steff reads items fully, upen request, end
provides asdistence, if necessary, for individuals who are visually
impaired,

5 Implement a policy thet when handing currency to a customer, bills should
be individually identified and counted. Credit cards should be handed to
guests after imprint, not simply laid on a counter or table. A piece of
cardboard or a plastic or metal gignatare template czm be nsed to indicate
-where a gignature is required. Place cardboard edge horizontally below
line or crient opening of signature template where signatore is required.

6. Implement a policy where employees will receive training so that they are
pencrelly familiar with the obligetions of public accommodations under
the ADA.

o Jmplement a policy whare the company's website is acoeasible.

8. Tmplement a policy where socessible parking spaces are monitored to
prevent illegal parking within the spacas or acoess aisles.

9, Implement 2z policy maintaining in operable working condition those

5
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features that are required to be readily acoessible to and ussble by persons
with disabilities.

10. Implement & policy where the facility allows -persens with disabilities to
use service arimals, without inposing atiy extre charges or conditions, in
guestroom/suites and all publie areas of the facility fesg.. restaurants; bar
atcas,ﬁﬁ:m)htygmunﬂs vehe/shijitle buses, anl offier aréds for meeting ar
recreation;

ADAAG 36211

The Dafendant shall meintain in opebie working condition those features of facilities
and equipment that are required to be readily accessible to and usdble: by parsans with
dissbilities by the Americans with Disabilities Aot notw{tistanding s=me, the Defendant.-
ghall not be in defimit berein in cases where there are isolated or temporary interruptions
in service or eceesi dije to maintenanes o repairs.

G.

G-1. In a good filth cffert to resolve the dispute in the litigation as to the
respongibility of the Defendant temant tp correct the barriers to access and
ADA violations in the parking lot tenant spaces, Plaintiff has agreed to
ellow Defendant to notify the parkitig: lot landlord of the following in
writing:

“The nndersigned has been involved in Hilgation reparding the
Amerieans with Disability Act (ADA). As u result of thuit Hifigation,
we have agreed to provide the following notice to the parking lot
landlord:

The American with Bisabilities Act provides in part that “No
individual shall be discriminated against on the basis of disability in
the full and equal emjoyment of the goods, rervices, facilities,
privileges, advantages, or accommodations of sny place of public
accommodstion by eny private entity who owns, leases, or leases to, or
operntes a place of public accommodation.’ The ADA may require
that you modify your parking space of public eecommodation to
conform with ADA requirements. The ADA has been in effect since
1992. The Plaimtiff in onr litigetion hes agreed mot tn file any ADA

6
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G-2.

lowsuit agabhst e parkdig lot tenat, not siready invelved hn
Mtigation with the Plainth¥, ss to viclutlans at the subfect property
parking lot for 120-days to sllow the parking lut ténant to- valuntarily
comply with the ADA. The parking spaces may or may not comply
with the ADA. You are urged to consalt with an sitorngy, archiltect or
gther professional famiflar with the ADA to determine whet, if
anything, you must do to cosiigly with the ADA. Tlfs f» nat legsl
advice. The feders] government provides uufnlinsﬂnmﬂon sbout
the ADA atthe follweinp websaity: wiyw.nsdoij.g 1a/p

The Befendent shall provide to the parking lot landlord, this written notice
elong with eny othér infarmation it wishes to provide within 60 days of the
dismisenl of this by the Distriet Cosrt. The notice shall bo rogistered mail
or hand dillivéted witl cemfirmstion of receipt by the lendlord. The
Defendant shell provids to the Plaintiff a copy of letter and proof of
recaipt, within 30 days of seniing the notice to the landlord. Upon written
request by Plainti#f the: Deféndant shall-provide the Plaintiff a copy of the
actual lease betwoeh the Défendnt and: its perking lot landlord together
with any eddendums to the lease or rules for parking tenancy.

The Defendant landiord ahizll request thiat the parking lot lendlerd comect
the ADA violations in any purddng ot sither six (6) months efter the
expiration of the Diéfindagt’s parking lease or ane (1) year from the date
of this document, whichever is sooner.

[THES SPACE IS INTENTIONALLY BLANK]
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. 2

SIGNATURE OF THE PARTIES:

PLAINTIFE:

o Lk Motland

DEREK MORTLAND

DEFENDANT:

=y s

WM COLUMBUS H(W :

LY. COMAENT DECRKN-frrrmptid draf) (10-3-114T).

Date: ___ 10024711
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