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as v. Commissioner of SSA Doc.

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

THOMASLUCAS, ON BEHALF OF
VY MCCOQOY,

Plaintiff, Case No. 2:11-cv-429

Judge Peter C. Economus
MEMORANDUM OPINION AND ORDER

V.

MICHAEL J. ASTRUE,
COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

This matter is before the Court for consideration of two claaddressed separately in
two Reports and Recommendations by the Magistrate Judge. Claimant Ivyy Mpgled for
(1) supplemental security income and (2) disability insurance benlefith, of which were
denied by the Administrative Law Jud@f@&LJ”) . McCoy died whileher request for review was
pending, and her son, Plaintiff Thomas Lucas, became the substitute partthe reasons set
forth below, Plaintiff's claim for supplemental security incomeDisSMISSED for lack of

jurisdiction and theALJ’s decision denying disability insurance benefit\iEFIRMED.

Claim for Supplemental Security |ncome

On January 6, 2012 Defendant filed amotion to dismissPlaintiff's claim for
supplementasecurity income. (Dkt. 15.) dgause supplemental security income cannot be paid
to aclaimant’s surviving childDefendant asserts thataintiff lacks standing to assert the claim,
and the Court therefore lacks subject matter jurisdiction. In his March 7, 2012 Report and
Recommendatn, the Magistrate Judge recommended that the motion be granted. (Dkt. 19.) No
objectionshave been filed.The Court herebyADOPTS the Magistrate Judge March 7, 2012

Report and Recommendation (Dkt. 19) &RANT S Defendanits motion to dismisskt. 15).
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[. Claim for Disability | nsurance Benefits

Plaintiff alleges thaMcCoy became disabled and unable to work on February 2, 2006,
age 42 due to degenerative disc disease of the cervical spine, diabetes mellituy, plossit
traumatic stress disordeand generalized anxiety disorder. (Comp#;fR. 34.) TheALJ
determined thatMcCoy suffered from those conditions (R.-2P) but retainedthe residual
functional capacity to perform light work (R. 27—28) and therefore was not disabled (R. 35)

Plaintiff asserts that th&LJ's determination should be overturned for two reasons:
(A) the ALJ failed to follow the treating physician rukend (B)the ALJ failed to properly
evaluate McCoy credibility. (Dkt. 10.) In a Report and RecommendatialatedMarch 30,
2012, the Magistrate Judge recommended ttetCommissionés decisionbe affirmed as to
Plaintiff's claim for disability insurance benefitinding thatsubstantial evidence suppoithe
ALJ’'s determination thatlcCoy was not disabled withithe meaning of the Social Security Act.
(Dkt. 20.) Plaintiff filed objections (Dkt. 22.)

Having reviewed the recorde novg the Court determines that substantial evidence
supports thé\LJ’s determination thaticCoy was not disabled within the meaning of the Act.

A. Treating Physician Rule

Plaintiff assertghat theALJ failed to follow the treating physician rukehen herejected
the opinions ofMcCoys treating psychiatrist, Dr. Heather Rohrer, aMdCoys treating
primary care physician, Dr. Edward Tribuzio.

Under the treating physician rulthe ALJ must give controlling weighb a treating
sources opinion if that opinion“is well-supported by medically acceptable clinical and
laboratory diagnostic techniques and is imgbnsistent with the other substantial evidence” in

the record.20 CFR § 404.1527(c)(2).




The ALJ must “always give good reasons” for the weight he gives a treatimges
opinion. 20 C.F.R. 804.1527(c)(2), and “[tlhose good reasansst be‘supported by the
evidence in the case record, and must be sufficiently specific to make clear sobseguent
reviewers the weight the adjudicator gave to tleating source's medical opinion and the
reasons for that weigfit. Cole v. Astrug661 F.3d 931, 937 (6th Cir. 201(uotingSoc. Sec.

Rul. No. 96-2p, 1996 SSEexis 9, at *12 (Soc. Sec. Admin. July 2, 1996)).

If the ALJ declines to give a treating souscepinion controlling weight, he must then
balance the following factors to determine what weight to give it: “the length of duenget
relationship and the frequency of examination, the nature and extent of the treatment
relationship supportability of the opinion, consistency of the opinion with the record as a whole,
and specialization of the treating sourc0 CFR 8404.1527(c)(2)see also Cole661 F.3dat
937;Wilson v. Comm'r of Soc. Se878 F.3d 541, 544 (6th Cir. 2004).

The Sixth Circuithas noted that “[b]alancing tWilsonfactors is required to satisfy the
second prong of the treating physician rul€bdle 661 F.3d at 938. A remand is not required,
however, if the ALJ “[meets] the goal of 1&27(d)(2)—the provision of the procedural
safeguard of reasonseven though [he] has not complied with the terms of the regulati®ee’
Wilson 378 F.3dat 547 (noting that some violations of the procedural requirement of 20 C.F.R.
8 404.1527(d)(2) may constitute harmless error).

1 Treating Psychiatrist

The Magistrate Judge’s Report & Recommendation sets forth a detaileghii@saf the
records ofMcCoys treating psychiatrist, Dr. Rohrewhich are briefly summarized here. Dr.
Rohrer diagnosedMcCoy with postiraumatic stress disordegeneralizedanxiety disorder
dysthymia and dependent personalifysorder(R. 331); andassigned her Global Assessment of

Functioning (“GAF”) scores between 45 and 62. Dr. Rohrer opinedvtb@oys methadone
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use adversely affected her cognitive functioning (R. 336), and that hencahiylsesses have
major impact on her emotional status” (R. 338 (emphasis in original).) Dr. Rohrer opined that
McCoy had marked limitations, defined as effectively precludimeg from performing the
activity in a meaningful way, in (gompleting a workweek without symptebased
interruptions and performing at a consistent pace without an unreasonable number and length o
breaks, (2)nteracting appropriately with the public, and ¢&}ting along with peers without
distracting them or exhibiting behavioral extremes. (R. 3B&cCoy had moderate limitations,
defined as significantly affecting but not totally precluding her from peifay the activity, in
(1) understanding ancemembering one or two step instructions,0@Yyying out simple one or
two step instructions, (3haintaining attention and concentration for extended periods,
(4) making simple work related decisions, and g&ifing realistic goals or making plans
independently. (R. 334-36.)
The ALJ reported that he “did not attach any significant weight to” Dr. Rslopinons

(R. 32), for the following reasons.

I. Alleged failure to define terms. Although the above terms
“marked” and “moderate” are defined ¢ime form used by DrRohrer(R. 333-34), the ALJ
indicated that Dr. Rohrer had not defined those terms3ZR33) The Magistrate Judge
acknowledged this error in his Report & Recommendation.

il Reliance orMcCoys physical complaints.Apparently relying on
McCoys own reports regarding her physical conditidd, Rohrer opined that McCoy's
“physical illnesses havenajor impact on her emotional status” and that “physical paira|[is
major problem”for McCoy. (R. 338,353 (emphasis in aginal).) Because the ALJ found

McCoys reports regarding her physical condition to be unreliable, he determined that Dr

f




Rohrer’s reliance was misplace(R. 32) Plaintiff maintainsthat Dr. Rohreprovided detailed
opinions only onMcCoys mental limitations, andsserts thatmental health issues are often
inextricably intertwined with physicatomplaints ofpain” (Dkt. 22 at 2.) While McCoy’s
mental and physical health magave ben connectedsubstantial evidence supports the ALJ's
determination that Dr. Rohrer’s reliance MoCoy’s reports was misplaced.

iii. Recommended course of treatmernthe ALJ found that Dr.
Rohrer’'s recommended course of treatment does not support a conclusion that the bismant
been limited to the extémhat her assessment suggéstidr. Rohrerrecommendeadnly one 30
minute session monthfpr medication management and one 15 minute mouthric visit. The
ALJ noted that the record establishes treatment on a less frequent basis. In fact, [2r. $xohr
the claimant in May 2008, after not seeing her for seven months and reported thak sbe di
need to be seen until two months ldteR. 3233 (citations omitted).) Plaintiff mistakenly
focuses onthe ALJ's apparent reference tdcCoys failure to adhere to Dr. Raér's
recommended treatment plan. The ALJ’'s reason was based on “Dr. Rohrer's recommended
course of treatmeyitnot onMcCoy’s failure to adhere to that course of treatment.

V. Inconsistency between complaint and opinidm. Rohrerreported
in November 2008 thaMcCoys primary symptom was “poor sleegR. 741), but McCoy
denied being tired during the day and denied taking (Rpg36). The ALJ found that such
treatment records were inconsistent with Dr. Rohrer’s opinion Nft&oy would require an
unreasonable number and length of rest bre@Rs33, 741.) This reason was not addressed in
Plaintiff's objections.

Plaintiff also asserts that remand is required because thalkigédlyfailed to consider

any of the factors sefiorth in 20 C.F.R. &04.1527(d)(2)6) before rejecting the treating




physicians’ opinions. (Dkt. 10 (citin@ole 661 F.3d 93) Plaintiff maintains that an
examination of the factors set forth $404.1527(d)(2would have revealed that the factors
weigh in favor of crediting Dr. Rohrer’s opinioiWhile the ALJ did not explicitly consider all

of the factors, he diddentify severalreasons for rejecting Dr. Rohrer’s opinion, including
reasons relating to two of the factors: supportability of the opinion and @ngisif the
opinion with the record as a whole. While one of the ALJ’s reasons, Dr. Rohlegedafailure

to define terms, was incorrect, the Court finds that the other reasons were slpporte
substantial evidence in the recorBecause the ALJ provided several reasons for rejecting Dr.
Rohrer’s opinionthe Court finds that the ALJ’s failure to consider all of thetdes constitutes
harmless errorSeeWilson 378 F.3d at 547.

Plaintiff also assertghat the ALJ was not permitted to rely exclusively on the
contradictory opinion of the neexamining psychologist, Dr. HamrickAccording toPlaintiff,
the Sixth Circuit has repeatedly downplayed the value of opinions frorexamining sources.
The Magistrate Judge correctly decided thatAhé did not err in adopting the opinions of Drs.
Hamrick, Lucas, and Lyon. The findings of Drs. Lucas and Lyon did not supportobrei®
opinion, and Dr. Hamrick, as the medical expert, had the opportunity to review the extick re

2. Treating Primary Care Physician

Plaintiff also argues that the Magistrate Judge erred when he concludedetiAdtlth
properly rejected the opinions from McCeytreating doctor, Dr. Tribuzio. Plaintiff argues that
the ALJ failed to fully and fairly develop the record and that should have sought additional
information from Dr. Tribuzio. However, the claimant has the burden of placing a “complete
and detailed” record before the ALLandsaw v. Ség of Health & Human Serys803 F.2d

211, 214 (6th Cir. 1986).




As the Magistate Judge concluded, thé.J properly considered Dr. TribuZi®treatment
notes and the lack of any documented clinical findingswas not improper to discount Dr.
Trubuzio's statement of disability when presented with treatment notes that failedvidepro
objective evidence to support that opinioffhe ALJ’'s decision is supported by substantial
evidence. He properly relied on the reviewing physiciddss. Morford, Bancks, and Green, in
addition to the medical expert, Dr. Barquet.

B. Credibility Deter minations

The ALJ found thatMcCoys “statements concerning the intensity, persistence and
limiting effects of these symptoms are not credible to the extent they are ibeohsgigh the
above residual functional capacity tes(R. 29.) Citing this statemer®laintiff asserts that the
ALJ improperly compareicCoy s statements with the residual functional capacity assessment
rather than the evidence of recor(Dkt. 22 at 6.) A more careful review of the ALJ’s decision
reveals that thabovestatement merelglescribes the ALJ’'sonclusion, which is followed by the
recordbasedeasons for the ALJ’s credibility determinatio(R. 29-30.)

The ALJ stated that there was no physiological basisMaCoy s backimpairment
speifically her inability to work due to “constant” back pain. (R. 2@Jaintiff points out that
the ALJ concludedthat there was sufficient evidence to find that her “histordexjenerative
disc diseaseconstituted a severe impairmenfR. 21.) It is not clear why the ALJ did not
discuss the degenerative disc diseasténcredibilitysection of his decision, but, considering
his decisionas a wholehe apparently found thaticCoy's history of degenerative disc disease
did not constitte a basis for “constant” back pain.

Plaintiff also asserts thate ALJ erred when heoncludedthatMcCoy s testimony was
not supported byhe documentedlinical findings of Drs. Rohrer andTribuzio. As to Dr.

Tribuzio’s lack of documented clinical findings, Plaintiff maintains that “the ALJ failed to
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develop the record.” (Dkt. 22 at 9.) As noted above, however, the claimant has the burden of
creating a complete and detailed recokthile Plaintiff points out that theecord contains Dr.
Rohrer’s clinical findings, the ALJ reasonably determined for cregibpurposes that such
findings did not suppoiicCoy's testimony concerning the severity of her symptoms.

According toPlaintiff, theALJ also erred when he foutMcCoyto benot credible based
on inconsistent statements made about her living situation and marijuarflaiséff points out
that he ALJ did notask McCoyto clarify these statementsThe ALJ also notedreportsthat
McCoy presented as “histrionic” anglasfound to be an unreliable historian at timd¥aintiff
states that histrionic personality disorder is a real medical condition and mait@ithere is
no evidence thaMcCoy purposefully exaggerated her symptom@®kt. 22 at 10.) Even if
McCoy did not purposefully exaggerate her symptoiing ALJ reasonably considerdot.
Hamrick’s testimony that histrionic personality disorder involves a tendemdyet overly
dramatic or to exaggerateSdeR. 30.)

In conclusion,the Court finds that thé\LJ “properly considered whether objective
medical evidence supportedM¢Coys] allegations of disabling pain. Further, the [ALJ]
considered McCoys] inconsistent statements .. in addition to statements made by treatment
provides that McCoy] exaggerated her symptoms. As a result, the [ALJ’s] credibility
determination is supported by substantial evidence.” (Dkt. 20 at 36—-37.)

C. Conclusion

Uponde novareview in accordance with the provisions of 28 U.S.63§(b)(1)(B), the
Court ADOPTS the Magistrate Judge March30, 2012 Report and Recommendat{@kt. 20)

andAFFIRM S thedecision of the Commissioner




The Clerk of Court i©DIRECTED to enterJUDGMENT for Defendant. This action is
herebyDI SMISSED.

IT ISSO ORDERED.

/sl Peter C. Economus - July 2, 2012
UNITED STATESDISTRICT JUDGE
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