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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
THE OPPORTUNITY FUND, LLC

Plaintiff, : Case No. 2:11-CVv-528

V. : JUDGE ALGENON L. MARBLEY
EPITOME SYSTEMS, INC., etal., : Magistrate JudgeElizabeth
: PrestonDeavers
Defendants.

OPINION & ORDER

[. INTRODUCTION
This matter is before the Court on Defemid8avana, Inc.’s (“Savana”) Motion to
Dismiss the Amended Complaint Pursuant téeRU1.2(B)(2), 12(B)(3)and 12(B)(6) of the
Federal Rules of Civil Procedure (“Motion”jDoc. 34.) For the reasons stated below,
Defendant’s Motion i&SRANTED in part andDENIED in part.
II. BACKGROUND
In May 2008, Plaintiff, The Opportunifyund, LLC (“Opportunity Fund”), an Ohio
company, became an “investing entity” in Epi® Systems, Inc. (“Epitome”), a Delaware
corporation based in Pennsylvania that predidlient companies with business information
processing services. This traoBan was memorialized withlzoan and Security Agreement
that granted some numbefinvesting entities,including Opportunity Futh, a security interest
in Epitome’s assets as collateral for funds.l€dbc. 26, Ex. A.) According to the terms of the

Agreement, collateral assets consisted of a comprehensive list of Epitome’s current and future

! The text of the document suggests the presence of at least one other investing entity: Vision Opportunity Master
Fund, Ltd.
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personal property, including intangibles likec, intellectual propeyt computer software
rights, and customer lists.

In July 2008, in connection with the Loand Security Agreement, Epitome executed a
Secured Promissory Note (the “Note”) (D@6, Ex. B) in which it promised to repay
Opportunity Fund the lent sum of $100,000 phtsrest on or before August 31, 2008. The
Note contains a successor clause, whiatest “This Note shall be binding upon Maker
[Epitome] and its successors and shall inurdaéobenefit of the Payee [Opportunity Fund] and
its successors and permitted assigns.” (Doc. 26, Bx.68) The Note also contains a choice of
law and forum selection clause which directs the laws of New Yik State govern “[a]ll
guestions concerning the constran, validity, enforcement and inf@etation” of the Note, and
that “all legal proceedings conoang the interpretations, enforcent and defense” of the Note
are to be “commenced in the state and federat€aiiting in the City of New York, Borough of
Manhattan.” (Doc. 26, Ex. B at 6-7.) Opporty Fund alleges that Epitome failed to comply
with the terms of the Note andattthe $100,000 loan was never repaid.

In March 2009, a Bill of Sale and Trans&tatement (“Bill of Sale”) (Doc. 26, Ex. C)
was executed which sold Epitome, or some paitsassets, to Savana, a Delaware corporation
with its primary place of business in Pennsylvaniae Bill of Sale lists Sovereign Bank as the
seller. The Bill of Sale indates that the buyer, Savana, paid Sovereign $400,000 for their
purchase, less a $60,000 expemsmbursed by the seller.

Plaintiff alleges that “the March 16, 2009 Bill of Sale [of Epitome to Savana] was in fact
a de facto consolidation or merger and/or ®ava merely a contintian of the business of
Epitome and/or the March 16, 2009 transaction was entered into fraudulently for the purpose of

escaping liability.” (Doc. 26 & 12.) In Plaintiff's conceptioof transaction, Savana was a
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newly formed company whose first act was the atjan of Epitome in its entirety. Epitome as
previously organized ceased operations in thieevedi the transactions. Savana continues to
conduct the business of Epitomeder the Epitome name. The Im&ss continues to serve the
same customersSéeDoc. 39 at 3-4, Ex. C.) Savana has retained top officers of Epitome to run
the business. In particular, Epitome’s founder is President of the new company, and Epitome’s
Chief Financial Officer is the new entity’s Chidministrative Officer (Doc. 39, Exs. C, D.)
Plaintiff has included as Exhibitdectronically available public records for Epitome’s business
entity registration in Pennsylvania (Doc. 3%, B) and Delaware (Doc. 39, Ex. B). Neither
evinces any information identifyingwnership interests in Epitome.

In contrast, Defendant Savana @nds that it purchased only someepitome assets,
and in doing so did not assume any of Epics liabilities orobligations. Defendant
characterizes the transactiorissue as a mere asset purchasepiblic sale orchestrated by
Sovereign Bank, which had seized the assets as collateral when Epitome defaulted on a secured
loan. Defendant argues Soveres exercise of this post-failt remedy was proper under the
Uniform Commercial Code and denies that themny continuity or commonality of ownership
between itself and Epitomes€¢eDocs. 35, 40.) Savana has sitibed no sworn affidavits in
support of these contentions.

In June 2011, Opportunity Fund filedCeamplaint asserting breach of contract,
conversion, promissory estoppel and unjusiclment claims against named defendants
Epitome and Savana. (Doc. 1.) After multiple futile attempts to serve process on Epitome
through the agents so designated in EpitorRelsnsylvania and Delaware business entity
records, Plaintiff concluded that Epitomeloager existed due to its purchase by Savana.

Plaintiff therefore amended its Complaint tom&aSavana as the sole defendant. (Doc. 26.)
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Defendant Savana now moves to dismiss BfisnAmended Complaint pursuant to Fed. R.
Civ. P. 12(b)(2) for lack of personal jurisdiction, puant to Rule 12(b)(3) due to the presence of
a forum selection clause in thimte, and pursuant to Rule 12(b)(6) for failure to state a claim on
which relief can be granted. The Court discusses each asserted ground for dismissal in turn.
[ll. MOTIONS
A. Personal Jurisdiction
Defendant Savana seeks dismissal of the clagaist it for lack opersonal jurisdiction
pursuant to Federal Rule of Civil Proced@&€b)(2). “Because pevsal jurisdiction is a
threshold determination linked to anybsequent order issued by the coufteé Kroger Co. v.
Malease Foods Corp437 F.3d 506, 510 (6th Cir. 2006), the Court turns to Defendant’s Rule
12(b)(2) argument first. For the reasons sehfbelow, Defendant’s Rule 12(b)(2) motion to
dismiss for lack of personal jurisdictionDENIED .

1. Standard of Review

Plaintiff bears the burden of establishthgt personal jurisdiction over a defendant
exists.Air Prods. & Controls, Inc. v. Safetech Int'l, InBQ3 F.3d 544, 549 (6th Cir. 2007)
(citing Serras v. First Tenn. Bank Nat'l Ass375 F.2d 1212, 1214 (6th Cir. 1989)). Where, as
here, “the district court reliesolely on written submissions aaffidavits to resolve a Rule
12(b)(2) motion, rather than resolving the motidter either an evideiary hearing or limited
discovery, the burden on the pldihis ‘relatively slight,” and'the plaintiff must make only a
prima facieshowing that personal jurisdiction etsisn order to defeat dismissalld. (quoting
Am. Greetings Corp. v. Coh839 F.2d 1164, 1169 (6th Cir. 1988)eunissen v. Matthew335
F.2d 1454, 1458 (6th Cir. 1991)). Plaintiff can make this showing by “establishing with

reasonable particularity sufficient contacts besw [the Defendants] and the forum state to
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support jurisdiction.”Neogen Corp. v. Neo Gen Screening, 1882 F.3d 883, 887 (6th Cir.
2002) (quotingProvident Nat'l Bank v. California Savings Loan As819 F.2d 434, 437 (3d
Cir. 1987)). In deciding a Rule 12(b)(2) motion, ©eurt “construe[s] theeicts in the light most
favorable to the non-moving party,” anddes not weighthe controvertingssertions of the
party seeking dismissalCompuServe Inc. v. Patters@9 F.3d 1257, 1262 (6th Cir. 1996)
(emphasis in original) (citinffheunisser935 F.2d at 1459).

2. Law and Analysis

a. Introduction

“Personal jurisdiction over an out-of-statefendant arises from certain minimum
contacts with [the forum] such that mainteoaf the suit does not offend traditional notions of
fair play and substantial justiceXir Prods.,503 F.3d at 549 (quotinigt'l Shoe Co. v.
Washington326 U.S. 310, 316 (1945)) (internal quatas omitted). When a federal court sits
in diversity, “[tlhe exera@e of personal jurisdiction is vdlonly if it meets both the state long-
arm statute and constitutiordiie process requirementCalphalon Corp. v. Rowlett@28 F.3d
718, 721 (6th Cir. 2000) (citingationwide Mut. Ins. Co. \ryg Int'l Ins. Co., Ltd.91 F.3d
790, 793 (6th Cir. 1993)).

Here, Plaintiff argues that this Court hasgdiction over Defendant Savana not because
of its own contacts with Ohio, bbecause it is successor to Epim As the Sixth Circuit has
explained:

federal courts have consistently acknedged that it is compatible with due

process for a court to exercise persquasdiction over an individual or a

corporation that would not ordinarily Iseibject to personal jurisdiction in that

court when the individual or corporati is an alter ego or successor of a
corporation that would be subject tag@nal jurisdiction in that court.



Estate of Thompson v. Toyota Motor Corp. Worldwidis F.3d 357, 362 (6th Cir. 2008)
(quotingPatin v. Thoroughbred Power Boats In294 F.3d 640, 653 (5th Cir. 2002)).
Accordingly, in evaluating Defendant’s 12(B) motion, the Court assesses first whether
Plaintiff has made the requisite prima facie statutory and constitutional showing with respect
Epitome, and then determines whether perspmaidiction can be imputed to Savana as

Epitome’s successor.
b. Ohio's Long Arm Statute

Ohio's long-arm statute grants Ohio coymssonal jurisdictin over a non-resident
defendant “as to a cause of action arising ftbenperson's ... [tJransacting any business in
[Ohio].” Ohio Rev. Code § 2307.382(A)(19jate Rock Construction Co., Ltd. v. Admiral Ins.
Co, No. 2:10-cv-1031, 2011 WL 3841691 at *2 (S@hio Aug. 30, 2011). The Supreme Court
of Ohio has broadly construed the meaninffrainsacting any business in Ohio,” which does
not require physical presence in Ol{gy. Oaks Mall Co. v. Mitchell's Formal We&59 N.E.2d
477, 470-80 (Ohio 1990%0ldstein v. Christianse538 N.E.2d 541, 544 (Ohio 1994).

The facts pled regarding Epitome’s intdrags with Plaintiff constitute “transacting
business in Ohio” within the broad meaning af gtatute. Epitome and Opportunity Fund — an
Ohio corporation with its primary place of busss in Ohio — together executed the May 2008
Loan and Security Agreement. That agreemstd Dpportunity Fund as dimvesting entity” in
Epitome and grants Opportunity Fund a securitgrast in all of Epitome’s assets, including its
stock, intellectual property, customer lists, eds.collateral for Opportunity Fund’s investments.
(SeeDoc. 26, Ex. A at 1-5.) Epitome and Oppmity Fund also together executed the June 2008
Secured Promissory Note, which memorializesrRiff's six-figure investment in Epitome and

created an ongoing obligation for Epitome to repay kban with interestPlaintiff’'s assertion
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of these transactions is sufficient to mak&iana facie showing thatersonal jusdiction over

Epitome is authorized undéhio’s long arm statute.
c. Due Process
In evaluating whether personal jurisdictiomymorts with due process, the Court must
determine whether there are sufficient minimeontacts between the nonresident defendant and

the forum state so as not to offend “traditional notions of fair play and substantial juddice.”
v. Parsons289 F.3d 865, 871-72 (6th Cir. 2002) (quotingl Shoe Co. v. Washingto826 U.S.
310, 316 (1945)). Jurisdiction may be found to Eeagher generally, ircases in which a
defendant's ‘continuous and systematic’ condutttimthe forum state renders that defendant
amenable to suit in any lawsuit brought against ihe forum state, or specifically, in cases in
which the subject matter of the lawsuit arises owira$ related to the defendant's contacts with
the forum.” Thompson545 F.3d at 361 (6th Cir. 2008) (quotiNgtionwide 91 F.3d at 793).
Here, as there is no indication that Epitomd ft@ntinuous and systematic’ contact with Ohio,
the relevant inquiry is whether the constitutioreguirements for specific jurisdiction are met in
this case.

Specific jurisdiction “often may be prereid on a single act of the defendant.”
Nationwide 91 F.3d at 794 (citinlyicGee v. Int'| Life Ins. Co355 U.S. 220, 222 (1957)). “The
nature and quality of the act, as well asdineumstances surrounding itommission, must be
examined to determine whether personal jurisdiction exists in each lkchgeiting Int’'l Shoe,

326 U.S. at 318). The Sixth Circiias devised a three-part test determining tk “outer limits
of in personanjurisdiction based on a single act:”

First, the defendant must purposefully iabémself of the privilege of acting in

the forum state or causing a consequendke forum state. Second, the cause of

action must arise from the defendant'svétats there. Finally, the acts of the
defendant or consequences caused byldiendant must have a substantial
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enough connection with the forum statertake the exercise of jurisdiction over
the defendant reasonable.

Payne v. Motorists' Mut. Ins. Cod. F.3d 452, 455 (6th Cir. 1993) (quotiSguthern Mach. Co.
V. Mohasco Indus401 F.2d 374, 381 (6th Cir. 19683 discussed below, the Court finds all
three requirements satisfied.
i. Purposeful Availment

With respect to interstatentractual obligations, “partieasho reach out beyond one state
and create continuing relationshignsd obligations with citizens ainother state are subject to
regulation and sanctions in the other Statehe consequences their activities.”"Nationwide
91 F.3d at 79%quotingLAK, Inc. v. Deer Creek Enterprise&35 F.2d 1293, 1300 (6th Cir.
1989)) (quotingBurger King Corp. v. Rudzewic471 U.S. 462, 473 (1985)) (internal quotations
omitted). The purposeful availment requirementters that a defendant will not be haled into
a jurisdiction solely as a result of ramd, fortuitous, or attenuated contactsl.” (quotingLAK,
885 F.2d at 1300) (quotingurger King,471 U.S. at 475) (internal quotations omitted). Thus,
“the existence of a contract with a citizertloé forum state, standing alone, will not suffice to
confer personal jurisdictioover a foreign defendant.fd. (citing Burger King 471 U.S. at 475).
Rather, “prior negotiations and contemplateife consequences, alowgh the terms of the
contract and the parties' actual course of dgali must be evaluated dgetermining whether the
defendant purposefully establishechimum contacts within the forum.1d. (quotingBurger
King, 471 U.S. at 479).

Epitome’s alleged contacts with Ohio satififys standard. lexecuting the Loan and
Security Agreement and Secured Promissory Note, Epitome purposely entered an ongoing

relationship with the Plaintiff Ohio corporationander to gain the benefit of Opportunity Fund’s



substantial investment capita¥loreover, that relationship carplated future consequences.
These contracts not only created an ongoirgation for Epitome to repay its debt to
Opportunity Fund, but also granted the Otdmnpany a conditional right to $100,000 worth of
Epitome’s assets should it default on its olilm#s. Epitome’s contacts are therefore hardly
random or fortuitous in naturbut rather a purposeful availmesftthe privilege of transacting
business on Ohi&Gee Burnshire Dev., LLC v. Cliffs Reduced Iron Cdr@8 F. App'x 425, 432
(6th Cir. 2006) (holding that &hOhio “transacting any business” standard is coextensive with the
purposeful availment prong of constitutional analysis).
ii. Arising from Activities in Forum State

To establish specific jurisdiction, the caudeaction at issue natl arise from the
defendant's activities in the forum stai@. Prods, 503 F.3d at 552. To meet this requirement, a
plaintiff must establislat least a “causal connection” bewn a defendant's activities in the
forum state and the harm to the plaintNeogen282 F.3d at 892. “If a defendant's contacts with
the forum state are related to the operativesfatthe controversy, then an action will be
deemed to have arisen from those conta@erhpuServe89 F.3d at 1267 (citinReynolds v.
Int'l Amateur Athletic Fed'm23 F.3d 1110, 1119 (6th Cir. 1994)). Here, all of Opportunity
Fund’s claims arise out of Epitome’s allegeiiufi@ to repay the Secured Promissory Note
executed with the Plaintiff Ohio corporation. Theisfies the second due process requirement.

iii. Reasonableness

Finally, a defendant’s acts or the consegesrthereof must hawesubstantial enough
connection with the forum state to make exercise of jurisdiction reasonat$@uthern
Machine Co.401 F.2d at 381. When the first two promgshe due process inquiry have been

satisfied, Ohio courts will “presume the spexdissertion of persongirisdiction was proper.”
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Cole v. Mileti, 133 F.3d 433, 436 (6th Cir. 1998). Wheaking the “reasonableness” inquiry,
courts consider several factofisicluding ‘the burden on the defdant, the interest of the forum
state, the plaintiff's interest in obtaining reli@fhd the interest of other states in securing the
most efficient resolutionf controversies.”"CompuServe§9 F.3d at 1268 (quotingm.
Greetings 839 F.2d at 1169-70).

As a Pennsylvania-based Dekre corporation, Epitome wid certainly be burdened by
defending a lawsuit in Ohio. Neverthelessgwlit accepted the capital investment from
Opportunity Fund and entered into the Loan Sedurity Agreement and Note, it assumed that
obligation. While it may be burdensome to defe suit in Ohio, Epitoae “knew when [it]
entered into [business] with [Plaintiff] thpt] was making a connection with Ohio, and
presumably ... hoped that connectisauld work to [its] benefit.1d.

Moreover, “Ohio has a legitimate inter@sfrotecting the business interests of its
citizens,”Bird, 289 F.3d at 875, and “a strong interestasolving a dispute involving an Ohio
company.”CompuServe89 F.3d at 1268. That another stateere, Pennsylvania or Delaware —
would also have an interestaaljudicating these claims “de@ot override the other factors
suggesting that personal juristion in Ohio is reasonableBird, 289 F.3d at 876.

Given the presumption of reasonableneas dhises from the Court's finding of
purposeful availment and harm arising out of Epitome’s contacts with Ohio, as well as the
Court’s obligation “construe the facts in thehlignost favorable to the non-moving party,”
CompuServed9 F.3d at 1262, the Court finds Epitome’s connections with Ohio substantial
enough to make personal jurisdictireasonable. Plaintiff's alletians therefore meet all three

elements necessary to estabBglecific jurisdiction over Epitomeonsistent with due process.
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d. Successor Jurisdiction

Having found the exercise of personal juigsion proper with respect to Epitome, the
Court now examines whether Savana may Ibgestito personal jurisdiction as Epitome’s
successor. As discussed above, the Sixth Circaiekplained that “it is compatible with due
process for a court to exercise personal jicigzh over ... an alteego or successor of a
corporation that would be subjectgersonal jurisdiction in that courtThompson545 F.3d at
362.See Hitachi Medical Sys. Am., Inc. v. Brangb. 5:09-cv-01575, 2010 WL 816344 at *5
(N.D. Ohio Mar. 4, 2010) (“The excise of jurisdiction over antal ego is compatible with due
process because a corpavatand its alter ego are tekame entitythus, the jurisdictional
contacts of one are the jurisdictional contacts of the othénégourposes of the International
Shoe due process analysis.")nfghasis in original) (quotingys. Div., Inc. v. Teknek Elecs., .|.td
253 Fed. Appx. 31, 27 (Fed.Cir. 2007). To apply theeesisor theory of pgonal jurisdiction in
a diversity action, courts look to the fonstate’s rules of successor liabilitgee Thompson
545 F.3d at 362 (applying Ohio law governingrping the corporate veil in an alter-ego
personal jurisdiction analysis).

In Ohio, “[tlhe well-recognized general rubé successor liability provides that the
purchaser of a corporation’s atssis not liable for the debtand obligations of the seller
corporation.” Welco Indus., Inc. v. Applied Cp617 N.E.2d 1129, 1132 (Ohio 1993) (citing
Flaugher v. Cone Automatic Mach. C607 N.E.2d 331 (Ohio 1987)). The Ohio Supreme Court
has identified discrete egptions to the general rule whent)'the buyer expressly or impliedly
agrees to assume such liabili(2) the transaction amounts tde factoconsolidation or merger;
(3) the buyer corporation is meredycontinuation of the seller qaoration; or (4) the transaction

is entered into fraudulently foréhpurpose of escaping liabilityld. at 1133 (citing-laugher,
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507 N.E.2d at 334). Plaintiff argues that thdal#o merger, mere continuation, and fraudulent
transaction exceptions ply in this case.
i. De Facto Merger

A de facto merger is “a transaction thasults in the dissolution of the predecessor
corporation and is in the natuséa total absorption of the prexis business into the successor.”
Welcq 617 N.E.2d at 1134 (citinglaugher, 507 N.E.2d at 340 (A.W. Sweeney, J., dissenting)).
The hallmarks of de facto merger include: “(d¢ continuation of the previous business activity
and corporate personnel, (2) a touity of shareholders resulty from a sale of assets in
exchange for stock, (3) the immediate or rapgsolution of the predecessor corporation, and (4)
the assumption by the purchasing corporation of all lialsldied obligations ordinarily
necessary to continue the peedssor’s business operations.”(citing Turner v. Bituminous
Cas. Co, 244 N.W.2d 873, 887 (Mich. 1976)).

Here Plaintiff has alleged that “the Mart, 2009 Bill of Sale [of Epitome to Savana]
was in fact a de facto consoltdan or merger.” To this endPlaintiff contends that Savana
purchased Epitome’s business operation in itsedy, continues to condt Epitome’s business
and serve its customers under the Epitome nanthas retained much of Epitome’s senior
management. Plaintiff also alleges that Epita®@ased operations andsva@ssentially dissolved
upon its acquisition by Savana. Although Plaintiff makes no allegations regarding the payment
details of the transaction nor the specific idergibéthe respective stoe&lders and directors of
Savana and Epitome, it is unclear how OpportuiRitgd would have access to such information
for two privately held corporations without the benefit of discpvirdeed, the publicly

available business entity ratriation documents for Epitome, both in Pennsylvania and
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Delaware, reveal no information whatsoever altoetdentity of the ownership interests in the
corporation. $eeDoc. 39, Exs. A, B.)

Defendant’s contrary contention that #és no continuityf ownership and no
assumption of ordinary busindgabilities or obligations is oho moment: the Court “does not
weigh the controverting assertions of the padagking dismissal” in @luating a Rule 12(b)(2)
motion.CompuServe§9 F.3d at 1262. Nor is the Court peaded by Defendant’s argument that,
under the Ohio Court dppeals’ decision ilRondy & Co. v. Plastic Lumber G011 WL
5377741, C.A. No. 25548, 2011 -Ohio- 5775 (OGtoApp. Nov. 9, 2011), Sovereign Bank’s
involvement bars this transaction from beade facto merger as a matter of law.

Plastic Lumbeiconsiders a situation in which a maactirer and sellesf plastic lumber
products, Plastic Lumber, defaulted on a bank kstured by the company’s assets. Plastic
Lumber and the bank, Huntington, entered aformal agreement by which Plastic Lumber
surrendered all its assets to lpildated in an orderly fashion lbythird-party liquidating officer.
The majority — though not all — of those assetse sold to Bright Idea, a newly formed
company fully owned by Plastic Lumber’s primahareholder. Unlike Plastic Lumber, Bright
Idea’s business was the sale and assemblasfipllumber products, not their manufacture.
Significantly, the prices of Plastlaumber’s various assets weaak either set byhe independent
liquidating officer and the bank, or determined kagitimate public aucin. Fully one quarter
of Plastic Lumber’s assets were sold todiparties, rather than to Bright Iddlastic Lumber
2011 WL 5377741 at *1. Under these fathg, Plastic Lumber Court found that “the
transaction at issue was not ‘irethature of a total absorptiontbie previous business into the

successor[,]' and thus d[id] not even seem to iibiw the general definition of a de facto merger
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as defined by thevelcoCourt.” Id. at *3 (first alteration in original) (quoting/elcq 617 N.E.2d
at 1134).

Savana argues that this case is analogoBfagiic Lumbein every respect because it
bought only some of Epitome’s assets — for cashstoak — at a public sale of collateral seized
by an independent senior cited exercising a proper remg and acting in good faith. This
characterization of the transamti however, has yet to be proven. Indeed, at this stage in the
proceedings, this Court cannot even weigh Deferslassertions against Plaintiff’'s allegations
that Savana purchased and absogitbme’s business in its entireompuServe89 F.3d at
1262. Accordingly, given that the nature of gale and Savana’s current business operation
have not yet been established, the Court cainmbthat undefined involvaent of Sovereign in
the transaction precludes de fanterger as a matter of law.

ii. Mere Continuation and Transaction to Escape Liability

The “mere continuation” exception permitssassor liability when the “the acquiring
corporation is just a new hat for, oreancarnation of, thacquired corporationPlastic Lumber
2011 WL 5377741 at *4 (quoting/elcq 617 N.E.2d at 1134). The mere continuation exception
is based on “the continuation of thegorate entity, not the business operatidd.’(quoting
Welcq 617 N.E.2d at 1134). This would be the caseekample, “when one corporation sells its
assets to another corporation witke #ame people owning both corporationd.(quoting
Welcq 617 N.E.2d at 1134). Because “[t]his type ahsaction is executed to escape liabilities
of the predecessor corporation, ... the inadequacypsideration is one difie indicia of mere
continuation.” Id. (quotingWelcq 617 N.E.2d at 1134).

The fourth exception, entering indotransaction with fraudulemtent to escape liability,

has similar hallmarks: “[ijndicia of fraud inglle inadequate consi@gtion and lack of good
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faith.” Welcq 617 N.E.2d at 1134 (citingurner, 244 N.W.2d at 887 (Colean, J., dissenting)).

Plaintiff has alleged that “Savana is mgr@ continuation of the business of Epitome
and/or the March 16, 2009 transantwas entered into frauduliinfor the purpose of escaping
liability.” (Doc. 26 at § 12.) As evidence of thRlaintiff points to the disolution of Epitome, as
well as Savana’s retentiof Epitome’s senior staff, inatling the installation of Epitome’s
founder as President of the new companyBpitbme’s Chief Financial Officer as Chief
Administrative officer. (Doc. 39 at 3-4, Exs. C, D.) Although continuation of the business
operation is itself insufficient to establish sassor liability via mere continuation, it makes
Plaintiff's allegations of corporate continuation more plausible. Again, given that Savana and
Epitome are both privately held corporationss tinclear how Plaintif€ould have made more
specific factual allegations asttee identities of their respectiwtockholders witout the aid of
discovery. SeeEpitome’s Pennsylvania and Delawareibeass entity registrations, Doc. 39, Ex.
A, Ex. B (containing no information garding corporate ownership).)

In addition, Plaintiff has presented fawtsich, when construed in the light most
favorable to the plaintiffCompuServe89 F.3d at 1262, raise theesper of inadequate
consideration — the tell-tale sign that implicabesh mere continuation and an impermissible
transaction to escape liability. &pfically, the Bill of Sale indica&ts that Savana paid the seller
$400,000, less $60,000 in expenses reimbursed byltee déindeed Savana only paid
$340,000 to purchase Epitome in itdiety, including all of its asets, that amount would seem
remarkably little consideration in light ofdHogical inference that Epitome’s assets were

sufficient to secure at least $440,000dans not nine months earlfer.

2 The inference is that, if indeed this was a post-defaultdadellateral, the value of the collateral sold would not
exceed the amount of the total debStavereign plus expenses. If expehaccount for $60,00the debt to
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Defendant asserts that there was no cortimuaf ownership, and argues that, because it
purchased Epitome’s assets from SoverdRiastic Lumberprecludes recourse to the mere
continuation theory as a matter of law. Aghe de facto merger context, this argument is
likewise unavailing. To beginith, as discussed above, Defentda characterization of its
relationship to Epitome and of the transactsra purchase of collateral seized by a senior
creditor are not weighed atisrstage of the litigationCompuServed9 F.3d at 1262.

But even if the Court were to infer frometBill of Sale that the Epitome was sold in
order to pay off the compars/butstanding debt to Sovege, those facts would ngiso facto
foreclose a finding of successor liability. ®hio Court of Apeals’ decision ilastic Lumber
is premised on a number of vargrticular findings of fact whithave not yet been established
in this casé.Specifically, thePlastic Lumbercourt held that that the mere continuation
exception did not apply wherewas undisputed that:

(1) Huntington was a secured party thatd a valid blanket lien on Plastic

Lumber's assets; (2) Huntington instruckdstic Lumber to hire a restructuring

agent, who ultimately became a liquidating agent, so that Huntington might

realize the most money possible from slade of Plastic Lumber's assets; (3)

Huntington was entitled, as the securegbidor, to proceed in the manner it did;

(4) the assets of Plastic Lumber tBaight Idea acquiresvere acquired through

the third party agent and from Huntingtamd (5) the assets were sold for fair

and reasonable price given the naturéhefassets and the circumstances under

which they were sold.

Plastic Lumber2011 WL 5377741 at *4. On that record, the court found “no evidence ... which

suggested that Bright Idea puaded the assets of Plastic Lienkor inadequate consideration,

Sovereign would total at least $340,000. Furthermappears that at least two other loans were secured by
Epitome’s assets: Opportunity Fund’s $100,000 capital investment and an unknown faomoision
Opportunity Master Fund, Ltd., the other investing entity named in the loan and security agreteebatc.(26,
Ex. A at 29.) Together, that woutdean at least $440,000 worth of Isamere secured in Epitome’s assets.

* The facts of the case are set fortlyieater detail in Part Ill.A.2.dsupra See also Plastic Lumhe2011 WL
5377741 at *1.
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or that the transaction was conducted taps the liabilities of Plastic Lumbetd. at *5.

Here, in contrast, the legitimacy of Epitome’s sale and the adequacy of considamation
in dispute. Without the hallmarks of formalitggitimacy, and adequacy that characterize the
asset seizure, liquidat and public auction iRlastic LumberSovereign’s apparent listing in
the chain of ownership does not foreclose eencentinuation theory of successor liability.
Indeed, it would be incredibly problematic itampany could shirk allesured debt obligations
save one by nominally surrendeririits assets to a chosen crediind then, clothed in a new
corporate form, buying those assets back for tivepliace of a single outstaling debt. Thus, at
this pre-evidentiary stage, the Court doesfimat recourse to mereontinuation barred as a
matter of law. If this case is indeed analogouBl&stic LumberSavana will have the
opportunity to so prove as the record develops.

In light of the above, Plaintiff's allegatiose sufficient to make prima facie showing
of successor status for the purposes obdéistang personal jusdiction over Savan&ee Dow
Corning Corp. v. Jie Xiao, et alNo. 11-10008-BC, 2011 WL 2015517 at *15 (E.D. Mich. May
20, 2011) (finding allegations thatfdadant is a successor creategh@ld assets from liability
to be sufficient for prima faciehewing of personal jurisdiction{3orge v. Rapid Advance, LL.C
No. 10-11474, 2011 WL 679842 at *4-5 (E.D. Miéteb. 16, 2011) (finding allegations that
defendant is a successor by virtue of “memetinuation” theory sufficient for prima facie
showing of personal jurisdictionyyeather Underground, Inc. v. Navigation Catalyst Sys, Inc
No. 09-10756, 2011 WL 2414415 at *5 (E.D. Michné 10, 2011) (finding allegations of
defendant’s alter-ego status saiint for prima facie showing of personal jurisdiction).

The Court notes, however, that Plaintiff's parfacie showing is merely that. A threshold

determination that personal juristion exists “does not relieve [th@aintiff] [...] at the trial of
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the case in chief from proving the facts upon \whigisdiction is based by a preponderance of
the evidence.”Hitachi, 2010 WL 816344 at *8 (quotingerras F.2d at 1215) (changes in

original) (internal quotations omitted).
e. Conclusion

Plaintiff has met its burden and made the requisite prima facie showing that this Court’s
personal jurisdiction over Savana is properfeDdant’s Rule 12(b)(2) motion to dismiss for
lack of personal jusdiction is therefor® ENIED.

B. Forum Selection Clause

Defendant moves pursuant to Federal Rul€igfl Procedure 12(b)(3) to dismiss this
action in light of the forum selection clause @néd in the Note. Th8ixth Circuit, however,
has stated unequivocally that “a forum selection clause shoulserasiforced through dismissal
for improper venue under FRCP 12(b)(3) becdhese clauses do not deprive the court of
proper venue.Wong v. PartyGaming Ltd589 F.3d 821, 829 (6th Cir. 2009). Accordingly, the
Court declines to use Rule 12(®)to that effect here. Defdant’s motion to dismiss pursuant
to Rule 12(b)(3) iDENIED.

Because Defendant has made no other motiegarding the Note’s forum selection
clause, the Court’s ability to considis matter is severely constrairied/hen presented with a
procedurally improper 12(b)(3) motion assertinfprum selection clause defense, the Court

may,sua sponteanalyze the question undbe common law doctrine éérum non conveniens.

* Forum non conveniens or a 28 U.S.C. § 1404(a) motion to transfer venue would both have fopeiat@pp
mechanisms through which to enforce the forum selection ciussue in this case. In addition, there is debate
among district courts in this Circuit as to whetherraro selection clause may baforced via a Rule 12(b)(6)
Motion. SeeCarillo v. ITFCO Industries, Ing 2011 WL 4538079 (M.D. Tenn. Se@0, 2011) (collecting cases and
deciding that 12(b)(6) is not a propaechanism for forum selection clawsgorcement). As Defendant has made
no such argument, however, this Court does not consider the question here.
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Wong v. Partygaming Ltd589 F.3d 821, 830 (6th Cir. 2009). A court balances three factors in
the forum non conveniens analygi$) the existence of an agleate alternate forum; (2) any
relevant public factors that favanother venue; and (3) any relatarivate factors that favor
another venueSee Stewart v. Dow Chemical C865 F.2d 103, 106 (6th Cir. 198%ua sponte
invocation of the doctrine is apypriate if the court already posses “facts relevant to the issue
of forum non conveniensEstate of Thomso®45 F.3d 357, 364-65 (6th Cir. 2008) (citing
Chamber v. NASC®01 U.S. 32, 44 (1991)).

Here, the Court does not posseufficient information to weigh the doctrine's factors
and make a determination. To assess dradismissal under fam non conveniens is
warranted, the Court must assess public and private factors, of which the validity of a forum
selection clause in@ntract is only oneSee Kerobo v. Southwestern Clean Fuels, C@gb
F.3d 531, 537-38 (6th Cir. 2002) (explaining, in tbatext of a motion to énsfer, that when a
district court weighs public andipate factors related to venuea}[forum-selection clause in a
contract is one of the factorsdonsider in this calculus [ant§hould receive neither dispositive
consideration... nor no cadsration™) (quotingSteward Org. Inc. v. Ricon Carpt87 U.S. 22,
31 (1988)). Accordingly, “[i]t vould be unfair to both parties toake this determination based
on the arguments presented in their briefs thbt address facts relevant to the standards for
12(b) motions, not forum non convenienArtelormittal Tubular ProdsShelby, Inc. v. Uranie
Int’l, S.A, No. 1:09-cv-1821, 2011 WL 1230271 at(™d.D. Ohio Mar. 30, 2011) (denying
enforcement of forum selection clause videR12(b)(3) and decling to analyze forum non
conveniensua sponte As such, the court declines aistime to analyze the forum selection

clause defenssua sponteunder the doctrine of forum non conveniens.
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C. Failure to State a Claim

Finally, Defendant Savana moves to dismissriff's action for “failure to state a claim
on which relief can be granted” pursuanttxderal Rule of Civil Procedure 12(b)(6).
Specifically, Defendant argues tHlaintiff's successor liability eims are inadequately pled
and fail as a matter of law. Defendant algguas that each of the underlying claims to which
successor liability is pendant — Breach of Cactt(Count 1), Conversion (Count Il), Promissory
Estoppel (Count IIl) and Unjust Enrichment (Coiit — also fail as a matter of law under the
facts alleged. Defendant’s motion to dismisSRANTED as to Count Il an@ENIED as to
Counts I, Il and V.

1. Standard of Review

Federal Rule of Civil Procedure 12(b)(6) permits dismissal of a complaint for “failure to

state a claim upon which relief can be granteéed. R. Civ. P. 12(b){6 A complaint must
contain a “short and plain statement of the claim shgwhat the pleader is entitled to relief.”
Fed. R. Civ. P. 8(a). Although a plaintiff need ptead specific facts, the complaint must “give
the defendant fair notice of what thaiah is, and the grounds upon which it rests&dder v.
Blackwell 545 F.3d 459, 470 (6th Cir. 2008) (quotickson v. Parduss51 U.S. 89, 93
(2007)). The plaintiff's ground for relief must eitamore than “labels and conclusions, and a
formulaic recitation of the elemer$ a cause of action will not doBell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007). The plaintiff hasssed Rule 12(b)(6) if he or she pled
enough facts “to state a claim to relibét is plausible on its face Ashcroft v. Igbal556 U.S.
662, 663 (2009).

In evaluating a Rule 12(b)(6) motion, the Gaarcepts Plaintiff's factual allegations as

true, and “the complaint is construed liberaiiyfavor of the party opposing the motioriJavis
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H. Elliot Co. v. Caribbean Util. Co., Ltd513 F.2d 1176, 1182 (6th Cir. 1975) (citid@range

v. Medical Protective Cp394 F.2d 57, 59 (6th Cir. 1968)). “Furthermore, such a motion should
not be granted ‘unless it aggrs beyond doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to reliefild. (quotingConley v. Gibson355 U.S.

41, 45-46 (1957)).

2. Law and Analysis

a. Choice of Law

In briefing this Motion to Dismiss, the pai®ave argued the suffezicy of Plaintiff’s
claims undeOhio law. Yet the contract at issue — tete — contains a choice of law clause
which is unequivocal in its sattion of New York law to gover‘[a]ll questionsconcerning the
construction, validity, enforcemeand interpretation of th[e] Note.” (Doc. 26, Ex. B, pp.6-7.)
Thus, this Court cannot not take as given @i law should be applied this case.

“In a diversity case, a federal district colistobligated to applyhe choice of law rules
of the state in which it sits.’Slate Rock Constr2011 WL 3841691 at *2 (quotirgecurity Ins.
Co. v. Kevin Tucker & Asso&4 F.3d 1001, 1005 (6th Cir. 1995)). Ohio has adopted § 187 of
the Restatement (Second) of Conflict of Laws, under which “parties’ choice-of-law provisions
are enforceable unless [1] ‘the chosen state hasiipgtantial relationship to the parties or the
transaction and there is no otlheasonable basis for the partiesbice, or [2] application of the

law of the chosen state will be contrary te thndamental policy of a state having a greater

> The Note’s choice of law clause states:
All questions concerning the construction, validity, enforcement and interpretation of this Note
shall be governed by and construed and enforcaddardance with the internal laws of the State
of New York, without regard to the prindes of conflicts ofaw thereof.

(Doc. 26, Ex. B at6.)
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material interest in the issue than the chagate and such state wdulde the state of the
applicable law in the absenoéa choice by té parties.”Century Bus. Servs., Inc. v. Barfon
967 N.E.2d 782, 793 (Ohio App. 2011) (quotiBchulke Radio Prods., Ltd. v. Midwestern
Broad. Co, 453 N.E.2d 683, syllabus (Ohio 1983)Neither exception applies here.

Given New York State’s apparent lackawinnection to either the parties or the
transaction, the first exceptiovould initially seem germanés the Sixth Circuit has made
clear, however, this exception “rarely, if evappl[ies] as a practical matter because contracting
parties rarely make a choicelafv without a good reasonDaimlerChysler Corp. Healthcare
Benefits Plan v. Durde®48 F.3d 918, 924 n.2 (6th Cir. 200Bather, “[t]his exception is
merely intended to preclude, for example theliaption of ‘foreign law which has been chosen
by the parties in the spirit of adventure or to provide alexxercise for the judge.’ld. (quoting
Rest.2d Conflict of Laws § 187 cmt. f). Theestlon of New York law to govern a financial
instrument is hardly so “adventurous” a choickug, as it is not the fution of the judiciary to
speculate as to the mindset of the parties, thigtQull presume they acted on a rational basis.
SeeRest.2d Conflict of Laws § 187 cmt. f (“Therpas to a multistate contract may have a
reasonable basis for choosing a state with wthielcontract has no suhbatial relationship. For
example, .... parties to a contract for the gportation of goods byea between two countries
with relatively undeveloped legaystems should be permitted to submit their contract to some

well-known and highly elabated commercial law.”).

® This analysis is applied “even when the parties have set forth a choice of law and indicatedtthbeitjsplied
‘without regard to principles afonflicts [sic] of law[s].”” Century Bus. Servs967 N.E.2d at 793 n.6 (alterations in
original) (quotingGreif Packaging, LLC v. Ryder Integrated Logistics,,liNn. L-09-1259, 2010 WL 3610588 at
*3 (Ohio App. Sept. 17, 2010)).
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Nor does the second exception apply. Givenitivolvement of an Ohio corporation,

Ohio may indeed have a materially greater interest in the outcomis dfgpute than does New
York, which has no connection to either partthere is, however, no indication that New York
law with respect to successor liability or commlaw contract and quasontract claims would
be fundamentally contrary ©©hio public policy.

Having determined that the Note’s choicdayt clause falls within neither enumerated
exception, the Court finds the clause enforceakdeordingly, the proper substantive law to
apply is that of New York, anélaintiff's assertion of successor liability against Savana, as well
is its underlying claims for breach of contréCbunt I), conversion (Count Il), promissory
estoppel (Count IIl), and unjushrichment (Count 1V), must tanalyzed for adequacy under

New York law. The Court will consider eashriatim
b. New York Successor Liability

New York applies the same general rulessiaccessor liability as does Ohio. Thus, “a
corporation that purchases the assd another corporation is geaby not liable for the seller's
liabilities,” New York v. Nat'l Serv. Indus., Ind60 F.3d 201, 209 (2d Cir. 2006), unless: “(1)
[the buyer] expressly or impliedly assumed pinedecessor's tort liability, (2) there was a
consolidation or merger of seller and purara$3) the purchasing corporation was a mere
continuation of the selling corpation, or (4) the tragaction is entered into fraudulently to
escape such obligationsld. (quotingSchumacher v. Richards Shear Gth1l N.E.2d 195, 198
(N.Y. 1983)).

i. De Facto Merger
The de facto merger exception “originatactcases where the seller's shareholders

retained their interest in theansferred assets thugh an ownership interest in the purchasing
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corporation, while freeing the assets from trerok of the seller's creditors by disguising the
transaction as an asset s&argo Partner AG v. Albatrans In@07 F.Supp.2d 86, 94-95
(S.D.N.Y. 2002)aff'd 352 F.3d 41 (2d Cir. 2003). In such cases, “courts determined that the
form of the transaction did not accurately paytits substance, and they imposed successor
liability upon the purchaser.id. Although “[tihe New York Courbf Appeals has not directly
addressed whether a de facto merger creataktyidbr a successor corporation, ... [the Second
Circuit] and lower New York cots have held that it doedNat'| Serv. Industries460 F.3d at
209 (quotingCargo Partner AG v. Albatrans, InB52 F.3d 41, 45 (2d Cir. 2003)).

A de facto merger occurs “when a trarigag, although not in form a merger, is in
substance ‘a consolidation or rger of seller and purchaserNat'l Serv. Industries460 F.3d at
209 (internal quotations omitted) (quoti@grgo Partner AG352 F.3d at 45). Under New York
law, “hallmarks of a de facto merger includ&) continuity of owneisip; (2) cessation of
ordinary business and dissolution of the acquoagboration as soon @®ssible; (3) assumption
by the purchaser of the liabilities ordinarily necessary for thetemupted continuation of the
business of the acquired corporation; and (#finaity of management, personnel, physical
location, assets, and general business operati@t’l'Serv. Industries460 F.3d at 209. “In
New York, courts have found the continuityafnership requirement satisfied where the
shareholders of the selling corption retain only an indirect interest in the assets that were
sold.” Hayden Capital USA, LLC v. Northstar Agri Indus., LIN®. 11 Civ. 594(DAB), 2012
WL 1449257, *5 (S.D.N.Y. Apr. 23, 2012) (citing re New York City Asbestos Litid5
A.D.3d 254, 256 (N.Y. 2005) (“Therft criterion, continity of ownershipgexists where the
shareholders of the predecessor corporationrheabrect or indirecshareholders of the

successor corporation as the tesfithe successor's purchaselw predecessor's assets, as
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occurs in a stock-for-assets transactiorCgrgo Partner,207 F.Supp.2d at 104-105 (S.D.N.Y.
2002) (“The fact that the seller's owners rethr interest in theupposedly sold assets
(through their ownership interest in the purchamsete ‘substance’ whicmakes the transaction
inequitable.”) (emphasis in original)).

As the Court has discussed at lengtePart I11.A.2.d.i.,suprg Plaintiff's allegations
related to the post-transaction cessation of Bmtahe uninterrupted continuation of Epitome’s
business operations, the transfer of Epitome’s asséil, and the continuity of management in
the form of several of Epitome’s senior officeasg sufficient to makRule 12(b)(2)’s required
prima facie showing that the de facto mergereption applies. The Qd likewise concludes
that these allegations, when accepted as true@mstrued in the light most favorable to the
Plaintiff, Davis H. Elliot 513 F.2d at 1182, are sufficient to m&Kaeintiff's asseibn of de facto
merger “plausible on its facelgbal, 556 U.S. at 663, and “give the defendant fair notice of what
the claim is, and the grounds upon which it resi¢dder, 545 F.3d at 470.

Given that the retention of amdirect interest in sold assets can establish continuity of
ownership under New York law{ayden Capital USA2012 WL 1449257 at *5, the undefined
involvement of Sovereign in the sale of Epitodoes not as a matterlafv preclude a finding of
de facto merger. Although Plaintiff will ultimatehave to prove that Epitome’s stockholders did
retain such an interest, itusiclear how Opportunity Funds a third party, could access
information regarding the detaitd Savana’s purchase of Epitoroethe respective identities of
those private corporatiohstockholders without thbenefit of discovery Cf. Michaels Bldg. Co.
v. Ameritrust Co., N.A848 F.2d 674, 680 (6th Cir. 1988) (“Esally in a case in which there
has been no discovery, coun@ve been reluctant to dismiss the action where the facts

underlying the claims are withthe defendant's control.”) (aigssing the exception to Fed. R.
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Civ. P. 9(b)’s heightened pleady standard for fraud in cas&ghere the information is only
within the opposing party’s knowledgeAccordingly, reading all infeences in favor of the non-
moving party, the Court cannot sawthPlaintiff can prove no sef facts which would entitle it
to relief from Savana on thmasis of de facto mergddavis H. Elliot Co, 513 F.2d at 1182 (6th
Cir. 1975) (quotingConley 355 U.S. at 45-46).

ii. Mere Continuation and Transaction to Escape Liability

The mere continuation exception “is designegdrvent a situation whereby the specific
purpose of acquiring assets is to place thosdsagaeof reach of the predecessor's creditors....
Thus, the underlying theory tiie exception is that[ ] if [ajorporation goes through a mere
change in form without a significant changesubstance, it should nbe allowed to escape
liability.” Hayden Capital USA2012 WL 1449257 at *5 (alteratis in original) (internal
guotations omitted) (quotin§ociete Anonyme DauphitexSchoenfelder CorpNo. 07 Civ.

489, 2007 WL 3253592 at *6 (S.D.N.Y Nov. 2, 2007)).

The mere continuation rule applies in N¥ark when “the purbasing corporation ...
represent[s] merely a ‘new hat’ for the seller. Tikait is not simply the business of the original
corporation which continues, but the corporate entity its€¥fargo Partner,207 F.Supp.2d at
95 (internal citationemitted) (quotind-adjevardian v. Laidlaw-Coggeshall, Ine31 F.Supp.
834, 839 (S.D.N.Y. 1977)). Mepmntinuation “requires actudissolution of the sellerCargo
Partner,207 F.Supp.2d at 95 (citifghumacher59 N.Y.2d at 244): “[t]he successor-buyer is
not in existence prior to the prase of the predecessor's essand the predecessor-seller does
not survive the sale of the asse#lVarado v. Dreis & Krump Mfg. Gd Misc.3d 912(A), 2004
WL 258117 at *2 (N.Y. Super. Ct. Jan. 23, 2004)) (ci@rgenlee v. Shermah42 A.D.2d 472,

476 (N.Y.A.D. 1989)). Other factors “consideredNgw York courts to be indicative of the
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‘mere continuation’ exception are that the busiréthe successor is the same as the business of
the predecessor, the business employs the same work force, and the predecessor's officers and
directors become the officeraddirectors of the successold (citing Mitchell v. Suburban
Propane Gas Corp182 A.D.2d 934 (N.Y.A.D. 1992)).

In New York, the de facto and mere cowi@tion exceptions have largely subsumed the
exception for transactions undsen to escape lidlly has been largely subsumed b$ee
Cargo Partner,207 F.Supp.2d 86, 94-95 (discussing the raerginuation and de facto merger
exceptions). New York courts & noted, however, that “a purabe of assets may ordinarily
be arranged so as to insulate ploechaser from the seller’s liaibiés’ so long as the purchase is
‘for fair consideration andndertaken in good faith asdane fidetransaction.'Connecticut
Indem. Co. v. ZLCentury Transp. Co., IndNo. 99-cv-7735(ILG), 2001 WL 868340 at *7
(E.D.N.Y Jul. 27, 2001) (quotinGardner v. Fyr-Fyter Co.47 A.D.2d 591, 591 (N.Y.A.D.
1975)). Thus, the absence of fair consideradiot good faith can weigh in favor of finding that
the transaction was, in substance, one “wittoncomitant assuripn of liabilities.” Gardener
47 A.D.2d at 591 (holding that questions as to Wean asset sale wasrffair consideration
and undertaken in good faith as a bona fide &etien” created “factdassues which preclude
the granting of summary judgment’garding de facto merger).

Here, as discussed in Part lll.A.2sdipra Plaintiff has allegethat Savana was a new
corporation whose first act was the purchafsEpitome in whole, and that Epitome was
dissolved following the transaoti. Plaintiff has also allegedahSavana continued Epitome’s
business to the same customers under the managefitepitome senior officers. In addition,
Plaintiff argues the transaction was merelyattempt to remove assets from the reach of

Epitome creditors like itself, amllegation supported by the sdagly low purchase price paid
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by Savand.While not conclusive evidence of the tianation of the corpate entity, these are
“factors considered by New York courts toibdicative of the ‘mere continuation’ exception.”
Id. That plaintiff did not plead specific detail tasstockholders in common is not fatal where, as
here, the identity of such stockholders idenstyot publicly accessible for privately held
corporations absent discovef. Michaels Bldg. Co848 F.2d at 680 (“Especially in a case in
which there has been no discovery, courts l@en reluctant to dismiss the action where the
facts underlying the claims are within the defertdacontrol.”) (discussing exceptions to Fed. R.
Civ. P. 9(b)’'s heightened pleiag standard for “information . only within the opposing party’s
knowledge”). Reading all inferences in thghli most favorable tthe non-moving party,
Plaintiff's assertion of mere atinuation is plausibland the Court cannotysghat Plaintiff can
prove no set of facts that would estabbsitcessor liability via mere continuati@avis H.
Elliot Co., 513 F.2d at 1182 (quotir@onley 355 U.S. at 45-46).
iii. Conclusion

Plaintiff's allegations are thefore sufficient at this stag# the litigation to sustain

claims against Savana predicated on Deferslantcessor liability. Thus, to the extent

Plaintiff's allegations state claims against Ept& they likewise state claims against Savana.
c. Breach of Contract

Count | of Plaintif’'s Amended Complaint asteclaims against Savana, as successor to
Eptiome, for breach of contract. To estabhstlaim for breach of contract under New York
law, a party must prove: “(1) awotract; (2) performanaef the contract by onparty; (3) breach
by the other party; and (4) damagesdmmand Cinema Corp. v. VCA Labs,.Jd64 F.Supp.2d

191, 198 (quoting@erwilliger v. Terwilliger,206 F.3d 240, 245-46 (2d Cir. 2000)). Plaintiff has

7 Seetext accompanying note &upra
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alleged that: (1) the Note constitutes a valnd enforceable contria¢2) Opportunity Fund
substantially performed on thedntract in making the $100,000 loan to Epitome; (3) Epitome
breached the contract by failing to repay thanlcand (4) Opportunity Fund has been damaged
by the breach in the amount of $100,000 plus intefdsts, Plaintiff has stated a claim against
Epitome, and, by extension, a claim against Sagaarsiccessor to Epitome, on which relief can
be granted. Savana’s argumergttBavana was not party tethote simply begs again the
guestion of claims predicatesh successor liability, whichihCourt has addressed and
dispatched at length, above. Defendant’s madbotismiss Count | pursuant to Rule 12(b)(6) is

thereforeDENIED.
d. Conversion

Count Il of Plaintiff's Amended Complaint asteclaims against Savana, as successor to
Eptiome, for conversion. Conversion is “any utauized exercise of dominion or control over
property by one who is not the owner of the prop#rat interferes withrad is in defiance of a
superior possessory right afiother in the propertyCommand Cinemal64 F.Supp.2d at 199
(quotingSchwartz v. Capital Liquidators, In@84 F.2d 53, 53 (2d Cir. 1993)). Under New
York Law, “[a] conversion claim may only succeiéthe party alleges a wrong that is distinct
from any contractual obligationdd. (citing Briarpatch Ltd. L.P. v. Geisler Roberdeau, Inc.,
148 F.Supp.2d 321, 328 (S.D.N.Y. 2001)). Thus, “[tghis no conversion action where damages
are sought for breach of contradd’ (citing Peters Griffin Woodward, Inc. v. WCSC, I8,
A.D.2d 883 (N.Y.A.D. 1982). HerePlaintiff has alleged no wng distinct from Epitome’s
breach in failing to repay the $100,000 Note. Riffis claim for conversion therefore fails as a

matter of law. Defendant’s motion to dims Count Il pursuarib Rule 12(b)(6) iSSRANTED.
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e. Promissory Estoppel

Count Il of Plaintiff’'s Amended Complaint sarts claims against Savana, as successor
to Eptiome, for promissory estoppel. A cause of action for promissory estoppel under New York
law “requires the plaintiff to prove three elents: 1) a clear and unambiguous promise; 2)
reasonable and foreseeable reliance on that proamse3) injury to the relying party as a result
of the reliance.’Ashland Inc. v. Morgan Stanley & Co., Inc700 F.Supp.2d 453, 472 (S.D.N.Y.
2010) (quotingKaye v. Grossmar202 F.3d 611, 615 (2d Cir.2000)). A claim for promissory
estoppel “may proceed jointly with a breach ofittact claim only wher# is not clear that a
valid contract exists.Brenner v. BrennemMNo. CV 10-4857, 2012 WL 3597247 at *7 (E.D.N.Y.
Aug. 20, 2012) (quotin®@LD Prods., LLC v. Viacom, IndNo. 10 Civ. 2625, 2011 WL 1327340
at *15 (S.D.N.Y. Mar. 31, 2011)). Where a caatrs enforceability is at issue, however,
“plaintiffs are ‘entitled to pleathe alternative theory of promigycestoppel in the event it is
later determined there i enforceable contract.ltl. (quotingPolargrid LLC v. Videsh
Sanchar Nigam LtdNo. 04-cv-9578, 2006 WL 903184°& (S.D.N.Y. Apr. 7, 2006)).

Here, Defendant Savana has yet to answBitaimtiff's Complaint. Accordingly, it is not
yet clear whether Defendant will contest thedifiand enforceability of the Note. To the
extent that Defendant choosestmtest this issue, Plaintiff fentitled to pleadhe alternative
theory of promissory estoppelld. In the event it isater determined #re is no enforceable
contract, Plaintiff has stated a claim for presary estoppel against Epite — and by extension
Savana — in alleging that: (1) the Note caméaa clear promise to repay the $100,000 loan with
interest by August 31, 2008; (2) Ritff's reliance was reasonabdmd foreseeable in light of

Plaintiff's business relationshipith Epitome; and (3) Plaintiff was injured by loss of those
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funds as a result of itgeliance. Defendant’s motion ¢lismiss Count Il pursuant to Rule

12(b)(6) iIsDENIED.
f. Unjust Enrichment

Count IV of Plaintiffs Amended Complaint asserts claims against Savana, as successor
to Eptiome, for unjust enrichment. Pursuarilew York law, “where a plaintiff has paid the
defendant money pursuant to an unenforceadpleement, he may obtain restitution damages
under an implied-in-law contract theory whererthis found to be no enforceable contract, but
in equity and good conscience the defendantldhmat retain the amounts paid to him.”
Kermaneshah v. Kermanshaio. 08-cv-409, 2010 WL 1904126 *6 (S.D.N.Y. May 11, 2010)
(citing Hamlin Beach Camping, Catering, & Concessions Corp. v. Ra®A.D.2d 849, 358
(N.Y.A.D. 2003);RTC Props., Inc. v. Bio Res., Ltd95 A.D.2d 285, 744 N.Y.S.2d 173
(N.Y.A.D. 2002)). While a plaintiff “initiallymay raise both breach of contract and unjust
enrichment claims, a plaintiff cannot prevaiil both because the determination that an
enforceable contract existedaessarily precludes an unjust ehment claim based on the same
underlying agreement.id.

Here, Plaintiff alleges that it paid $100,0@0Epitome on the expectation that it would
repay those moneys, with intergstirsuant to the Note — an adtich Epitome allegedly failed
to perform. At this early stage in the litigat, there has yet been no finding as to whether the
Note constitutes a valid, enforceable contraatcordingly, Plaintiff may maintain its claim for
unjust enrichment against Epitome — and by msitsn, Savana — unless and until the Note is
found to be an enforceable contract. Defendantton to dismiss Count IV pursuant to Rule

12(b)(6) is therefor®ENIED.
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V. CONCLUSION
For the foregoing reasons, Defendant’s Motion to Dismi&RANTED as to Count Il
of the Plaintiff's Amended Complaint ami2ENIED as to Counts I, lll and IV.
IT IS SO ORDERED.
s/ Algenon L. Marbley

Algenon L. Marbley
United States District Judge

Dated: November 27, 2012
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