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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

FILIZ SHINE EDIZER,

Plaintiff, E Case No. 2:11-CV-799
V. .: JUDGE ALGENON L. MARBLEY
MUSKINGUM UNIVERSITY, : . Magistrate Judge Terence Kemp
Defendant. .

OPINION AND ORDER

[. INTRODUCTION
This matter is before the Court on a roatto dismiss for lack of subject matter

jurisdiction” by Defendant Muskingum University@efendant” or “Muskingum”), (Doc. 13),
and a motion to dismiss Defendant’s counterclaims and to strike affirmative defenses by Plaintiff
Filiz Shine Edizer (“Plaintiff” or “Edizer”)(Doc. 7). For the following reasons Defendant’s
motion to dismiss for lack afubject matter jurisdiction BENIED, and Plaintiff's motion to
dismiss counterclaims and taike affirmative defenses ISRANTED in part andDENIED in
part.

IIl. BACKGROUND

A. Factual History

Edizer was employed by Muskingum beging in August 2003 as tenure-track

! Defendant purports to move to dismiss Plaintiff's ctaimp pursuant to both Federal Rule of Civil Procedure
12(b)(1) & (6), but Defendant’s sole argument is tha Court does not have subject matter jurisdiction over
Plaintiff's complaint because she did not exhaust her adtrative remedies. This Cawrill construe Defendant’s

motion to dismiss as one to dismiss for lack of subject matter jurisdiction.
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education professor. She alleges in hengaint that she was terminated based on her
caregiving responsibilities to her son, who isatliled, her three othehildren, and her elderly
mother, and that her terminati amounts to unlawful sexstirimination under Title VII, 42
U.S.C. § 2000et seq. disability discrimination under th&mericans with Disabilities Act
(“ADA”), 42 U.S.C. 8§ 1210%t seq.and violations of Chapter 4112 of the Ohio Revised Code.

Prior to beginning employment at Musgum, Edizer informed the Chair of the
Education Department that she needed a slassdule of Mondays, Wednesdays, and Fridays to
accommodate her caregiving respoitisies. According to EdizerMuskingum agreed to this
on-campus teaching schedule, and Edizer would not have accepted the position at Muskingum
had it not. Edizer alleges that she rece@edual performance evaluations conducted by the
Chair of the Education Department throughloeit employment at Muskingum, and those
evaluations were positive.

In 2008, Edizer began the process of regugsenure and a promotion at Muskingum.
Pursuant to Muskingum'’s policies and procedusis, submitted her portfolio for review to the
Vice President of Academic Affairs, who alletieinformed Edizer that the portfolio looked
great. Both the current and former Chairshef Education Department, as well as Edizer’'s
Division Coordinator, recommended granting Edizer’s application for tenure.

Under Muskingum'’s policies, the Faculyfairs Committee (“FAC”), comprised of
eight tenured professors, isponsible for reviewing a candigs tenure application and
gualifications and submitting a recommendation to the Vice President of Academic Affairs.
Considering this recommendation, the Vice PresideAicademic Affairs is then to form his or
her own recommendation, which he or she paslees) to the President. The President forms

his or her own recommendation,dgpasses it along to the Board of Trustees to make the final
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decision regarding a candida tenure application.

Edizer alleges that the FAC did not men a thorough review of her candidacy. Two
members of the FAC, Dr. Richard Williamson dhd Stephen Van Horn, were placed in charge
of interviewing students about Edizand reporting back to the EA According to Edizer, Van
Horn failed to attend all of the student interviews, and Williamson failed to attend the FAC
meeting where Edizer was interviewed.

The FAC knew of Edizer'saregiving respoiisilities and abouher Mondays,
Wednesdays, and Fridays teaching schedule. \&wesidering Edizer’s application, the Chair
of the FAC made the following note: “has M-W-Fatb— single mother. Has had health issues.”
(Compl. 1 35.)

The FAC ultimately decided not to recommétaizer for tenure and promotion, and in a
report as to the reasons agamezommending her for tenure, thRAC indicated its decision was
based in part on her teaching sdlle. The Vice President of Academic Affairs, President, and
Board of Trustees concurred with the FAC’sroph not to recommend Edizer for tenure. On
April 22, 2009, Edizer received atier from Muskingum that she&ould not receive tenure or a
new contact for the 2010-11 school year.

Muskingum alleges different and additional faict support of its counterclaims. First,
Muskingum alleges that, although Department CHearge the initial prerogative of scheduling a
faculty member’s classroom schedule, only its ilezd has the ability contractually to bind the
university to a specific teaching schedule. fatle faculty who are not scheduled to teach
classes on certain days are reedito use non-class days “their mandated scholarly activity
pursuits.” (Answer § 73.)

Pursuant to Edizer's employment couotrahe was subject to “the privileges,
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responsibilities and other relevanbpisions of the Faculty Handbook.1d(  67) (emphasis in

original). One such responsibility was for full-time faculty members to “give primary attention
to their professional duties as understood by the Universitg.”©69.) “Intent by a full-time
faculty member to accept or continue arffrcampus teaching or non-teaching employment
during the term of service of the academic yearmust be discussed in advance with and
approved by the [Vice President oft&demic Affairs] in writing.” [d.)

According to Muskingum, Edizer communiedtto Caroline Clark of the Ohio State
University (“OSU”) that she was “consideringi[®SU] position” and “for now [was] available
Tuesday and Wednesday eveningdd. { 76.) Clark responded byggesting that Edizer teach
a “Teaching and Learning” course at B8U College of Education Schoold Edizer
accepted the position on September 18, 2003, wittieatission or approval from Muskingum,
and continued teaching the course through the Spring of 264.077(77-80.) Edizer was
compensated by OSU for teaching the couMaskingum also alleges that during the 2004—-05
academic year, Edizer was appointed as a visiting professor at OSU and taught nine courses.

Muskingum alleges facts related to a gaiece Edizer filed with its Professional
Relations Committee (“PRC") after she was denétlire. Edizer argued in front of the PRC
that Muskingum had discriminated against hettanbasis of her sex and violated her rights
under the ADA. The PRC conducted a three-dam&b hearings where Edizer and her counsel
had the opportunity to present exhibits, calih@sses, cross-examine Muskingum’s witnesses,
and make closing arguments. The PRC ultijatehcluded there was no evidence of sex or
ADA discrimination.

Edizer filed a charge of discrimination with the EEOE€réafter, discussed furthiefra

Part Il1.B.1. The EEOC issuatNotice of Right to Sue.
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B. Procedural History

Edizer filed a complaint against Muskingum September 2, 2011, alleging violations of
Title VII, the ADA, and Chapte4112 of the Ohio Revised Cod&luskingum filed an answer
with affirmative defenses and counterclainMuskingum alleges a number of purported
affirmative defenses, of which Edizer moves tikstthe following: (1) disloyal/faithless servant
doctrine (third defense); (2) meh of Edizer's employmenbantract with Muskingum (fourth
defense); (3) a bar from recovery ohuges any time period beyond September 30, 2010,
“which was the time when Muskingum discovered her unauthorized, during-term employment at
another institution” (fifth defese); (4) “faithless/disloyal servant, urehn hands, fraud, and/or
constructive fraud” (sixth defea} (5) estoppel (seventh defensa)d (6) “[n]Jone of Plaintiff's
mother, daughter or son comgte [sic] individuals with diabilities” under the ADA (ninth
defense). (Doc. 5, 7.) Muskingum also brikegsinterclaims for: (1) breach of duty of
loyalty/faithless servant (count Xp) breach of contract (couB}; (3) “vexatious/frivolous
litigation — federal” (count 3)and (4) “frivolous litgation — state” (ount 4). (Doc. 5.)

After Edizer’'s motion to dismiss countercta and to strike affirmative defenses was
filed, (Doc. 7), Muskingum filed a motion to disssifor lack of subject matter jurisdiction, (Doc.
13). Both motions are now ripe for reviewhis Court will address Muskingum’s motion first
because subject matter jurisdiction is a threshold matter.

[Il. DEFENDANT'S MOTION FOR LACK OF SUBJECT MATTER JURISDICTION
A. Standard of Review

The burden of proving jurisdiction is on thapltiff when subject matter jurisdiction is

challenged pursuant to Federall®Civil Procedire 12(b)(1).Moir v. Greater Cleveland Reg’l

Transit Auth, 895 F.2d 266, 269 (6th Cir. 1990) (citiRggers v. Stratton Indus., In@98 F.2d
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913, 915 (6th Cir. 1986)). Federal Rule CivibBedure 12(b)(1) motions to dismiss based upon
subject matter jurisdiction “generally come imotwarieties: (1) a facial attack on subject matter
jurisdiction; and (2) a fatual attack on subject matter jurisdictiorMoore v. PielechCase No.
2:10-cv-00453, 2011 U.S. Dist. LEXIS 97098, at *4 (S.D. Ohio Aug. 30, 2011) (i

Nat'l Life Ins. Co. v. United State822 F.2d 320, 325 (6th Cir. 1990)).

Facial attacks on subject ttex jurisdiction “merely quesin the sufficiency of the
pleading.” Ohio Nat'l Life, 922 F.2d at 325. A facial attack subject mattgurisdiction is
reviewed under the same standasca 12(b)(6) motion to dismistd. In a factual attack on
subject matter jurisdiction a court “must . . .igiethe conflicting evidence to arrive at the
factual predicate that swggt matter jurisdiction exists or does not exist”

Muskingum has made a factual attacksabject matter jurisdion. This Court,
therefore, may consider evidence outsidehefpleading to resolve this factual dispute
concerning jurisdictionRogers 798 F.2d at 916.

B. Law and Analysis

MuskingumargueghatEdizer'scomplaint must be dismissed for lack of subject matter
jurisdiction because she has failed to exhausatiministrative remedies with respect to her
Title VIl and ADA association clais. Defendant argues thihts Court should decline to
exercise plenary jurisdiction over Edizer’s stai® claims when it dismisses Edizer’s federal
law claims. Edizer relies ddichols v. Muskingum Colledge reply that this Court should reject
Muskingum’s timeliness argument. 318 F.3d 674 (6th Cir. 2003).

A plaintiff must typcally file a timely discriminatiortharge with the EEOC prior to
bringing a Title VII lawsuit. Amini v. Oberlin Coll. 259 F.3d 493, 498 (6th Cir. 2001);

Alexander v. Local 496, Laborers’ Int’l Union of N. Arh77 F.3d 394, 407 (6th Cir. 199@grt.
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denied 528 U.S. 1154 (2000). The applicable statutenutations begins to run from the date
of the alleged unlawful employment practice. U&.C. 8 2000e-5(e)(1). A charge is timely
when the aggrieved filed with the EEOC wiiti80 days after the alleged unlawful practice
occurred.ld. An exception exists for charges instituted with a state agency:

[I]n a case of an unlawful employmengptice with respect to which the person

aggrieved has initially instituted proceegs with a State or local agency with

authority to grant or seek relief frosuch practice or to institute criminal

proceedings with respect thereto upon iseng notice thereof, such charge shall

be filed by or on behalf of the persaggaieved within thredundred days after

the alleged unlawful employment practmecurred, or withirthirty days after

receiving notice that the &e or local agency has terminated the proceedings

under the State or local law, whichevee#slier, and a copy of such charge shall

be filed by the Commission with the State or local agency.

Id. This exception applies in Ohio.

In Nichols the plaintiff, like Edizer, was professor at Muskingum who received
notification that her contragtould not be renewed for the academic year. 318 F.3d at 676. Two
hundred and ninety-five days aftbe plaintiff receivd notice of her non-remal, she went to
the Ohio Civil Rights Commission (“OCRCand spoke with an intake officeld. She claimed
that she was not re-hired because she failed to conform to the university’s accepted stereotype of
female faculty.ld. The OCRC officer asked the pléfiia number of questions about her
complaint and assisted her in completing a chargie . The plaintiff handwrote the charge on
OCRC stationary, signed it, and checked a box netktiet@ignature line labeled “I also want this
charge to be filed with the EEOCId. The charge was forwardedttee EEOC, but not referred
to the OCRC itself for state filingd.

Muskingum argued that no charge wiéedf with the OCRC, the 300-day limitations

period was inapplicable, and the pliits charge was therefore untimelyd. The district court



ultimately agreed with Muskingum on a motiorrézonsider, and the Sixth Circuit reversédl.
at677, 687.

The Sixth Circuit framed the issue befdras follows: “whether [42 U.S.C. § 2000e-
5(e)(1)’s exception] provision is properly umsgdod to provide that an individual who has
presented her written and signed charge to tite agency has ‘initially instituted proceedings’
with that agency, regardlesswhether the state agency takes further action on the claim,” and
answered this question in the affirmativd. at 678. The\Nicholscourt noted that it was
presented with the bizarre situation where a statemission failed to refer a charge to itself for
purposes of state filingld. Nevertheless, the Circuit found thiais “well settled law that if the
EEOC fails to refer a charge to the state gimay agency, the EEOC’s misfeasance is not held
against the plaintiff.”ld. (internal string citations omitted)l'he Circuit cited persuasive
reasoning from the Ninth Circuit reaching its conclusion:

Prohibitinganyremedy to claimants who file discrimination complaints with an

appropriate state or fedemgency within the 300-dajeadline is etirely at odds

with the purpose of the worksharing agreat. . . and with Title VII. . . . In

enacting Title VII, Congress . . . intendia@ statute’s procedural requirements to

be liberally construed in order tomedy gender-based discrimination in the

workplace and to preserve a claimant’s federal remedies in discrimination suits.

Id. at 679 (quoting.aquaglia v. Rio Hotel & Casino, Incl86 F.3d 1172, 1177 (9th Cir.)
(citations omitted)).

TheNicholscourt made two additional points that are of importance in this case. First,
relying the Supreme Court’s decisionLiave v. Pullman Cothe court explained that, “[t|he
imposition of strict procedural thoicalities ‘are particularly ir@propriate in a statutory scheme

in which laymen, unassisted by trainadiyers, initiate the process.Td. at 681 (citing 404 U.S.

522, 525 n.4 (1972)). Thdicholscourt held that it was of no meent whether the plaintiff had



been represented by an attorney at the she filed her chargeith the OCRC.Id. at 681 n.2
(citing Heiniger v. City of Phoenj»625 F.2d 842, 845 (9th Cir. 1980)). Second, the court found
that the district court had relied incorrectly oe thct that the plaintiff's charge included the
words “EEOC only” to conclude that the plaintfid not file a proceeding with the state agency.
Id. at 681.

Although the facts in this caseryaslightly, this Court is psuaded that the reasoning in
Nicholsclearly applies. Edizer's EEOC chargéicates that the “date the discrimination took
place” was April 20, 2009. (Doc. 13-1.) Sheexted her charge in front of a notary on
February 1, 2010, which is 287 days aftes alleged wrongful conductld() According to the
EEOC'’s Charge Transmittal form, the EEOC reediPlaintiff's charge on February 2, 2010,
and sent the charge to t€€RC on February 5, 2010. February 5, 2010 is 291 days after the
alleged wrongful conduct. The EEOC’s Chargaramittal form is stamped that the “Ohio Civil
Rights Commission Compliance Departmentiaiged it on February 16, 2010, which is 302
days after the alleged wrongful condudd.) The OCRC's Director of Enforcement and
Compliance checked the box statifighis will acknowledge receipif the reference charge and
indicate this Agency'’s tention not to initially ivestigate the charge.d() Finally, the form
was received back at the EEOC on Febrday2010, without the “FEPA [Fair Employment
Practice Agency]waive” box checked. Id.)

Muskingum makes a number of arguments-exiremely technical in nature—as to why
Edizer’s charge was untimely. The Court firtdese arguments unpersuasive. Muskingum’s

main argument is that theGRC did not receive Edizer’s cluygr until February 16, 2010, which

2 The EEOC refers to state and local agencies that their own laws prohibiting discrimination as FEPAs.
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was 302 days after the allegedowgful conduct. That is simplne date, however, that the
“Ohio Civil Rights Commission Guapliance Department” stamped that it received the charge.
This Court would also have to believe, if dapted Muskingum’s argument that it took 11 days
for the charge to get from the EEOC to the OCHE®en if it did take that long for the charge to
get from one commission to thextethis Court will not construe ik fact against the Plaintiff.
Id. (explaining that it is “well sd&d law that if the EEOC fails to refer a charge to the state
charging agency, the EEOC’s misfeasance is notdgadhst the plaintiff’). Nor will it construe
the fact that the “FEPA waive” box was unchedkvhen the EEOC received the charge back
from the OCRC against the Plaintiff. The RC clearly acknowledgeceipt of Edizer’s
charge and indicated its intentiont to investigate. Edizelléd a charge with the EEOC and
that charge was sent teet@CRC before the 300 day deadline. As explained above,
“[p]rohibiting any remedy to claimants who file discrin@tion complaints with an appropriate
state or federal agency withilne 300-day deadline entirely at odds witlthe purpose of the
worksharing agreementNichols 318 F.3d at 679. Furthermore, the Sixth Circuit has
demonstrated a strong preference to allow $witsdividuals complaining of discrimination
who have diligently tried to satisfy the EEO@cedural requirement, even if they are not
entirely successfulSee, e.gMitchell v. Mid-Continent Spring Co466 F.2d 24, 27 (6th Cir.
1972) (“It is clear that [plaintiff] should not lo$er cause of action becausethe failure of the
EEOC to refer her complaint to the state agency.”).

Muskingum also focuses on the fact tR&intiff's chargewvas labeled “Equal
Employment Opportunity Commission Only” and@thPlaintiff was represented by her attorney
when she filed her charge. TN&holscourt, however, alreadpund both of these facts

unpersuasive reasons to concltiol a plaintiff's charge weauntimely filed. 318 F.3d at 681.
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Citing Federal Rule Civil Procedure 11, Musium posits that Plairitis allegation in her
complaint that her EEOC chargas filed within 180 days dhe unlawful practice is made
without reasonable inquiry. (Compl. {1 5.) T@eurt suspects this was merely an error in
draftsmanship because Plaintiff attaches her EEOC charge to her filings and never argues that
her charged was filed within¢hl80 day-deadline. (Doc. 153iven that Defendant has made
multiple pleading errors itself, detailedpraPart V, this Court will not construe this mistake in
drafting against Plaintiff.

With respect to Plaintiff's ADA associationagin, Muskingum contends that even if this
Court finds Edizer’s charge was timely filaith the OCRC, such filing does not extend
Plaintiff's time limit to file with the EEOC to 300 day®bause Ohio Revised Code § 4112.02,
unlike the ADA, does not recognize a claim &sisociational discrimination. Therefore,
Defendant contends, since Plaindfél not file a valid charge undé@nhio law, she is not entitled
to benefit from the resulting extension of time to file with the EEOC.

Simply, Defendant either misunderstandsnisstates the law garding associational
discrimination under Ohio Revised Code § 4112 ¥dhile the Sixth Circuit has said in dicta
that Ohio Revised Code § 4112.02 does not rezegniclaim for associational discrimination,
see Smith v. Hinkle Manufacturing In86 F. App’x 825, 831 (6th Cir. 2002), Ohio courts
confronting the issue directly % held to the contrary. I@ole v. Seafare Enterprises Ltd., Inc.
an Ohio court held that “a proscription aggtidiscrimination based on association must be
applied to 4112.02(A).” No. C-950157, 1996 \BQ970, at *2 (Ohio Ct. App. Feb. 14, 1996).
Since the dicta ismithwas not essential to the Court’s holding, and since the statute in question
is an Ohio statute, this Court has followed @t@o courts in finding “that Ohio law does permit

a claim of associational discriminationBerry v. Frank’s Auto Body Carstar, In&17 F.Supp.
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2d 1037, 1047 (S.D. Ohio 2014#'d, No. 11-4150, 2012 WL 3553505 (6th Cir. Aug. 20, 2012)
(citing Mawell v. City of Columbys$No. 2:08—cv-264, 2011 WL 2493525 (S.D. Ohio June 21,
2011)).

A summary of the case law, demonssathat Ohio does recognize a claim of
associational discrimination under Ohio ReviSsdle § 4112.02. The charge Edizer filed with
the state is valid, and she is able to beffiefih the 300-day time limit to file her EEOC claim
for ADA association discmination with the EEOC.

Defendant’s motion to dismiss fadk of subject matter jurisdiction BENIED .

IV. PLAINTIFF'S MOTION TO DISM ISS DEFENDANT'S COUNTERCLAIMS
A. Standard of Review

Federal Rule Civil Procedure 12(b)(6) permits dismissal of a complaint for “failure to
state a claim upon which relief can be granteéed. R. Civ. P. 12(b){6 A complaint must
contain a “short and plain statement of the claim shgwhat the pleader is entitled to relief.”
Fed. R. Civ. P. 8(a). Although a non-moving pard not plead specific facts, the complaint
must “give the defendant fair notice of wiia¢ claim is, and the grounds upon which it rests.”
Nader v. Blackwe]l545 F.3d 459, 470 (6th Cir. 2008) (quotkckson v. Pardus51 U.S. 89,
93 (2007)).

The non-moving part’s ground for relief must entail more than “labels and conclusions,
and a formulaic recitation of the elements of a cause of action will notB#il’Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007). The non-moving phey satisfied Rule 12(b)(6) if he or
she pled enough facts “to state a claim to relief that is plausible on its faslectoft v. Igbal

556 U.S. 662, 663 (2009). Additionally, the Court mastept as true allegations of fact, and the
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complaint must be construed in the lighbst favorable to the non-moving pariyavis H.
Elliot Co. v. Caribbean Util. Co513 F.2d 1176, 1182 (6th Cir. 1975).
B. Law and Analysis
1. Breach of Duty of Loyalty/Faithless Servant

Edizer argues Muskingum’s claim for breaxftduty of loyalty/faithless servant should
be dismissed because the university does not diete indicating dishonesty or disloyalty that
permeated Edizer's employment relationshighwiluskingum or that damaged Muskingum.
Edizer contends that “[i]t inot plausible that Dr. Edizermoonlighting at Ohio State
constituted disloyalty ‘permeating’ her emptognt at Muskingum when her own Department
Chair and her own Division Coordinator judged her to bethwoof tenure based on their
knowledge of Dr. Edizer’s job performance at$®ingum.” (Doc. 7 at 6.) Muskingum argues
that it has alleged sufficient wthstand Edizer’'s motion to diges facts to state a claim for
breach of duty of loyaltyaithless servant.

In Ohio, courts have adopted the thdéss servant doctrine” which provides the
following:

[Dlishonesty and disloyalty on the paftan employee which permeates his

service to his employer will deprive him of l@stire agreed compensatiodiie

to the failure of such an employee teaythe stipulated consideration for the
agreed compensation. Further, as pubtitcy mandates, an employee cannot be

% Defendant filed a motion for leave to file supplemeatahority in support of its memorandum in opposition on
July 9, 2012, asking this Court to considi@ys v. Humana, Inc684 F.3d 605 (6th Cir. 2012). Keys the Sixth
Circuit held that thé/icDonnell Douglasurden-shifting framework required ptead a prima facie case of race
discrimination does not apply at the pleading stddeat 606 (citing 411 U.S. 792 (1973)). Muskingum does not
bring any race discrimination counterclainmaking the reasoning and holdindieysirrelevant in this case.

Defendant’s motion for leave to file BENIED.
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compensated for his own deceit or wrongdoing. However, an employee’s
compensation will be denied only during his period of faithlessness.

Foley v. Am. Elec. Powe425 F. Supp. 2d 863, 863 (S.D. Ohio 2006) (emphasis in original)
(citing Roberto v. Brown Cnty. General Hosp71 N.E.2d 467, 469 (Ohio Ct. App. 1989)). For
example, thd&kobertocourt held that under this doctriremn employer was entitled to withhold
deferred compensation where a hospital admingstiead embezzled money from the hospital.
571 N.E.2d at 469.

Muskingum has alleged Edizer was dishsirand disloyal becauste breached the
responsibilities she agreed to abide by indraployment contract. One such responsibility,
outlined in the Faculty Handbook, was discussing any off-campus teaching employment with the
Vice President of Academic Affairs at Muslgum prior to accepting any positions. Muskingum
argues that Edizer, without its knowledge, tawgf®SU from the fall of 2003 until the spring of
2010. These allegations are sufficient to allegbahesty and disloyalty dhe part Edizer that
permeated through her service to her employer, Muskingum. In fact, Muskingum has alleged
that Edizer was violating the @snsibilities under her employmertntact nearly the entire time
she was employed by the university.

Muskingumalsoallegeshat,through her dishonesty and disloyalty, Edizer “deprived it
of the full-time teaching services she hagresented she would perform and for which
Muskingum had bargained.” (Answer § 87.) $dingum has adequately alleged it was damaged
by Edizer’s dishonegtand disloyalty.

Edizer’s reliance oKamlani v. A.C. Leadbetter & Son, Ints unpersuasive. No. L-05-
1277, 2006 Ohio App. LEXIS 1951 (Ohio Ct. App. Apr. 28, 2006). Kamnlanicase dealt with

a faithless servant claim at the summary judgnstage, and the employer was supporting its
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claim with only five emails, one of which was et authored nor addressed to the plaintit.
at *14-15. Furthermore, this Court finds unconvindieg contention that is not plausible that
her employment at OSU constituted disloyadgrmeating her employment at Muskingum
because her Department Chairs recommendefbhtanure. Muskingum has alleged it did not
know about Edizer’s work at OSU.

Edizer’'s motion to dismiss with resp@ctMuskingum’s first counterclaim BENIED.

2. Breach of Contract

Muskingum brings a breach of contract cieualaim against EdizerShe argues that she
has substantially performed her obligations urddgremployment contract, and that because the
responsibilities regarding off-campus teachingraxeexplicitly stated irher contract, but only
incorporated by reference, sudsponsibilities were not actuabnditions of her employment.
Implied in her argument is that she did not blreher employment contract. Finally, she argues
that, as a result of this mere reference to responsibilities, even ifdsheedch the contract, her
breach was not material.

Muskingum counters that the requiremtat faculty members comply with
responsibilities listed in theaculty Handbook is clearly exmsed in Edizer's employment
contract. Muskingum also analyzes caselawtedlto whether a breach is material, but it is
unclear to this Court whether Muskingum'’s fipasition is that the l#ach was material. The
university nevertheless concludagstating that at this point) this litigation, there is
insufficient evidence to determineHEflizer’s breach is material.

A breach of contract claim under Ohio laas four elements: (1) the existence of a
contract; (2) the plaintiff performance; (3) the defendant’s breach; and (4) dam#&gedovick

v. Nat'l City Bank 435 F.3d 560, 565 (6th Cir. 2006) (intexfaing Ohio law). Edizer is only
15



challenges only the third element of Muskinguim'sach of contract claim. Muskingum has
alleged that Edizer's employment contraettas that “the terms of employment include
privileges, responsibilitiespa other relevant provisions of the Faculty Handbook.” (Answer
1 67.) The Faculty Handbook states that Edmzest obtain approval prior to teaching off-
campus. Muskingum alleges Edizer taught off-campus at OSU ithaiavobtaining approval
first. This Court finds Muskingum has sufgaitly alleged Edizer breached her employment
contract.

Substantial compliance is a doet a party uses in order tecover upon a contract it did
not fully perform to the letterSee Interstate Gas Supply Inc. v. Calex CGdYp. 04AP-980,
2006 Ohio App. LEXIS 575, at *23-24 (Ohio @ipp. Feb. 14, 2006) (“The long and uniformly
settled rule as to contracts rems only a substantial perforngnin order to recover upon such
contract.”);Hansel v. Creative Conde & Masonry Constr. Co772 N.E.2d 138, 141 (Ohio Ct.
App. 2002) (“In general, subst@tcompliance will support a recayeof the contract price less
allowance for defects in performance or dansage failure to strictly comply with the
contract”). It is a doctrine #t requires weighing of the evida which this Court does not do
at the motion to dismiss stage. Similarly, whethéreach of a contract constitutes a material
breach is a question of fact that would be impriypeonsidered at the motion to dismiss stage.
O’Brien v. Ohio State UniyNo. 06AP-946, 2007 WL 2729077,*&7 (Ohio Ct. App. 2007)
(citations omitted) (“Ohio courts have helédthhe question whether a breach is material is
primarily a question of fact”). This Court’s only task at istage in the litigation is to
determine whether Muskingum’s counterclaimiioeach of contract contains sufficient

allegation to withstand Edizer's motion tesdiiss. This Court finds that Muskingum’s
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counterclaim has been adequately alleged Eathizier's motion to dismiss Muskingum’s breach
of contract claim i©ENIED.
3. Vexatious/Frivolous Litigation—Federal

In its third counterclaim, Muskingum argubsit Plaintiff's Title VII/ADA action is “in
an effort to harass and/or maliciously injiileskingum, solely for the purpose of extorting
money from it.” (Answer § 111.Edizer argues Muskingum haset pled sufficient facts to
support its frivolous litigation claim und@&wombly/lgbal Muskingum counters that it has done
So in two major respects: (1) it has alleged “Plaintiffabdfile a timely EEOC charge and she
knows it”; and (2) Edizer’s lawsuit lacks foundation because the PRC found she had not
evidence to support her claims.

42 U.S.C. § 2000e-5 states that “the cauarits discretion, maallow the prevailing
party, . . . a reasonable attornefgée (including expetfiees) as part dhe costs.” “[T]he
standard for awarding fees to @&yailing employer is more stringethan that for awarding fees
to a prevailing employee.Christiansburg Garment Co. v. EEQ€34 U.S. 412, 41718 (1978).
An employer may be awarded fees only if phaintiff’'s claim is found to be “frivolous,
unreasonable, or without foundation,” or where treenpiff continued to litigate after it became
clear that his claim was frivolous, ieasonable, or without foundatiotd. A court should
consider the following factors when making it¢edenination: (1) whether plaintiff presented
evidence to establish a prima facie case; (2) mdvalefendant offered settle the case; and
(3) whether the matter proceededrial or was determined through motion practiBalmer v.
HCA, Inc.,423 F.3d 606, 616 (6th Cir. 2008rogated in part by Fox v. Vic&31 S. Ct 2205,

221213 (2011).
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It is too early in this litigtion to determine whether Plaintiff's lawsuit is frivolous in
nature. As explained abovegaurt must evaluate a plaifits evidence and conduct throughout
the litigation to determine wheththe litigation is frivolous. Acourt’s determination is made
after the party bringing the frivolous litigation claims has prevaigee42 U.S.C. § 2000e-5.
Thus, Edizer’'s motion to dismiss counterclaim threeRANTED, but Muskingum’s third
counterclaim iDISMISSED without prejudice.

4. Frivolous Litigation—State

Edizer urges this Court to dismiss Muskingsifiourth counterclaim for the same reasons
she urges the third should be dismissed. Ufieo law, frivolous conduct is defined as
follows:

(i) It obviously serves merely to harass or maliciousjyre another party to the

civil action or appeal as for another improper purpose, including, but not limited

to, causing unnecessary detar a needless increasetire cost of litigation.

(i) It is not warrantedinder existing law, canhbe supported by a good faith

argument for an extension, modification, oreesal of existing law, or cannot be

supported by a good faith argument for the establishment of new law.

(iif) The conduct consists @llegations or other factbeontentions that have no

evidentiary support or, if specifically sgentified, are not likely to have

evidentiary support after a reasonable opputy for further investigation or

discovery.

(iv) The conduct consists oknials or factual conteptis that are not warranted

by the evidence or, if specifically so iddi@d, are not reasonably based on a lack

of information or belief.

Ohio Rev. Code § 2323.51. On a 12(b)(6) motiois, @ourt’s job is noto evaluate the
evidence on the record. FoetBame reasons articulagpraPart 1V.B.3, Edizer's motion to

dismiss counterclaim four SRANTED and counterclaim four BISMISSED without

prejudice.
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V. PLAINTIFF’'S MOTION TO STRIKE DEFENDANT'S AFFIRMATIVE DEFENSES

As explainedsuprg Edizer moves to dismiss the following “affirmative defenses” pled
by Muskingum: (1) disloyal/faithless servant dow (third defense)2) breach of Edizer’s
employment contract with Muskingum (fourth de$e); (3) a bar from recovery of damages any
time period beyond September 30, 2010, “which thagime when Muskingum discovered her
unauthorized, during-term griloyment at another ingation” (fifth defense);
(4) “faithless/disloyal swant, unclean hands, fraud, and/onstructive fraud” (sixth defense);
(5) estoppel (seventh defensa)dd6) “[nJone of Plaintiff’'s motlr, daughter or son constitute
[sic] individuals with disabilities” under th&DA (ninth defense). (Doc. 7.) The parties
disagree about whether tlgbal/Twomblystandard all applies to answers.

Federal Rule of Civil Procedure 8(c)(2) provides:

If a party mistakenly designates a defeas@ counterclaim, or a counterclaim as

a defense, the court must, if justice regsj treat the pleadlj as though it were

correctly designated, and may impose terms for doing so.
Muskingum'’s third, fourth, and sixth “affirmatvdefenses” are simply recitations of its
counterclaims that this Court has already adsed. While Muskingum pleads its sixth defense
using slightly different verbiage thaniis third defense, bottiefenses are pleading
Muskingum'’s faithless servant coentlaim again. Pursuant kederal Rule Civil Procedure
8(c)(2), these affirmative defenses SERICKEN because this Court will construe them as
counterclaims.

Muskingum'’s fifth “affirmative defense” appearsbe an argument related to damages in
this case, and is improperly pled as an afditire defense in this case. Muskingum’s fifth

affirmative defense is, therefol@TRICKEN .
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A court in this district haexplained that while courése divided as to whethkgbal and
Twomblyapply to all pleadings, including defenses eargd in answers, or only to complaint, it
agreed with the reasonimg courts applying thigbal/Twomblypleading standard to defenses.
Nixson v. Health AlliangeNo. 1:10-CV-00338, 2010 WL 5230867, at+21(S.D. Ohio Dec. 16,
2010). “In both claims and defenses, theppse of pleading requirements is to provide
sufficient notice to the other sidieat some plausible, factual bagixists for the assertion,” and
theNixsoncourt could “find no reason why claims mbst plausible but defenses, if not held to
thelgbal/Twomblystandard, could have a mere suggestigrossibility of applicability to the
case.”ld. at *2. This Court agres with this reasoning.

Muskingum’s seventh “affirmative defense’dgked as follows: “Plaintiff is estopped by
her own conduct from pursuing her purportedmtagainst Muskingum.” (Answer § 63.)
Thus, while estoppel is an affirmative defensdarfederal Rule of CivProcedure 8(c)(1),
Muskingum provides no reasoningtasvhy Edizer should be estopped. Consequently, this
defense must also ISTRICKEN because Muskingum has presente plausible factual basis
for its claim.

Finally, Muskingum’s ninth “affirmative defese” states: “None d?laintiff's mother,
daughter or son constitute [siofividuals with disabilities” nder the ADA. (Answer { 65.) If
Muskingum believes there is a pige of material faategarding whether any of Edizer’s family
members are disabled, this issue would be plpp&ised at the summary judgment stage with
evidence supporting Muskingum’s position. This ninth defenS&8BICKEN because it is not

properly pled.
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VI. CONCLUSION
For the foregoing reasons, Defendant’s moto dismiss for lack of subject matter
jurisdiction isDENIED, and Plaintiff's motion to dismiss cowntlaims and to strike affirmative
defenses ISRANTED in part andDENIED in part. Specifically, Rlintiff's motion to dismiss
is DENIED with respect to counterclaims one and two @RANTED with respect to
counterclaims three and four, which 8SMISSED without prejudice. Defendant’s
affirmative defenses three, fouive, six, seven, and nine 888 RICKEN.

IT 1S SO ORDERED.

s/ Algenon L. Marbley
Algenon L. Marbley
United States District Judge

Dated: September 28, 2012
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