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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Mohamed A. Ajami,
Case No. 2:11-cv-824
Plaintiff, Judge Smith
M agistrate Judge Deavers
V.

Catherine Ann Beebe, et al.,

Defendants.

OPINION AND ORDER

This matter is before the Court on Defendants’ Motion to Dismiss (Dodl&ntiff did
not file a response to the Motion to Dismiss. For the reasons that follo@pthieGRANT S
Defendants’ motion.
l. Background

Plaintiff Mohamed A. Ajami and Defendant Catherine Ann Beebe were married on May
19, 2002, in Beirut, Lebanon, and one child was born as issue of the marriage’ biviAJune
19, 2004. In 2005, Defendant Beebe brought the child to the United States after the child
acquired U.S. citizenship through naturalization. In 2007, Defendant Beebe filedoiaedn
the Court of Common Pleas of Franklin County, Ohio. On October 11, 2007, an “Agreed
Judgment Entry Decree of Divorce” was filed. A copy of this Divorce Decree is attached to

Defendants’ Motion to Dismiss. Approval of this Divorce Decree by Plaintiff andridaht

! Because the child is a juvenile, the Couift nefer to him by his initials at birth or as “the
child”.
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Beebe is evidenced by their signatures. Plaintiff's attorney also signed the Divorce Démee. T
Divorce Decree states that Plaintiff consented to the jurisdiction of the caurthevsubject

matter and the parties. The Divorce Decree provides that Plaintiff is a Lebaizesearit
Defendant Beebe and the child are U.S. citizens. Additionally, the Divorce Decree identifies
Defendant Beebe as the child’s residential parent and legal custodian and expressiyaties

no circumstances shall the minor child be permitted to leave the United Stateslawaiiff.P

(Doc. 5-1, p. 3). In 2011, Defendant John Black, who is Defendant Beebe’s current husband,
filed a petition to adopt MMA in the Probate Court of Franklin County. On Septemb2028,

the Probate Court of Franklin County granted Defendant Black’s petition for adophtiviA,
whose name was changed as part of the adoption.

On September 14, 2011, and presumably in anticipation of the adoption, Plaintiff Ajami,
proceedingro s, filed his Complaint in this Court against Defendants Beebe and Black, alleging
that Defendants “improperly induced consent for the adoption of a child in emtEtapplicable
international legal instruments on adoption.” (Compl., p. 14)intiaelies upon 28 U.S.C. §
1350 as his basis for the instant action. Although the precise nature offRlaiaiih is unclear,
it is clear that he challenges the jurisdiction of the Franklin County Courteaischleging that
improper conduct of Defendants led to his child being taken from him and adoptedehy&ref
Black. In response to Plaintiffs Complaint, Defendants, who are also progeedise in this
matter, filed their pending Motion to Dismiss.

. Motion to Dismiss
Defendants request that this Court dismiss this action because “this case &sis"rend

a there is a lack of subject matter jurisdiction. (Doc. 5). The Court condtisiesotion as



being filed pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rulegld®@cedure. A
Rule 12(b)(1) motion challenges the subject matter jurisdiction of tne tmohear the case, and a
Rule 12(b)(6) motion asserts a failure to state a claim upon which relief caanbedyr

A. Rule 12(b)(1) Standard

A Rule 12(b)(1) motion can attack a claim of jurisdiction on its face or it can attack the
factual basis for jurisdictionDXL, Inc. v. Kentucky, 381 F.3d 511, 516 (6th Cir. 2004) (citing
RMI Titanium Co. v. Westinghouse Elec. Corp., 78 F.3d 1125, 1133-35 (6th Cir. 1996) and
United Satesv. Ritchie, 15 F.3d 592, 598 (6th Cir. 1994)). If the motion attacks the claim on its
face, all allegations of the plaintiff must be considered ttde.If a claim instead attacks the
factual basis for jurisdiction, the trial court must weigh the evidence andaihgffdbears the
burden proving that jurisdiction existéd. Claims of factual defects are far more frequent than
facial attacks.See Charles Alan Wright & Arthur R. Miller, Federal Practice and Proae@8ur
1350 (3d ed. 2004).

“A facial attack on the subject matter jurisdiction alleged by the complanatiyne
guestions the sufficiency of the pleadingdhio Nat. Life Ins. Co. v. United Sates, 922 F.2d 320
(6th Cir. 1990) (emphasis in original). When reviewing this type of attaelcatrt must take
allegations in the complaint as true and construe the complaint in a lightavorable to the
non-moving party.United Statesv. A.D. Roe Co., Inc., 186 F.3d 717, 721-22 (6th Cir. 1999).

With a “factual” challenge under Rule 12(b)(1), courts consider evidence to determine if
jurisdiction actually existsSee Nichols v. Muskingum Coll., 318 F.3d 674, 677 (6th Cir. 2003).
Unlike a facial attack, there is no presumption of truthfulness on behalf of threawamg party

with a factual attack.A.D. Roe Co., Inc., 186 F.3d at 722. The burden to prove the court has



proper jurisdiction falls on the plaintifiGolden v. Gorno Bros., Inc., 410 F.3d 879, 881 (6th Cir.
2005). When a factual attack raises a controversy as to the facts of the case, the district court
must weigh the conflicting evidence to determine whether subject matter db@ssamnot exist.
See Gentek Bldg. Products, Inc. v. Sherwin-Williams Co., 491 F.3d 320, 330 (6th Cir. 2007).
“The Court is free to weigh the evidence and to satisfy itself as to the existetsxcpafer to
hear the case.Jackie S, 442 F. Supp. 2d at 512. The Court has wide discretion to allow
affidavits, documents, and a limited evidentiary hearing to resolvdigiiesal facts. See Gentek
Bldg. Prods., 491 F.3d at 330. However, district courts engage in factual inquiry regarding the
complaint only when the facts necessary to sustain jurisdiction do pltate the merits of the
plaintiff's claim. See Gentek Bldg. Prods., 491 F.3d at 330. Alternatively, if “an attack on
subject-matter jurisdiction also implicates an element of the cause of @k&arthe district court
should find that jurisdiction exists and deal with the objection as a direck attethe merits of
the plaintiff's claim.” 1d. (citations omitted) (internal quotation marks omitted). This provides
more protection to the plaintiff who is actually facing a challenge to the yadifitis or her claim
and so the defendant is forced to proceed under Rule 12(b)(6) or Rulk 56.

B. Rule 12(b)(6) Standard

Federal Rule of Civil Procedure 12(b)(6) permits dismissal of a lafesUfailure to state
a claim upon which relief can be granted.” A Rule 12(b)(6) motion toigsiss directed solely to
the complaint and any exhibits attached taRbth Seel Prods. v. Sharon Seel Corp., 705 F.2d
134, 155 (6th Cir. 1983). The merits of the claims set forth in the complaint aaeisstie on a
motion to dismiss for failure to state a claim. Consequently, a complaint wlisipessed

pursuant to Rule 12(b)(6) only if there is no law to support the claims made¢hefatcts alleged



are insufficient to state a claim, or if on the face of the complaint there is amansuable bar to
relief. See Rauch v. Day & Night Mfg. Corp., 576 F.2d 697, 702 (6th Cir. 1978). Rule 12(b)(6)
must be read in conjunction with Rule 8(a) of the Federal Rules of CigieBuoe, which
requires the complaint to contain a “short and plain statement of the clainmghbeait the
pleader is entitled to relief.”
A court, in considering a 12(b)(6) motion to dismiss, must “constreiedmplaint in the
light most favorable to the plaintiff,” accepting as true all the plaintiff u@ctllegations.
Gunasekera v. Irwin, 551 F.3d 461, 466 (6th Cir. 2009). Although in this context all of the
factual allegations in the complaint are taken as true, a court is “not bound to accept as true a
legal conclusion couched as a factual allegatidget! Atlantic Corp. v. Twombly, 550 U.S. 544,
555 (2007). Consequently, “[t]hreadbare recitals of the elements of a cause of actiongdupport
by mere conclusory statements, do not suffiekshcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009).
Furthermore, to survive dismissal pursuant to Rule 12(b)(6), a claim rmiairco
sufficient factual matter to “state a claim to relief that is plausible dades” Twombly, 550 U.S.
at 570. “A claim has facial plaudity when the plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for the mis@iiedect”
Igbal, 129 S. Ct. at 1950. While a complaint need not contain “detailed factual allegations,” its
“factual allegations must be enough to raise a right to relief above the spedelativon the
assumption that all the allegations in the complaint are tridmbly, 550 U.S. at 555.
“[W]here the well-pleaded facts do not permit the court to infer nftae the mere possibility of
misconduct, the complaint has alleged — but it has not ‘show[n]at the pleader is entitled to

relief.” ” Igbal, 129 S. Ct. at 1950 (quoting Fed. R. Civ. P. 8(a)(2)). In the final analysis, the task



of determining plausibility is “context-specific [and] requires the rewmigwourt to draw on its
judicial experience and common sensil’
[I1.  Discussion

Defendants do not develop any argument for why this case must be dismissed for lack of
subject matter jurisdiction. Instead, Defendants focus on apparent deficieriRigistiff's action
against them. This case is brought pursuant to 28 U.S.C. § 1350 which grants district courts
jurisdiction to hear complaints filed by aliens for torts committed in varlatf the law of nations
or a U.S. treaty. Plaintiff, who is a citizen of Lebanon, generally allegeBé&fahdants
committed a tort against them that violates international law or a U.S. treatiyelanon.
Therefore, the Court asserts subject matter jurisdiction overabesand will determine whether
this action must be dismissed under Rule 12(b)(6).

Plaintiff alleges that Defendant Beebe wrongfully removed the child from Lebar&®05
when she brought him to the U.S., and he further alleges that she wrongfullgdetes child in
the U.S. by deceiving the Franklin County Court, in violation of interndtianwa Plaintiff also
suggests that Defendant Beebe and her husband, Defendant Black, conspired to deprive the child
of his nationality, name, and family relations, in violation of a U.Styre#dh Lebanon. Plaintiff
alleges that the Divorce Decree was entered without the Franklin County Court affordehgehim
process, and that Defendants improperly facilitated the adoptitwe child by Defendant Black.
In support of his claims, Plaintiff asserts that the Franklin County Court lagksdigtion to
determine the custody of the child or to grant a petition for adoption filed bypdzefeBlack.
Plaintiff asserts that he has been denied due process. In this regard, R&tesifftat he “never

appeared before the [Franklin County] Court and never acknowledged under oath that he has



voluntarily entered into the separation agreement appended to the petition.pl.(@om3).
Defendants argue that the pending lawsuit against them is frivolous, and theyrespon
Plaintiff's allegations and assertions by referencing the term& @itlorce Decree. Additionally,
they assert that the child became a naturalized U.S. citizen when DefendanarigbRlaentiff
signed the necessary paperwork at the U.S. Embassy in Beirut.
As Plaintiff has not filed a response to Defendants’ Motion to Disthissauthenticity of
the Divorce Decree is not in dispute. As part of the divorce proceeding, Plaintiff was represente
by counsel. Furthermore, the documents submitted by Defendants deneathstir&tlaintiff
approved the terms of the Divorce Decree. Plaintiff's attorney signed the Divorce Decree, and
Plaintiff signed each page of what appears to be an electronically transmitted copy of tbhe Divor
Decree. By its terms, Plaintiff consented to the jurisdiction of the Fna@klunty Court, and he
agreed that Defendant Beebe would be the residential parent and legal custodian for thfe child.
Plaintiff sought to challenge the Divorce Decree for any legitimate reason, he aveald h
attempted to appeal that judgment, or at least attempted to have it set aside. rfihere is
indication that he took any such action. Now, being dissatisfied with the tcsitteation as it
relates to his biological son, he brings his purported 28 U.S.C. § 1350 claim againsiaDef@as
a means to collaterally challenge judgments of a state court. This claim hasranbtakerefore
must be dismissed.
V.  Concluson
Based on the foregoing, Defendants’ Motion to Dismi€3RANTED. Plaintiff's
Complaint against these Defendants is heE8M | SSED with prejudice.

The Clerk shall remove Document 5 from the Court’s pending motions list



The Clerk shall remove this case from the Court’s pending cases list.
IT ISSO ORDERED.

g George C. Smith

GEORGE C. SMITH, JUDGE
UNITED STATESDISTRICT COURT



