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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

PATRICK K.BELL,
Case No. 2:11-CV-00884

Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
UNITED STATES OF AMERICA : Magistrate Judge Kemp
Defendant.

OPINION & ORDER

l. INTRODUCTION
This matter is before the Court on Defenddnited States of America’s Motion to

Dismiss Plaintiff's Complaint (Dc. 25). The United States argubat the Court lacks subject
matter jurisdiction under the Federal Toraidis Act (“FTCA”), because the Complaint
impermissibly challenges discretionary conduct, fald to state a claim und©hio law. (Id. at
2). Plaintiff Patrick Bell opposesn the grounds that Defendan€mployee never exercised any
discretion, and that Plaintiff hasicceeded at stating an Ohio-lelaim for premises liability.
(Doc. 28 at 9, 11). For the reasonsfeeth herein, Defendant’s Motion BENIED.

. BACKGROUND
This case arises out of alt-terrain vehicle (“ATV”) crak that took place in the Wayne

National Forest (“the Forest”), near Athe@io. The Forest comprises 238,000 acres located
in parts of 12 southeastern counties in Oai is owned and managed by the United States
Forest Service. The Forest Service 2006d.and Resource Management Plan sets out the
goals, objectives, standards, and guidelinegdah of 18 separate categories related to
management of the Forest, including “Foresalidge” “Fire Management,” “Minerals,” and

“Public Health and Safety”: “Recreatiois’ the eleventh ahese categories2@06 Land
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Resource Management Plan, Wayne National Fost. 25-6). The Plan’s two goals for
recreation are to provda “broad range of . . . recreatiopportunities,” and to construct and
maintain trails in order “to prode a safe quality experience.ld(at 4).

William Scripps, an employee of the Forestv8=, is the Trail Manager responsible for
78 miles of motorized trails, 17il@as of horse trails, and 17 mile$ backpack trails, including
those trails relevant to this case, and had be#mndgrposition for roughly fie years at the time of
the events in this caseD€p. of William ScrippsDoc. 25-4, at 3, 5). Scripps maintains the
trails, and signage on all trails, as welklas campgrounds, picnic areas, and restroomds). (

He generally maintains the trails byrtgelf, with one season helpetd.(at 4).

Each year, the Forest servemts a target goal for trail maintenance; safety issues are
priority items. Gcripps Depat 5-7). How much maintenamespecifically is completed each
year is based on how much money is awdélan the Forest Service’s budgeld. @t 6). No
person instructs Scripps on how to allodatetime for maintenance, howeveltd.(at 5-6). He
determines priorities for trail safety and maintenanée. af 6).

Money for trail maintenance at the Forkestely comes from grants from the Ohio
Department of Natural Resourcesd. @t 15). In 2009, the Forest received $200,000 in grant
money to maintain the trailgjith $10,000 allocated to the ptase of new equipmentld( at
19). Money is used to pay contractors to do maintenance work, and once the funds are
exhausted, Scripps works to do whatever maaree he can with his own equipmeritl. at
13). In April 2009, a contractor worked on theienlength of severarails in the Forest,
including the one used by Plaintiff in this caskl. &t 12-13).

On October 8, 2009, Plaintiff visited the Fore#twhis friend Gary Deal, in order to ride

ATVs on one of Deferaht's ATV trails. Complaint Doc. 1, 1 3-4). Plaintiff had never driven



an ATV previously, but was an experience mogole rider, and was undére instruction of his
companion, an experienced rideld. (1 5;Dep. of Patrick Be]lDoc. 25-1 at 4). Plaintiff
lawfully purchased a permit to ride tine Forest, as required by Defendar@orfipl, 11 3, 11).

On October 8, Plaintiff and &l were riding on the New Sitisville Loop Trail, a three-
mile trail that is approximately 66 inches wid&c(ipps Depat 9-10). Whileiding, Plaintiff
drove over the crest of a hill and struckadmect, throwing Plaintiff from his ATV. Gompl, 11
6-7). At the time of the crash, Plaintiff and Daall completed four laps dfe trail, when Deal
noticed that Plaintiff was not folwing along behind him as beforeDdp. of Gary DealDoc.
25-2, at 5-7). Deal backtracked and found Rihim the middle of tke trail, injured and
disoriented. I@. 7, 9). Lucas Johnson, a Forest Service Law Enforcement Officer, was notified
of the accident and came to the scer@ep( of Lucas Johnspoc. 25-3, at 6-7). Plaintiff was
transported to a nearby hospital, wheyknkon spoke with Plaintiff and Deald.(at 8-10).

It was later determined that the object struck by Plaintiff was a partially-concealed metal
pipe that ran paralléb, and eventually crossed, the patGorfipl, § 7;Johnson Depat 12-13).
Plaintiff alleges that although leas maintaining a careful loakit in front of him, he was
unable to see and avoid the pipe,account of its partial concealmegits location near the crest
of the hill, and the lack of any warning sign€o(npl, 1 8). Plaintiff's cash resulted in serious
and debilitating injury, including multiple surgeries and permanent dambhef 9-10).

According to Scripps, there are over 1200 oil gad wells in this part of the Forest.
(Scripps. Depat 16). Pipes run throughout, and aremartmally buried egept where crossing a
trail. (Id. at 15-16). Pipes runnirmgarallel to a trail wer@ot seen as a hazaid.(at 17) and sit
unburied along the groundl( at 16). Near the spot where Rl was injured, the pipe struck

by Plaintiff runs roughly parallel to the trailoag its edge, unburiedJdhnson Depat 11). The



pipe crosses at an angle onte thail, under which it is burieénd then gradually angles away
from the edge of the trail ondlother side, again exposedd. @t 13). Scripps testified that it
was his understanding that “by law, we reallp’tdo anything about [the pipes],” because they
are owned by the oil and gas drilling companges] so even dead, useless pipes like the one
struck by Plaintiff cannot be removedadtered by the Forest Servicdd.(at 15-16).

On June 3, 2010, Plaintiff filed an admin&tve complaint witithe United States
Department of Agriculture.Gompl, Y 14;see alsd-orm 95 Claim for Damage, Injury, or
Death Doc. 1-1). On May 17, 2011, Plaintiff was ask4l that the Department had determined
that no liability existed on the part of the UnitStates, and therefore denied the administrative
claim. (d., 1 15;see alsd_etter from United State3ep’t of Agric., May 17, 201 Doc. 1-2).
Consequently, Plaintiff filé this suit on October 5, 2011.

[I1.  STANDARD OF REVIEW
A. Subject Matter Jurisdiction
The Court must first decide whether it has subject matter jurisdicBap.of Heath,

Ohio v. Ashland Qil, Inc834 F. Supp. 971, 975 (S.D. Ohio 1993) (citwigir v. Greater
Cleveland Reg'l Transit Autl895 F.2d 266, 269 (6th Cir. 1990)); Fed. R. Civ. P. 12(b)(1).
Plaintiff bears the burden ofguring jurisdiction when subject matter jurisdiction is challenged
under 12(b)(1).Rogers v. Stratton Indus/98 F.2d 913, 915 (6th Cir. 1986).

Motions under Rule 12(b)(1) “amategorized as either a facatack or a factual attack.”
McCormick v. Miami Uniy.693 F.3d 654, 658 (6th Cir. 2012). A factual attack challenges “the
factual existence of suxgt matter jurisdiction.”United States v. Ritchid5 F.3d 592, 598 (6th
Cir. 1994). In such challenges, the Court magityh evidence to confirm the existence of the
factual predicates for subject-matter jurisdictio@arrier Corp. v. Outokumpu Oy$73 F.3d

430, 440 (6th Cir. 2012). No “presumptive truthfidaattaches to plaintiff's allegations, and the



existence of disputed material facts will not puele the trial court from evaluating for itself the
merits of jurisdictional claims.RMI Titanium Co. v. Westinghouse Elec. Cor8 F.3d 1125,
1134 (6th Cir. 1996)ee also Ritchiel5 F.3d at 598. The court may allow “affidavits,
documents, and even a limited evidentiary heaowmgsolve disputed jurisdictional factsOhio
Nat'l Life Ins. Co. v. United State822 F.2d 320, 325 (6th Cir. 1990).

In contrast, a facial attack is “a challerigehe sufficiency of the pleading itself.”
Ritchig 15 F.3d at 598. Such a challenge is resolved under the familiar 12(b)(6) standard.
Carrier Corp, 673 F.3d at 440. Thus, the Court muketthe material allegations in the
Complaint as true, and construe them inlidpfet most favorable to the non-moving party.
Ritchig 15 F.3d at 598ee also Ohio Nat'l Life Ins. C®22 F.2d at 325.

B. Failureto Statea Claim
Federal Rule of Civil Procedure 12(b)(6) allofes a case to be dismissed for “failure to

state a claim upon which relief can be granted.thSamotion “is a test dhe plaintiff's cause

of action as stated in the complaint, not dlehge to the plaintiff's factual allegationsGolden

v. City of Columbuys404 F.3d 950, 958-59 (6th Cir. 2005). Thus, the Court must construe the
complaint in the light most ferable to the non-moving party.otal Benefits Planning Agency,
Inc. v. Anthem Blue Cross & Blue Shieéd®2 F.3d 430, 434 (6th Cir. 2008). The Court is not
required, however, to accept as true merel legaclusions unsupported by factual allegations.
Ashcroft v. Igbal556 U.S. 662, 664 (2009). Although libeRyle 12(b)(6) requires more than
bare assertions of legal conclusiorglard v. Weitzman991 F.2d 1236, 1240 (6th Cir. 1993)
(citation omitted). Generally, a complaint mashtain a “short and plain statement of the claim
showing that the pleader is entitled to reliekéd. R. Civ. P. 8(a)(2). But the complaint must
“give the defendant fair notice of what thiim is, and the grounds upon which it rests.”

Nader v. Blackwe]l545 F.3d 459, 470 (6th Cir. 2008) (quotiagckson v. Pardus51 U.S. 89,
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93 (2007)). In short, a compldis factual allegations “must lEnough to raise a right to relief
above the speculative levelBell Atlantic Corp. v. TwombJyp50 U.S. 544, 555 (2007). It must
contain “enough facts to state a clainrébef that is plausible on its faceld. at 570.

IV. ANALYSIS
The FTCA provides that the United Statesives its sovereign immunity and may be

liable for tort claims under ate law caused by its employeesghgent or wrongful acts or
omissions, while acting within the scope of themployment, to the same extent that a private
individual under like circumstances wdube liable. 28 U.S.C. 88 346(b)(1), 2674.

The FTCA's waiver is not unlimited, howen The FTCA prohibits claims challenging
discretionary functions of agencies or employefethe United States. This provision bars
“[alny claim . . . based upon the exercise or penfonce or the failure to exercise or perform a
discretionary function or duty on the part dederal agency or employee of the Government,
whether or not the discretion is abused.”28.C. § 2680(a). Limitations and conditions upon
which the United States consents to be sueadstrne strictly observednd exceptions thereto
are not to be implied.’Lehman v. Nakshiad53 U.S. 156, 161 (1981).

A. Discretionary Function
The United States argues that the discretipfunction exceptiorio the FTCA “applies

to all the conduct alleged in the @plaint.” (Doc. 25 at 11). Thushe United States insists that
the design and maintenance df thail system, which left certain hazards unmarked, the failure
properly to inspect the trail, and the failurgtwst warning signs are 4JlL] discretionary in
nature, are [2] the kind of decisions the excepiias designed to proteetnd [3] plaintiff has
failed to allege facts which would support a fimglthat the challenged actions are not the kind

o[f] conduct that can be said to be groundethe policy of the regulatory regime.1d().



Defendant points to the fact that no regolatf the Forest Serwacexists making trail
management and maintenance “anything but discretion@ky,’ #nd that Sixth Circuit decisions
have repeatedly found that choices involving reance, proper response to hazards, and how
to make federal lands safe for visitors ‘@ebottom a question of how best to allocate
resources” and require the making of “policy judgments protected lojstretionary function
exception.” [d. at 12) (quotations omitted).

Plaintiff responds that Defendant’s analysigores the actual testimony” of Scripps,
who never claimed that a discatary decision had been reachedgsihe believed that he was
without authority to remove astherwise change the pipéDoc. 28 at 7). According to
Plaintiff, a discretionary desion was never rendered, becafiseapps believed he was legally
prevented from acting, and so he did not maken a “minimal consideration of the options
available,” or “a choice that at least arguably axdeal a legitimate public interest,” as required
to invoke the exception.ld. at 8-9). Because the discretiopaxception focuses on “the nature
of the conduct,” concludes Plaiffiit is inapplicable here.Id. at 9) (quotation omitted).

The discretionary exception applies wheo tonditions are met: (1) that the acts
complained of are “discretionary in nature,gaming they involved “aalement of judgment or
choice”; and (2) that the decision “is of thedithat the discretionary function exception was
designed to shield,” meaning it is a governmeataion or decision “baseth considerations of
public policy.” United States v. Gauber99 U.S. 315, 322-23 (1991) (quotations omitted).

In assessing the first pronggurts look to “the governingdministrative policy,” rather
than any employee negligence, to determimeether certain conduct is mandatoryRosebush
v. United Statesl19 F.3d 438, 442 (6th Cir. 1997) (citatimmaitted). The critical question is

“whether the controlling statutes, regulati@msl administrative policies mandated that the



Forest Service maintain [the trails] in aspecificmanner”; if not, the Forest Service’s
“decisions as to thprecise mannein which to do so would clearly fall within the discretionary
function exemption.”ld. (citing Autery v. United State992 F.2d 1523, 1527 (11th Cir. 1993))
(emphasis in original). If no federal statutegulation, or policy presitres a course of action
for an employee to follow, such that the emgeyhas no rightful option but to adhere to the
directive,” the conduct is discretionargaubert 499 U.S. at 322.

Plaintiff acknowledges that hadlegations of Defendant’sifare to inspect the trail,
place warning signs, and maintain the trail constiwteons “discretionary in nature” and thus
sufficient for the first prong ahe discretionary exceptionS€eDoc. 28 at 6-9). Forest Service
regulations state that construetiand maintenance work “shall ieected to what is necessary
and economically justified for protection,rathistration, development, and multiple-use
management” of the land. 36 C.F.R. § 212.4(a)mblous cases in this Circuit have concluded
that similar conduct is also entrusted to‘flaelgment and choice” of government employé&es.

The Court must therefore proceed toskeond prong of the exception: “whether the
Forest Service's conduct . . . is the soafduct which the discretionary function exception
was designed to shieldRosebushl119 F.3d at 443. In assessing faigtor, it is the “nature of
the conduct, rather than the status of the ddioat governs whether ¢hdiscretionary function

exception appliesUnited States v. S.A. Empresa\dacao Aerea Rio Grandense (Varig

! See, e.gRosebush119 F.3d at 442 (finding that the “controlling statutes, regulations and administrative policies
did not mandate that the Forest Service maintain its campsites and fire pits in any specific manner,” or require that it
“warn of the dangers of a fire pit,” and thus its conduct fell under the discretionary function exXcé&utwards v.
Tennessee Valley Autf255 F.3d 318, 323 (6th Cir. 2001) (discretionary function exception appliedeithe

record demonstrate[d] that TVA héaJaot adopted any requirement mandating that it maintain the area around the
shoreline in a specific manner,” and had “adopted no mandatory access or safety requirements regarding the
shoreline area.”Reetz v. United Statea?4 F.3d 794, 796 (6th Cir. 2000) (same, with regard to warning signs for
off-road vehicle trails, since there was “no mandatoryledigun or policy that precluded the Forest Service from
making a judgment of choice on how to mark the [trailsRih v. United Stated19 F.3d 447, 451 (6th Cir. 1997)
(Army Corps of Engineers’ decision regarding road maintenance was “a question of how best toreocates,”

and therefore fell under the discretionary function exception.).
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Airlines), 467 U.S. 797, 813 (1984). As the Suprédoert has explained, when established
governmental policy, as expressed or implied bystategulation, or agency guidelines, allows
a Government agent to exercise discretiomtist be presumed that the agent's acts are
grounded in policy when exasing that discretion.'Gaubert 499 U.S. at 324. Thus, for a
complaint to survive a motion to dismiss, it must allege facts which

would support a finding that the @llenged actions are not the kind

of conduct that can be saidlie grounded in the policy of the

regulatory regime. The focus ofetlnquiry is not on the agent's

subjective intent in exercising tldkscretion conferred by statute or

regulation, but on the nature thie actions taken and on whether

they are susceptible to policy analysis.
Id. at 324-25 (footnote omitted).

The Court of Appeals has explained thatftil®wing types of deaions “are generally
shielded from tort liability by the discretionaiynction exception: (1the proper response to
hazards,’ (2) ‘whether and how meake federal lands safe for visitors,” and (3) ‘whether to warn
of potential danger.”Edwards v. Tennessee Valley Au#h5 F.3d 318, 324 (6th Cir. 2001)
(quotingRosebush119 F.3d at 443). In short, where ddeal agency “must balance competing
needs when deciding how to run a federal faciliiye discretionarydnction exception to the
FTCA applies.Rich v. United Stated19 F.3d 447, 451 (6th Cir. 1997).

Plaintiff does not dispute th#te planning, creation, and mainémce of the trails require
the exercise of considerable discretion, &t tihe placement of the trail, the removal of
obstacles, and the placement ginsige are left to the judgmaenftthe Forest Service and its
employees. Plaintiff argues, however, that nocidisonary decision had been reached to leave
the pipe laying exposed,” and indeed the topad‘hever been discussed,” because Scripps was

under the (mistaken) understandthgt he was prohibited frommeving or altering it. (Doc.

28 at 7). Despite the fact ththe pipe could have been removediddhe fact that Scripps or his



supervisors had discretion to make that denista discretionary decision here was “never
rendered,” unlike the cases cited by Defendanigchvbach, according to Plaintiff, “involved at
least a minimal consideration of the optiongttivere available and a choice that at least
arguably advanced a legitimate public interestd. &t 8).

The United States counters tiaintiff misunderstands thaw: because the decisions
relating to the Forest, its trails, and the pipe westesteptibld¢o policy analysis,” it “is irrelevant
whether that conduct was the result of a policy analysis, whether policy concerns were the basis
for the conduct, whether the agency considatkklevant aspects the subject matter, or
whether the agency abused its discretiai@dc. 31 at 5) (emphasis in original) (citing
Rosebushl19 F.3d at 444). When a function is discreary, Defendant insists, there is a
“presumption” that the acts were groundegbaticy when exercisig that discretion. Id. at 6)
(citing Irving v. United Statesl62 F.3d 154, 168 (1st Cir. 1998n(bang).

As both the Supreme Court’s decisiorGaubertand theen banadecision by the First
Circuit in Irving make clear, when government policy aiiofor the exercise of discretion, there
is a “presum[ption] that the agent’s acts amugded in policy when exasing that discretion.”
Gaubert 499 U.S. at 324rving, 162 F.3d at 168. But where a complaint alleges facts showing
that “the challenged actions are not kived of conduct that can be said todreunded in the
policy of the regulatory reginmjewith a focus on the “the natel of the actions taken,” the
discretionary function exception is inapplicableaubert 499 U.S. at 325 (emphasis added).

In this case, Plaintiff rightly notes thab actionwas actually taken, ithe sense that no
policy judgment was made regardithe presence of the pipesgithremoval, or their covering
up, since Scripps mistakenly believed he wablevit authority to alter aemove them. While

the Court will normally afford Defendant the “gremption” that its agent’s acts are grounded in
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policy, when it hagvidencehat, in fact, the acts were rext grounded, that presumption has
been rebutted. The mere féloat, theoretically, Scrippsould haveexercised discretion is not
the test the Supreme Court establishe@anbert indeed, the law “the V& does not provide that
all discretionary acts of federal officers undertakathin the scope of &ir employment will be
subject to the discretionafunction exception.”Fitzmaurice v. United Stateblo. 1:10-CV-

2262, 2013 WL 4781709, at *9 (M.D. Pa. Sept. 5, 2@CaYIson, M.J.). Itis “not enough to
establish that an activity is notandated by statute and involves some element of judgment or
choice”; to obtain dismissal of the suit, “the Uni®thtes must also establish that the decision in
guestion was grounded in considerations of public poli§oulthurst v. United State214 F.3d
106, 110 (2d Cir. 2000¥ee alsdPalay v. United State849 F.3d 418, 432 (7th Cir. 2003)
(discretionary function exception does not agplgonduct that “involves no element of choice
or judgment grounded in publpolicy considerations.”).

This conclusion is in keeping with the ebjives underpinning the discretionary function
exception. As the United States notes, by eémgthis provision, “Conggss sought to prevent
judicial second-guessing of letative and administrative disions grounded in social,
economic, and political policy.” (&. 31 at 4). The United Statesed not fear judicial second-
guessing where no actual policy-based decisiokimgaook place: the discretionary function
exception cannot protect the judgments of the ééhtates when no person made any judgment.

A strong parallel is found in the principlesadministrative law, where “judgment[s]
based upon public policy,” which aféhe product of administratevexperience, appreciation of
the complexities of the problem, realization o gtatutory policies, armgsponsible treatment of
the uncontested facts” are the sorts of decidioais‘administrative agencies are best equipped

to make and which justifies the use of the administrative proc&ex” & Exch. Comm'n v.
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Chenery Corp.332 U.S. 194, 209 (1947). But where “[t]here are no findings and no analysis . .

. to justify the choice made, [andd indication of the basis on wh the [agency] exercised its
expert discretion,” a coudannot accept the decisioBurlington Truck Lines, Inc. v. United
States371 U.S. 156, 167 (1962). An agency “mustraie the relevant data and articulate a
satisfactory explanation for iection including a ‘rational emection between the facts found
and the choice made.’Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins.
Co, 463 U.S. 29, 43 (1983) (quotimyrlington Truck Lines317 U.S. at 168).

This is not to hold that, under the FTGAe¢ United States and its employees must
“examine the relevant data and articulate asfattory explanationih order to invoke the
discretionary function exception; to read in saatequirement would bmore than the FTCA’s
text could bear. But 8 2680 requires, atl#eest, that a governmeemployee at a minimum
make a decision based on the policy considerattmntemplated by the relevant statute or
regulation, and not whollgbdicate his discretioh.Anything otherwise is not “conduct [] of the
kind that the discretionary functi@xception was designed to shieldRbsebush119 F.3d at
441. Under our system of government, Unitesté&dt and its agents are empowered with
discretion to make imponta policy decisions, and a federalurt will not lightly disturb those
judgments, because it is expected that a ndtgmarnment is better equipped than any one
person with the broader vision tosaver difficult questions and seational priorities. That faith

is meaningless when the government does noaikitexercise the disetion entrusted to it.

2 The Court recognizes the serious concern raised by tired Btates that Plaintifflegic could lead to litigation
over whether “every possible obstruction that an inexperienced rider could encounter . . hahellden removed
or marked by a sign.” (Doc. 31 at 5). But the Caudatisfied that as long as the United States makes a
discretionary choice, the FTCA will serve to bar frivolousdaits. To hold otherwise would be to invite an equally
unsettling future, where an agency could make any potentially risky action discretionary, without regulatory
guidance, and thus isolate itself from liability even if its employees never actually exercised any judgment.
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B. Failureto statea claim under Ohio law
The United States also argubat Plaintiff has failed to ate a claim under Ohio law, and

thus the Complaint must fail, since the Uniftdtes can only be liable under the FTCA in
circumstances where, “if a private person, [it] wobddliable to the claimant in accordance with

the law of the place where the act or omissiccuoed.” 28 U.S.C. § 1346(b)(1). The United

States concedes that Plaintiff svan “invitee” under Ohio law, but asserts that Ohio law imposes
on it only a duty “to exercise omkry care to maintain thegFest] in a reasonably safe

condition, so as not to unreasbhaor unnecessarily expose [PHif) to danger.” (Doc. 25 at

14) (citation omitted). Defendant insists thaxercised “ordinary and reasonable care,” since it
had no notice of any hazard imposed by the pipe, and it was not reasonably foreseeable that the
off-trail exposed portion of the pé was likely to cause injuryld( at 15).

Plaintiff agrees that he was an “inviteeridathat Defendant thei@®e owed Plaintiff “an
ordinary duty of care,” including a duty tmaintain the premises in a reasonably safe
condition.” (Doc. 28 at 14) (citeons omitted). But Plaintiff argues that the danger posed by the
pipe was foreseeable, and that a property ownest fulfill his “affirmative duty to inspect the
premises and identify hazards that create an unreasonable risk of hiakmat’16) (citation
omitted). Plaintiff concludes that the question of “whether appropriate steps were taken to
prevent reasonably foreseeable injuries” ningstesolved by the trier of factld().

As explained above, Defendant’s Motioroige to dismiss under Rule 12(b)(1), on the
grounds that the Court lacks setj matter jurisdiction because of the discretionary function
exceptionseesupra and because the Complaint failstate a claim under Ohio law. A
motion to dismiss under the FTCA, on the grounds #hplaintiff has faile to allege a claim
under the substantive law of théeneant state, is regwed under the Rule 12(b)(6) standard, and

thus the Court “must construe the complaint mltght most favorable tthe plaintiff and must

13



accept all factual allegations as tru&bdto v. United State63 F. App'x 197, 199 (6th Cir.
2003). The Court looks to “theubstantive law of the state @are the alleged cause of action
arose to determine whether the plaintiffs a lawful theory of recoveryId.

Both Parties agree that Plaintifths an “invitee” under Ohio law.SéeDoc. 28 at 12-13;
Doc. 31 at 7). Invitees are persons wholitiglly come upon the premises of another by
invitation, express or impliedor some purpose which is beneficial to the ownésladon v.
Greater Cleveland Reg'l Transit Autle62 N.E.2d 287, 291 (Ohio 1996). A landowner owes a
duty to an invitee “to exercise ordinary carel to protect the invitee by maintaining the
premises in a safe conditionlight v. Ohio Univ, 502 N.E.2d 611, 613 (Ohio 1986).

The occupier of the premises is “notiagurer of the safg of invitees.” Perry v.
Eastgreen Realty Ca372 N.E.2d 335, 336 (Ohio 1978) (periam). He must, however, “use
care not to injure the visitor by negligent actigtiand warn him of latent dangers of which the
occupier knows,” as well as “inspect the presito discover possible dangerous conditions of
which he does not know, and take reasonableaptems to protect the invitee from dangers
which are foreseeable from the arrangement or uske (quoting RROSSER ONTORTS (4 Ed.),
392-93 (1971)). This obligatidtextends to the original consittion of the premises, where it
results in a dangerous conditiorid. Furthermore, it is not ethcase that an invitee “must
demonstrate that a peril was actually knowth®owner of premises”; rather, “once the
evidence establishes that a dangerous conditiotedxiand that it is a condition about which the
owner should have known, evidence of actuahvidedge on his part is unnecessarid’

In sum, to establish a breach of duty tararntee, Plaintiff mst show: (1) that
Defendant was responsible for the hazard; pth@t at least one persons had actual knowledge

of the hazard and neglected to give adequateaofiits presence or remove it promptly; or (3)

14



that such danger had existed faudficient length of time reasonably to justify the inference that
the failure to warn against it or remove it vedibutable to a wardf ordinary care.Johnson v.
Wagner Provision Cp49 N.E.2d 925, 928 (Ohio 1943ge alsdullivan v. Oregon Ford, Ing.

552 F. Supp. 2d 681, 684 (N.D. Ohio 20a#)d, 559 F.3d 594 (6th Cir. 2009).

Construing the Complaint in the light mostdaable to him, Plaintiff has pleaded facts
sufficient to allow a jury to conclude that Datiant acted negligently, ioreach of its duty of
ordinary care owed to invitees. Plaintiff alleghat he was present on Defendant’s land, as an
invitee, riding an ATV in an area signated for such use by Defendar@oifpl, 1 6-7, 11).
Plaintiff asserts that, while exercising reasonable care, lek gtrpartially concealed object,
causing him to suffer serious injuryld( 1 8-10). Plaintiff argues that a reasonable person in
Defendant’s position would havesipected the trail, noticed the pipe, and remedied the hazard
and/or placed appropte warnings. I¢l., 1 12-13). As a land owner, Defendant was required to
inspect its land to discover nigerous conditions, artdke reasonable precautions to protect
invitees from dangers foreseeable from the ugbeofand. Plaintiff haalleged that Defendant
failed in this duty. Plaintiff hatherefore stated a plausiblaiah, raising his right to relief
“above the speculative level.Twombly 550 U.S. at 555. Nothing more at this stage is required.

V. CONCLUSION
The discretionary function exception to the FTiSAnapplicable to the facts of this case.

In addition, Plaintiff has succeeded in allegingaam for relief under Ohio law. Accordingly,
the United States’ Motion (Doc. 25) is herdbigNIED.
IT 1SSO ORDERED.
g/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: March 17, 2014
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