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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

PATRICK K.BELL,
Case No. 2:11-CV-00884

Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
UNITED STATES OF AMERICA : Magistrate Judge Kemp
Defendant.

OPINION & ORDER
This matter is before the Court on Defenddnited States of America’s Motion to

Reconsider (Doc. 34). The United States tak®se with the Court’®pinion and Order of

March 17, 2014 (Doc. 33) denying iMotion to Dismiss for lackf subject matter jurisdiction

and for failure to state a claim under Ohio lawndtv asks the Court t@consider that decision,

and renews its request that theurt dismiss this case for laok subject matter jurisdiction,

based on the applicability of thdiscretionary function excemtn.” Plaintiff opposes. (Doc. 38).
For the reasons stated herein, Defendant’s Moti@ENI ED.

l. BACKGROUND
The factual background of this matter is didsed in detail in te Court’s Opinion and

Order of March 17, 2014 (Doc. 33). In short, ttése involves an alerrain vehicle (“ATV”)
crash that took place on federal land near Ath&mso. On October 8, 2009, Plaintiff Patrick
Bell lawfully visited Wayne Natiorld-orest (“the Forest”) with &iend, in order to ride on one
of the Forest’s ATV trails. Plaintiff crash&dhile driving on a trail, his ATV having struck a
partially-concealed metal pipe that ran parallebtod at one point across, the trail. Plaintiff
brings this suit for negligence, under the Fed€&oat Claims Act (“FTCA”), for recovery for his

injuries.
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On July 31, 2013, the United States movedismiss, for lack of subject matter
jurisdiction and for failure tgtate a claim under Ohio law (Dd5). The United States argued
in particular that Plaintiff hagmpermissibly attacked a discretionary function for an agency or
employee of the United States, running afouhef FTCA’s blanket jurisdictional bar against
“[alny claim . . . based upon the exercise or penfonce or the failure to exercise or perform a
discretionary function or duty on the part dederal agency or employee of the Government,
whether or not the discretion is abused.” 28.G. § 2680(a). The United States insisted that
concerns regarding safety and maintenandedsral land, including how best to allocate limited
funds and employee resourceasd @&hoices related to warnisggns, precautionary measures,
and other steps that might have prevented Plamtiiffury, are precisely ¢hsort of discretionary
decisions that the FTCA'’s bar igémded to shield. (Doc. 25 at 11-12).

Plaintiff responded that thanalysis ignorethe realities of th case, including the
evidence that demonstrated that the federal@yee tasked with overseeing the land had never
actually made any decision with regard to remg or otherwise changing the pipe, since he
believed that he was not authorizedalter it whatsoever. (Do28 at 7-8). Thus, according to
Plaintiff, a discretionary desion was never rendered, and dligcretionary function exception
was unavailable. Id. at 9).

The Court’s Opinion and Order concludedttthe discretionary function exception was
unavailable. The Court notedethwo-prong test for invoking thexception: whether (1) the acts
complained of are “discretionary in nature,gaming they involved “aalement of judgment or
choice”; and (2) the decision “is of the kititht the discretionarfunction exception was
designed to shield,” meaning it is a governmeataion or decision “baseth considerations of

public policy.” United States v. Gaubert99 U.S. 315, 322-23 (1991) (quotations omitted).



The Court concluded that the first prong had beeh since no statute oegulation prescribed
the “precise manner” in which the United StateseBbService (the “Forest Service”) must act.
(Doc. 33 at 7-8).

On the second prong, however, the Court reaktra the actions described here were
not the sort of conduct which the discoei@ry function was degned to shield. I¢. at 8). The
Court emphasized that it is thedtare of the conduct, rather thtde status of the actor,” that
governs whether the discretiondmnction exception appliesld() (quotingUnited States v. S.A.
Empresa de Viacao Aerea Rio Grandense (Varig Airling®§ U.S. 797, 813 (1984)). In
particular, the Court followed éhSupreme Court’s admonishment that, to survive a motion to
dismiss for lack of jurisdiction, a complaint madiege facts that “would support a finding that
the challenged actions are not the kind of conthattcan be said to be grounded in the policy of
the regulatory regime,” with a focus “not orethgent’s subjective intéin exercising the
discretion conferred by statube regulation, but on the natuoé the actions taken and on
whether they are susceptiliepolicy analysis.”"Gaubert 499 U.S. at 324-25.

Although a decision that is “suscepéblo policy analysigarries with it a
“presum|ption] that the agén actions [were] grounded policy when exercising [his]
discretion,”Gaubert 499 U.S. at 324, the Court explainedtttwhere a Complaint alleges facts
rebutting that presumption, dismissairiappropriate. (Doc. 33 at 1@pmpare Coulthurst v.
United States214 F.3d 106, 110 (2d Cir. 2000) (It is “restough to establishahan activity is
not mandated by statute and involves some eleafgatigment or choice”; to obtain dismissal
of the suit, “the United States must also d#thlihat the decision in question was grounded in
considerations gbublic policy.”); Palay v. United State849 F.3d 418, 432 (7th Cir. 2003)

(discretionary function exception does not agplgonduct that “involves no element of choice



or judgment grounded in public lpxy considerations.”). Accordingly, the Court denied the
United States’ Motion to Dismiss on this basis.

. STANDARD OF REVIEW
Under Fed. R. Civ. P. 59(e), a district dowrll reconsider a prior decision “if the

moving party demonstrates: (1glear error of law; (2) newly dcovered evidence that was not
previously available to the parties; or ) intervening change in controlling lawnOwner-
Operator Indep. Drivers Ass’n, Inc. v. Arctic Express,,I288 F. Supp. 2d 895, 900 (S.D. Ohio
2003); ge also Gen. Corp., Inc. v. Am. Int'l Underwritetg8 F.3d 804, 834 (6th Cir. 1999) (a
judgment may also be altered or amended wiesessary “to prevent manifest injustice”). A
motion under Rule 59(e), however, is “not@portunity to re-argue a caseSault Ste. Marie
Tribe of Chippewa Indians v. Engld.46 F.3d 367, 374 (6th Cir. 1998Rule 59(e) may not be
used to relitigate old matters, or to raise argots or present evidence that could have been
raised prior to the entry of judgmentExxon Shipping Co. v. Bakésb4 U.S. 471, 486 n. 5
(2008) (quotation omitted). Generally, a manifegistice or a clear error of law requires
“unique circumstances,” such as compflaikire to address an issue or claiMcWhorter v.
ELSEA, Ing.No. 2:00-CV-473, 2006 WL 3483964,*&t (S.D. Ohio Nov. 30, 2006) (citing
Collison v. Int'l Chem. Workers Union, Local 28B4 F.3d 233, 236 (4th Cir. 1994)).

The grant or denial of a Ru59(e) motion “is within ta informed discretion of the
district court.” Huff v. Metro. Life Ins. Co675 F.2d 119, 122 (6th Cir. 1982). Significantly,
“justice does not require that thesttict court [grant reconsidera] on an issue that would not
alter the district court’s prior decisionRodriguez v. Tennessee Laborers Health & Welfare

Fund 89 F. App'x 949, 959-60 (6th Cir. 2004).



I[Il.  ANALYSIS
The United States argues that the Court shcedonsider its degion because it has

committed “clear legal error” in its rejection of the discretionary function exception. (Doc. 34 at
4). According to the United States, the preptiom that a government employee’s conduct is
grounded in policy when that conduct isssible to policy analysis, establishedJnited
States v. Gaubertt99 U.S. 315 (1991), “refers to the oltjee grant of discretion conferred by
the agency,” not a review of the actor’s subjective decision-making prod¢ésat 4-5). The
Gaubertpresumption is only rebuttable, Defendarintain, when “the discretion conferred by
agency policy does not authorize policy consitiens for the conduct.” (Doc. 40 at5). The
United States argues that the discretionarytfan@applies if the condaat issue — including
both acts and omissions — is suditde to a policy-driven analys,” regardless of whether the
conduct was actually “the end prodo€ia policy driven analysis.”ld. at 9-10). This Court’s
Opinion and Order improperly focused on thedial actor’s “decisiomaking process or the
failure to make a consciousgicit decision” instead of constding the actor’s “nature of the
conduct.” (d.).

The United States also claims the Court committed “clear factual error” in finding that
the Forest Service employee did not actually nakedecisions or exercise discretion regarding
the placement of the pipes tlah by an across the trailld(at 3, 9-10). Defedant insists that
Trail Manager William Scripp (“Scripp”) testified that he inspected and maintained the trail
“with an eye toward safety and within the For8etvice’s meager trail resources” and that he
would not bury pipeline running asss the trail because he was concerned about widening the
trail and he did not considerdtparallel pipeline to be a safetgncern. (Doc. 40 at 3-4).

Similarly, Defendant argues that Scripp did pot up warning signs or paint the pipeline



because of “policy-based concerns” about “wagrsigns and bright colors in the woodsld. (
at 4).

Plaintiff responds that Defendant mischagaizes facts by suggasy that the Forest
Service did not consider portiongthe pipeline that ran parallel to the trail to be a safety
concern. In fact, Plaintiff insists, Scripp admittbdt the Forest Service “never considered doing
anything with the piping that wasotruding along the dirt bikedil” when he stated, “[tjo my
knowledge, we’'ve never gone anywhere with dsstng a plan to remove [the pipes] or
anything.” (Doc. 38 at 1-2). Finer, Plaintiff argues thaeconsideration ig\appropriate
because no changes in applicable law have loeetified. According to Plaintiff, Defendant’s
Motion to Reconsider merely rehashes “discestldrguments but with greater fervor,” offering
nothing new to the Court.ld, at 3).

In response to Defendant’s specific legguenents, Plaintiff insists that he has not
argued that Scripp subjectivelgrsidered, and then decided agai making a decision about
the pipeline. Instead, Plaintiff contends tBatipp’s subjective retlections establish as
objective fact that no decision grounded in policy considerations was ever rehda. 4§.
Additionally, Plaintiff mairtains that a government actor’s “reegtatus in possessing discretion”
is not enough to warrant immediatismissal; instead, “it is the na&uof the conduct, rather than
the status of the actdhat governs whether discretionann€tion applies in a given case.ld (
at 5, quotingJnited States v. S.A. Impresa De Viadawea Rio Grandenese (Varig Airlings)
467 U.S. 797, 813, 104 S.Ct. 2755, 81 L.Ed.2d 660 (39&4nally, Plaintiff argues that
Gauberts second prong requires that the judgmenf ihe kind that the discretionary function
exception was designed to shield and doesuvantant dismissal when no “judgment” or

“decision” has been madeld(at 5).



A. Discretionary Function Exception

The FTCA provides that the United Stateswsa its sovereign immunity and may be
liable for tort claims under ate law caused by its employeesghgent or wrongful acts or
omissions, while acting within the scope of theximployment, to the same extent that a private
individual under like circumstances wdube liable. 28 U.S.C. 88 346(b)(1), 2674.

The FTCA’s waiver is not unlimited, howen The FTCA prohibits claims challenging
discretionary functions of agencies or employefethe United States. This provision bars
“[alny claim . . . based upon the exercise or penfonce or the failure to exercise or perform a
discretionary function or duty on the part dederal agency or employee of the Government,
whether or not the discretion is abused.” 28.C. § 2680(a). Limitations and conditions upon
which the United States consents to be suadstrne strictly observednd exceptions thereto
are not to be implied.’Lehman v. Nakshia@53 U.S. 156, 161 (1981).

The discretionary exception applies whew wonditions are met: (1) that the acts
complained of are “discretionary in nature,gaming they involved “aalement of judgment or
choice”; and (2) that the decision “is of thedithat the discretionary function exception was
designed to shield,” meaning it is a governmeataion or decision “baseth considerations of
public policy.” United States v. Gauber99 U.S. 315, 322-23 (1991) (quotations omitted).

In the Court’s March 17, 2014 Opinion and Qtdhis Court conelded that Plaintiff's
allegations of Defendant’s failure to inspect ttaél, place warning signs, and maintain the trail
constitute actions “discretionain nature” and thus suffient for the first prong of the
discretionary exception. Plaintiff acknowledgedvasch in his briefing on the original motion.

(SeeDoc. 28 at 6-9). Defendants essentially regtrestthe Court reconsidés analysis of the



second prong of the exception: “whether the Bbgervice's conduct . . . is the sort of conduct
which the discretionary function exception was designed to shi®dsebush119 F.3d at 443.
1. “Susceptible to Policy Analysis”

As the Supreme Court has explainedewlestablished governmental policy, as
expressed or implied by statute, regulation, @nag guidelines, allowa Government agent to
exercise discretion, “it must be presumed thatagent's acts areoginded in policy when
exercising that discretion.Gaubert 499 U.S. at 324. Thus, for a complaint to survive a motion

to dismiss, it must allege facts which

would support a findinghat the challenged aotis are not the kind

of conduct that can be said b2 grounded in the policy of the
regulatory regime. The focus of the inquiry is not on the agent's
subjective intent in exercising tlkscretion conferred by statute or
regulation, but on the nature tife actions taken and on whether
they are susceptible to policy analysis.

Id. at 324-25 (footnote omitted).

The Sixth Circuit has explaed that the following typesf decisions “are generally
shielded from tort liability by the discretiondignction exception: (1}the proper response to
hazards,’ (2) ‘whether and how meake federal lands safe for visitors,” and (3) ‘whether to warn
of potential danger.””Edwards v. Tennessee Valley Au#th5 F.3d 318, 324 (6th Cir. 2001)
(quotingRosebush119 F.3d at 443). In short, where ddeal agency “must balance competing
needs when deciding how to run a federal fagilihe discretionary function exception to the
FTCA applies.Rich v. United Stated19 F.3d 447, 451 (6th Cir. 1997).

The United States insists that this Court grelPlaintiff misunderstad the law: because
the decisions relating to the Fordsd trails, and the pipe wersusceptiblgo policy analysis,” it
“Is irrelevant whether that condiivas the result of a policy analysis, whether policy concerns

were the basis for the conduct, ether the agency consideredralevant aspects of the subject

8



matter, or whether the agency abused its digeréti(Doc. 31 at 5) (emphasis in original) (citing
Rosebushl19 F.3d at 444). When a function is disicreary, Defendant maintains, there is a
“presumption” that the acts were groundegbaticy when exercisig that discretion. Id. at 6)
(citing Irving v. United Statesl62 F.3d 154, 168 (1st Cir. 1998n(bang).

As both the Supreme Court’s decisior3aubertand theen banadecision by the First
Circuit inIrving make clear, when government policy alffor the exercise of discretion, there
is a “presum|[ption] that the agent’s acts arugided in policy when exesing that discretion.”
Gaubert 499 U.S. at 324yving, 162 F.3d at 168. But where a complaint alleges facts showing
that “the challenged actions are not kived of conduct that can be said todreunded in the
policy of the regulatory regimewith a focus on the “the natel of the actions taken,” the
discretionary function exception is inapplicabfeaubert 499 U.S. at 325 (emphasis added).

Plaintiff rightly notes thaho actionwas actually taken, ithe sense that no policy
judgment was made regarding the presenceeopifbes, their removal, or their covering up,
because Scripp mistakenly believed he was withathority to alter or remove them. While the
Court will normally afford Defendant the “presumption” that its agent’s acts are grounded in
policy, when it hagvidencehat, in fact, the acts were et grounded, that presumption has
been rebutted. This Court did not commit a clear error of law when it determined that the mere
fact that, theoretically, Scripgpuld haveexercised discretion does not meet the test the Supreme
Court established i@aubert indeed, “the law does not proedhat all discretionary acts of
federal officers undertaken within the scopehafir employment will be subject to the
discretionary function exceptionFitzmaurice v. United Statello. 1:10-CV-2262, 2013 WL

4781709, at *9 (M.D. Pa. Sept. 5, 2013) (Carlson, M.J.).

It is “not enough to establish that an activity is maindated by statute and involves some element of judgment or
choice”; to obtain dismissal of the suit, “the United States must also establish that the decision in question was

9



Defendants now claim that, regardless of \WwheScripp believed he had authority to
move the pipe, he never considered the pipdetyseoncern, which is why he took no action.
That decision was within &idiscretion, Defendants insist. Scripp’s deposition testimony,
however, does not indicate that he actually asses$iether the pipe was a safety concern at the
time of the relevant acts or omissions in questidnd in fact, it is uhkely that he made any
such assessment if he subjectively believed thablkdeno authority or ability to move or remove
the pipe. $eeDoc. 28-3 at 18-19). The Court recogmsizkeat the second prong of the inquiry
requires assessing whether the acts or omission®thathe basis of the suit are susceptible to
a policy-driven analysis, not whether they wtre end product of a policy-driven analySse
Rosebush v. United Statd49 F.3d 438, 444 (6th Cir. 1997But, while “[vi]rtually any
government action can be traced back to a palexysion of some kind..naattenuated tie is not
enough to show that conduct is grounded in polic§tiansky v. United Statel64 F.3d 688,
692-93 (1st Cir. 1999) (citinGope v. Scotd5 F.3d 445, 448-49 (D.C.Cir.1995). Here, it
appears that Scripp’s conduct@evas not “based on purposes thgulatory regime seeks to
accomplish; instead, it was based on his belief thaeldeno authority to act. This is, at best, an
attenuated tie to a policy decision.

In this case, where the actions or omissianissue were not thend of conduct that can
be said to be grounded in policy — because tiorawas actually taken Plaintiffs allegations
are sufficient to rebut the presumption thatrélevant conduct was grounded in policy, and thus
sufficient to survive dismissal.

This Court recognizes that the case-by-@asdyses that the discretionary exception

requires has led to some disarrayhia case law interpreting the excepti@ompare George v.

grounded in considerations of public policyCoulthurst v. United State814 F.3d 106, 110 (2d Cir. 200®alay
v. United States349 F.3d 418, 432 (7th Cir. 2003) (discretionary function exception does not apply to conduct that
“involves no element of choice or judgment grounded in public policy considerations.”).
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United States735 F.Supp. 1524, 1533-34 (M.D.Ala.1990) (holding that a government agency's
failure to warn about submerged alligators has no policy basis)vpitiett 108 F.3d at 1197—
99 (holding that a failure to wm or otherwise abate the dangassociated with a charging
moose is grounded in policy); compare a&ape 45 F.3d at 451-52 (concluding that the
discretionary function defense did not vitiateadleged failure to warabout hazardous road
conditions) withRich v. United State419 F.3d 447, 451-52 (6th Cir.1997) (concluding that the
discretionary function defense trumped degdd failure to warn about hazardous road
conditions), cert. denie®23 U.S. 1047, 118 S.Ct. 1364, 140 L.Ed.2d 513 (1998). “Withal, the
determination as to where one draws the line betwa justification that is too far removed, or
too ethereal, or both, and one tigahot, is case-specifichd not subject to resolution by the
application of mathematically precise forael..A case-by-case approach is requirdd.”at
4492

Notwithstanding the apparent disarray in thase law, the Defendant has not made an

adequate showing that this Coaommitted a clear error of law, offered new evidence that was

2 This Court also recognizes, and is concerned by, ttempal for the application of the second prong of the
discretionary function exception test to swallow the enfiort Claims Act, as recognized by the dissefasebush
v. United States

If we are not careful in our application of the second prong of the test, the discretionary function
exception to the Tort Claims Act could potentially swallow the entire Act. As a result of the
Gaubertdecision, courts have given considerable deference to government assertions of policy
discretion. Donald N. ZillmarRrotecting Discretion: Judicial Interpretation of the Discretionary
Function Exception to the Federal Tort Claims AtT, Me. L.Rev. 365, 382 (1995). “The Court
ought not to use one phrase in one sub-seatiothe FTCA [Federal Tort Claims Act] to
emasculate the rest of the statute.” William P. KratZlkes Supreme Court's Recent Overhaul of
the Discretionary Function Exceptido The Federal Tort Claims Act,Admin. L.J. Am. U. 1, 31
(1993). In fact, the Supreme Court did not intend forGlaebertdecision to free the government
from all liability under the Federal Tort Claims Act. As part of its discussion, the Court
specifically stated that thereeadiscretionary acts that arathin the scope of a government
agent's employment “but not within the disasefiry function exceptiohecause these acts cannot

be said to be based on the purposes that the regulatory regime seeks to accdbaullstrf,at
325,n.7.

Rosebushl119 F.3d at 445, (Mstt, J., dissenting).
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previously unavailable, or prested intervening law, such thaconsideration of the Court’s
Opinion and Order is warranted here. The Guiei circumstances” generally required to find
manifest injustice or a clearrer of law requires are abseri¥icWhorter v. ELSEA, IncNo.
2:00-CV-473, 2006 WL 3483964, at *2 (S.Ohio Nov. 30, 2006) (citin@ollison v. Int'l Chem.
Workers Union, Local 2184 F.3d 233, 236 (4th Cir. 1994)). Defendants’ disagreement with
the Court’s interpretation of the law is not sciéint reason for thisd@lirt to reverse its own
findings.

V. CONCLUSION
For the foregoing reasons, Plaintiff's MotitmAlter or Amend Judgment (Doc. 38) is

herebyDENIED.

IT ISSO ORDERED.

/s/ Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: March 18, 2015
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