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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
VIRGINIA LeFEVER,
Plaintiff, Case No. 2:11-cv-935
JUDGE GREGORY L. FROST
V. Magistrate Judge E.A. Preston Deavers

JAMES FERGUSON, et al.,

Defendants.

ALEX LeFEVER,
Plaintiff, Case No. 2:12-cv-664
JUDGE GREGORY L.FROST
V. Magistrate Judge E.A. Preston Deavers
JAMES FERGUSON, et al.,

Defendants.

ORDER

This matter is before the Court on Plaintiff Virginia LeFever's motion to certify this
Court’s decision for appeal under Fed. R. Civa#b). (ECF No. 145.) For the reasons set
forth below, the CoutGRANT S Plaintiff's motion for finality certification.

On July 15, 2013, this Court granted in gartl denied in part the motion for summary
judgment of Defendant James Ferguson. (EGFIM1.) The Court granted Ferguson summary
judgment on Plaintiff's claim alleging a viglan of 42 U.S.C. § 1983 premised upon Ferguson’s
alleged violation oBrady v. Maryland373 U.S. 83 (1963).Id. at PagelD# 4782-88.) The

Court found that Ferguson was entitled to quadifimmunity from liability on Plaintiff's due
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process claim basemh Ferguson’s allegdBradyviolation. (d.) The Court denied Ferguson
the benefit of qualified immunity, however, Biaintiff's Section 1983 due process claim
premised upon Ferguson’s alleged faliraraof evidence agast Plaintiff. (d. at PagelD#
4788-90.)

Ferguson filed a notice of appeal to the SRitcuit, taking an intdocutory appeal of
right from the Court’s denial of qualified immitywith respect to Plaintiff's claim based on
Ferguson’s alleged fabrication of evidence. (BGF 143.) Plaintiff now asks this Court to
certify its decision granting qlised immunity as to heBradyclaim in order to allow Plaintiff
to pursue a cross-appeal of that issue in thén&xicuit. Plaintiff @ntends that the Court’s
ruling is “final” within the meamg of Fed. R. Civ. P. 54(b) artdat there is no just reason for
delaying her ability to appeal it. I(R Mot. 3, ECF No. 145 at PagelD# 4816.)

Fed. R. Civ. P. 54(b) provides a mechanienough which a district court may release a
case for immediate appeal of a final decision ivivg one or more claims or parties before
entry of final judgment as to all matters in dispuBarrosioneering, Inc. v. Thyssen Envtl. Sys.,
Inc., 807 F.2d 1279, 1282 (6th Cir. 1986). Rule 54(bjifozation is appropriate where the court
has rendered a final decision with regard to onté@parties or claimsd finds that there is no
just reason to delay appellate reviembdulSalaam v. Franklin Cnty. Bd. Of Commo. 06-
cv-413, 2009 U.S. Dist. LEXIS 87486 (S.D. Ohio Aug. 31, 2009)Cdrrosioneeringthe Sixth
Circuit has articulated the follomj non-exhaustive list of factors that the district court should
consider in ruling on a Rule 54(b) motion:

(1) the relationship between the adjudicated and unadjudicated claims; (2) the

possibility that the need for review ghit or might not be mooted by future

developments in the district court; (8)e possibility that the reviewing court
might be obliged to consider the samsue a second time; (4) the presence or

absence of a claim or counterclaim whicould result in set-off against the
judgment sought to be made final; (5)soellaneous factors such as delay,



economic and solvency considerations, shortening the time of trial, frivolity of

competing claims, expense, and thiee. Depending upon the facts of the

particular case, all or some of the abdaetors may bear upon the propriety of

the trial court’s dscretion in certifying a judgmeas final under Rule 54(b).
Corrosioneering807 F.2d at 1283.

In this case, the Court finds that theuatigated claims and the unadjudicated claims
involve the same issue of qualified immunity dne same factual record.he Sixth Circuit will
have to review the same underlying faict order to ad@ss both the allegdgradyviolation and
the alleged fabrication of evidea that forms the basis of Ri&iff’'s Section 1983 claims. And
considering that both theories of liability invelthe issue of qualifieimmunity, it would serve
the interests of judicial econony allow Plaintiff to take amappeal from the decision granting
gualified immunity at the same teras Ferguson’s appeal frahe Court’s denial of qualified
immunity. See AbdulSalaan2009 U.S. Dist. LEXIS 87486 at *4.

The second factor favors Rué(b) certification as wellThe Court finds it highly
unlikely that the need for review might be “mooted” in the future. Bitaelyviolation alleged
by Plaintiff is, in the Court’s view, the crownwel of Plaintiffs Complaint. Though the Court
granted summary judgmentferguson’s favor on PlaintiffBradyclaim, the Court
acknowledges that the issuepented a novel questi of law upon which Plaintiff would pursue
an appeal after final judgmentloreover, as it relates to tharthfactor, allowing an appeal now
“will prevent the Sixth Circuit from having to ressider the issues and facts relating to qualified
... immunity a second time” upon a post-trial app@dddulSalaanat *4-5.

As to the fourth factor, there are no setoffeounterclaims to corder. Finally, as to
the fifth factor, certifying an immediate appeal from the grampuadified immunity to Ferguson

on Plaintiff’'s Brady claim will streamline the appeal process by allowing all the qualified

immunity issues to come before the Sixth Girat once instead of in sequential appe&ds at



*5. Further, by certifying its decision and preventing the possibilisegtiential appeals, the
Court would also reduce the chamdéaving to convene two trials€., a new trial in the event
the Sixth Circuit reversed on tBradyissue following a first trial).

Upon consideration of the relevant factonsl éhe circumstances of the present case, the
Court finds no just reason to delay appeltatgew of the Court’slecision granting qualified
immunity to DefendanfEerguson on Plaintiff 8rady-based Section 1983 claim. Accordingly,
the CourtGRANT S Plaintiff's motion for Fed. R. Civ. B4(b) certification.(ECF No. 145.)
The Clerk shall enter final judgment in fawafrDefendant Ferguson dtaintiff’'s Section 1983
Bradyclaim alleged in Count | d®laintiff's Complaint.

IT 1SSO ORDERED.

/s/ Gregory L. Frost

GREGORY L. FROST
UNITED STATESDISTRICT JUDGE




