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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

In re: OHIO EXECUTION
PROTOCOLLITIGATION,

CaséNo. 2:11-cv-1016

ChiefJudgeEdmundA. Sargus,r.
MagistrateJudgeMichaelR. Merz

This Report relates to Plaintiff
Robert Van Hook

DECISION AND ORDER GRANTING IN PART AND DENYING IN
PART THE MOTION TO DISMISS THE FOURTH AMENDED
OMNIBUS COMPLAINT AS IT RELATES TO PLAINTIFF
ROBERT VAN HOOK

This method-of-execution case, brought parguo 42 U.S.C. § 1983, is before the Court
on Defendants’ Motion to Disrss Plaintiffs’ Fourth Amende@mnibus Complaint (“Motion,”
ECF No. 1379). Plaintiffs oppose the Motiogmo in Opp.,” ECF No. 1406) and Defendants
have filed a Reply in Support (“Reply,” EQFo. 1408). The moving Defendants are Ohio
Governor John Kasich; Gary ®ohr, Director of the Ohio Deartment of Rehabilitation and
Correction (ODRC); Ronald Erdos, Donald Mang Stephen Gray, Edwin Voorhies, Richard
Theodore, Charlotte Jenkins, and John Colersamployees of the ODRC; and un-named and

anonymous “execution team members (tleving” or “State” Defendants).
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On February 22, 2018, the Magistrate Judge filed a Report and Recommendations
recommending the Motion be granted in part andetkm part as to all Plaintiffs except Alva
Campbell, Raymond Tibbetts, and Robert VayoK (the “Report,” ECF No. 1429). That Report
is now pending on objections. Campbell has dretilzeen dismissed as a party (ECF No. 1443).
Tibbetts is not a party to the Fourth Amendminibus Complaint. Van Hook has consented to
plenary magistrate judge juristimn and Chief Judge Sargus haterred his portion of the case
on that basis (ECF No. 951). Therefore asvam Hook the instanMotion is before the
Magistrate Judge for decision rathlean report and recommendations.

Dismissal is sought (1) under Fed. R. Civ.1R2(b)(1) for lack of jurisdiction of the
subject matter or based on sovereign immuunitger the Eleventh Amendment, or (2) under
Fed. R. Civ. P. 12(b)(6) for faite to state a claimpon which relief can bgranted or on the
basis of the affirmative defense of qualifienmunity (Motion, ECF No. 1379, PagelD 51913).
Because qualified immunity applies only toaiohs against state actor Defendants in their
individual capacities and no such claims aresstié in the instant Motion, there is no discussion
of qualified immunity in what follows.

Ordinarily, a motion under Fed. iv. P. 12 must be made bedoan answer is filed.
Nevertheless, a new motion tosuiiss is proper in response to a new amended complaint.
Plaintiff does not question thepropriateness of Defendants’ fif a motion to dismiss at this

stage of the case.



Generally Applicable Law

Subject Matter Jurisdiction (Fed. R. Civ. P. 12(b)(1))

Fed. R. Civ. P. 12(b)(1) authorizes motiotts dismiss for lack of subject matter
jurisdiction. Because federabuarts are courts of limited jurigdion, the burden of persuasion
on a Rule 12(b)(1) motion is ondlparty asserting jurisdictionThomson v. Gaskjll315 U.S.
442 (1942)Moir v. Greater Cleveland Regional Transit Authori®@5 F.2d 266 (6 Cir. 1990);
5A Wright and Miller, Federal Prace and Procedure, Civil 2d 81350 (1990).

Plaintiff asserts Defendants are raisingacidl” as opposed to a “factual” subject matter
jurisdiction claim (Memo irOpp., ECF No. 1406, PagelD 5231@)efendants do not disagree
in their Reply and the Magistrate Judge agrees with Plaintiff on this’point.

The Supreme Court has held that district tolack subject matter jurisdiction of claims
that are “so insubstantial, implausible, foreclobgdprior decisions of this Court, or otherwise
completely devoid of merit as to nimvolve a federal controversy.Steel Co. v. Citizens for a
Better Env’t 523 U.S. 83, 89 (1998), quotit@neida Indian Nation of N. v. County of Oneida
414 U.S. 661, 666 (1974). At the same placSteel Cq. however, the Court noted that “the
absence of a valid (as oppodedarguable) cause of acti@oes not implicate subject-matter
jurisdiction, i.e., the courtstatutory or constitutiongbowerto adjudicate the case.ld. citing
Wright and Miller,supra. Given that the Fourth Amended @iimus Complaint purports to plead
claims for violation of federal constitutionaghts and arising under 42 U.S.C. § 1983, this

Court concludes it has subject mattergdittion under 28 U.S.C. 88 1331 and 1343.

! A “factual” challenge to subject matter jurisdiction usually involves a challenge to diversity jurisdiction under 28
U.S.C. § 1332, challenging, for example, whether diversity is complete or whetheettantgarty has met the
amount in controversy requirement.



Jurisdiction under either ohtse statutes can be defeatsdthe bar ofthe Eleventh
Amendment to the United States Constitution which provides:

The judicial power of the United &es shall not be construed to
extend to any suit in law or equity, commenced or prosecuted
against one of the United States®yizens of anotheState or by
Citizens or Subjects @y Foreign State.

The Amendment has been construed to bis against a State by its own citizerRapasan v.
Allain, 478 U.S. 265, 276 (198@){ans v. Louisianal34 U.S. 1 (1890Edelman v. Jordam15
U.S. 651 (1974)Florida Dep't. of State v. Treasure Salvors, J@58 U.S. 670 (1982).

The Eleventh Amendment does not bar atioacfor injunctive relief against a state
officer for violations of tle United States ConstitutiorEx parte Young209 U.S. 123 (1908);
Cory v. White 457 U.S. 85 (1982)Thomson v. Harmomg5 F.3d 1314, 1320 {6Cir. 1995).
However, the Amendment does baraation to enjoin state officialfrom violating state law.
Pennhurst State School & Hospital v. Haldermd@5 U.S. 89 (1984Ernst v. Rising427 F.3d
351 (8" Cir. 2005)én bang; Turker v. Ohio Dep't of Rehab. & Corrl57 F.3d 453 (B Cir.
1998):In re: Ohio ExecutioProtocol Litig. (Otte)2017 U.S. App. LEXIS 17436 {&Cir. Sept.
7, 2017), affirmingln re: Ohio Execution Prota Litig. (Tibbetts & Otte), 2017 U.S. Dist.
LEXIS 107468 (S.D. Ohio July 12, 2017)(Merz, M.J.).

Sovereign immunity bars a plaintiff from ugirstate law to enjoin state officials from
carrying out their official respoiislities even when the official are sued in their individual
capacities.In re: Ohio Execution Protocol Litig. (Otte017 U.S. App. LEXIS 17436 (&Cir.
Sept. 7, 2017), citingVilliams v. Kentucky24 F.3d 1526, 1531, 1543\Eir. 1994).

The Eleventh Amendment is a jurisdictional bar which federal courts are required to raise

sua sponteaf the parties fail to do soFairport Int'l Exploration, Irc., v. Shipwrecked Vessel



Known as the Captain LawrencE)5 F.3d 1078, 1082 tE&:ir. 1997);Wilson-Jones v. Cavingss

99 F.3d 203 (8 Cir. 1996).

Claims Upon Which Relief May Be Granted (Fed. R. Civ. P. 12(b)(6))

“The purpose of a motion under Rule 12(b)(6)tastest the formal sufficiency of the

statement of the claim for relief; it is not a procedure for resolving a contest about the facts or
merits of the case.” Wright & Miller, BEDERAL PRACTICE AND PROCEDURE Civil 2d 81356 at
294 (1990);see also Gex v. Toys “R” Y2007 U.S. Dist. LEXIS 73495, *3-5 (S.D. Ohio, Oct.
2, 2007);Mayer v. Mylod 988 F.2d 635, 638 t(BCir. 1993), citing Nishiyama v. Dickson
County, Tennesse814 F.2d 277, 279 F(BCir. 1987). Stated differently, a motion to dismiss
under Fed.R.Civ.P. 12(b)(6) is designed to tedy the sufficiency of the complainRiverview
Health Institute LLC v. Medical Mutual of Ohi601 F.3d 505, 512 {6Cir. 2010).

The test for dismissal under Fed. R. Civ.1R(b)(6) was significantly restated by the

Supreme Court in 2007:

Factual allegations must be enougtraise a right to relief above
the speculative levetee 5 C. Wright & A. Miller, Federal Practice
and Procedure § 1216, pp. 2356 (3d ed.2004)(“[T]he pleading
must contain something more ..ath... a statement of facts that
merely creates a suspicion [of] a legally cognizable right of
action”), on the assumption that #ie allegations in the complaint
are true (even ifloubtful in fact),see, e.g., Swierkiewicz v. Sorema
N. A, 534 U.S. 506, 508, n. 1, 122 S.Ct. 992, 152 L.Ed.2d 1
(2002); Neitzke v. Williams490 U.S. 319, 327, 109 S.Ct. 1827,
104 L.Ed.2d 338 (1989)(“Rule 12(b)(6) does not countenance ...
dismissals based on a judge's disbelief of a complaint's factual
allegations”); Scheuer v. Rhodegl16 U.S. 232, 236, 94 S.Ct.
1683, 40 L.Ed.2d 90 (1974) (a well-pleaded complaint may



proceed even if it appears “thatrecovery is very remote and
unlikely”).

Bell Atl. Corp. v. Twomb|y550 U.S.544, 555 (2007).

[W]hen the allegations in a compléaitnowever true, could not raise a
claim of entitlement to relief, “tis basic deficiency should ... be
exposed at the point of minimumpenditure of time and money by the
parties and the court.” 5 Wrigl& Miller § 1216, at 233-234 (quoting
Daves v. Hawaiian Dredging Gol14 F. Supp. 643, 645 (D. Hawaii
1953) ); see alsDura [Pharmaceuticals, Inc. v. Broudé44 U.S. 336,
125 S.Ct. 1627, 161 L.Ed.2d 577 (2005)], at 346, 125 S.Ct. 1627, 161
L. Ed. 2d 577Asahi Glass Co. v. Pentech Pharmaceuticals,. 1289

F. Supp. 2d 986, 995 (N.D.II.2003) (Posné, sitting by designation)
(“[S]Jome threshold of plausibility mat be crossed at the outset before a
patent antitrust case should be pemxitto go into its inevitably costly
and protracted discovery phase”).

Twombly 550 U.S. at 5580ferruling Conley v. Gibsgn355 U.S. 41, 45-46 (1957), and
specifically disapproving of the proposition fro@onley that “a complaint should not be
dismissed for failure to statecdaim unless it appears beyond dothmt the plaintiff can prove
no set of facts in support of his claim which webehtitle him to relief”). “To survive a motion
to dismiss, a complaint must contain sufficieattfial matter, accepted as true, to ‘state a claim
to relief that is plausible on its fact,Doe v. Miami University  F.3d __ , 2018 U.S.
App. LEXIS 3075, *12-13 (8 Cir. Feb. 9, 2018), quotingshcroft v. Iqbal 556 U.S. 662, 678

(2009), in turn quotingwombly 550 U.S. at 570.

The Impact of Precedent

Defendants’ Motion relies heavily on preeed of various typeéSee, e.g., Motion, ECF

No. 1379, Table of Contents, PagelD 51915-17).regponse, Plaintiff makes the strong and

6



broad claim “[h]Jowever defined and applibg the Court and Defendants, the doctrinestafe
decisisprovides no basis to dismiss any of Ri#i's claims.” (Memo in Opp., ECF No. 1406,
PagelD 52310.) In suppaot this broad claim, Rintiff recites various mams from the law of
precedent which must each be evaluated.

First of all, Plaintiff asserts one Distridudge’s decision is not binding on any other
District Judge, even in the same dddtri The Magistrate Judge agrees. Séaen v. Jenkins
2018 U.S. Dist. LEXIS 8548 (S.D. Ohio Jan. 19, 2018), citimger alia, Threadgill v.
Armstrong World Industries, Inc928 F.2d 1366, 1371rf'$ir. 1991);Colby v. J.C. Penney Co.,
Inc., 811 F.2d 1119, 1124 {7Cir. 1987);United States v. Articlesf Drug Consisting of 203
Paper Bags818 F.2d 569, 572 {7Cir. 1987);Starbuck v. City and County of San Francisco
556 F.2d 450, 457 n.1@" Cir. 1977 (same). An exception would be where a judgment bars
relitigation of a claim or issiunder the doctrines of res jodia or collateral estoppel.

Second, Plaintiff asserts thaktHdistrict courts irthis circuit are bountby the published
decisions of the Sixth Circuitdlirt of Appeals. The Magistrattudge also agrees with this
proposition of law. A prior decision of the Sixth Circuiemains controlling authority unless an
inconsistent decision of the United States Supreme Court requires modification of the decision or
the Sixth Circuiten bancoverrules the prior decisiorlJnited States v. Elhg74 F.3d 885, 891
(6™ Cir. 2014);Darrah v. City of Oak Park255 F.3d 301, 309 {BCir. 2001);Salmi v. Secretary
of HHS 774 F.2d 685, 689 {&Cir. 1985);accord6™ Cir. R. 206(c). A panel of the Sixth Circuit
may not overrule the publishedaision of another panelHinchman v. Moore312 F.3d 198,
203 (8" Cir. 2002);:Neuman v. Riverd,25 F.3d 315 (BCir. 1997).

However, what is binding in a prior publigheircuit court decisiofis the holding of the

case, and not dicta included in the opinion. Agdaf the Sixth Circuit is not bound by dicta in



a previously published panel opinioRe/Max Int'l, Inc. v. Realty One, In@Q71 F.3d 633, 643
(6™ Cir. 2001); United States v. Burrough$ F.3d 192, 194 (6Cir. 1993). “Dicta is the
‘[o]pinion[] of a judge which dags] not embody the resolution determination of the specific
case before the court.Flinchman v. Moore312 F.3d 198 (B Cir. 2002)(quoting Black’s Law
Dictionary 454 (8 ed.1990).

[l]t is a maxim not to be disregded, that general expressions, in
every opinion, are to be takenaonnection with the case in which
those expressions are used. Hytlyo beyond the case, they may be
respected, but ought not to control the judgment in a subsequent
suit when the very point is presented for decision. The reason of
this maxim is obvious. The question actually before the Court is
investigated with care, and catesred in its full extent. Other
principles which may serve to illusate it, are considered in their
relation to the case decided, bueithpossible bearing on all other
cases is seldom completely investigated.

Cohens v. Virginial9 U.S. 264, 399-400 (1821)(Marshall, C. Bge also United States v.
Rubin 609 F.2d 51, 69 n.2 {2Cir. 1979) (Friend}, J., concurring).

The doctrine of precedent stare decisishowever, is much broadéhan thequestion of
which prior decisions by whichoarts are binding on subsequentids. Part of the doctrine of
precedent is the law of the case. Under that mhegtfindings made at one point in the litigation
become the “law of the case” for sufsent stages of thatame litigation. United States v.
Moored 38 F 3d 1419, 1421 {6Cir. 1994),citing United States v. BelP88 F.2d 247, 250 {1
Cir. 1993). "As most commonly defined, the dowr|[of law of the case] posits that when a
court decides upon a rule of latihat decision should continue govern the same issues in
subsequent stages in the same caseiZona v. California460 U.S. 605, 618 (1983)iting 1B
Moore's Federal Practice 10.404 (19823tterson v. HaskinsA70 F.3d 645, 660-61 [(6Cir.
2006); United States v. City of Detroi#01 F.3d 448, 452 {6Cir. 2005). “If it is important for
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courts to treat like matters alike in different €ssit is indispensable thdtey ‘treat the same
litigants in the same case the same way throughout the same dispingeti States v. Charles
843 F.3d 1142, 1145 tt‘6Cir. 2016)(Sutton, J.), quoting BnyaA. Garner, et al., The Law of
Judicial Precedent 441 (2016).

Law of the case is persuasive, not bindingawlof the case direcgscourt's discretion, it
does not limit the tribunal's power.1d., citing Southern R. Co. v. Cljf260 U.S. 316, 319
(1922); Messenger v. Andersprni225 U.S. 436 (1912);see also Gillig v. Advanced
Cardiovascular Sys., Inc67 F.3d 586, 589-90 {6Cir. 1995). "Whilethe 'law of the case'
doctrine is not an inexorable command, a decisiamnlefal issue establishéhe 'law of the case’
and must be followed in all subsequent proaagslin the same case in the trial court or on a
later appeal in the appellate court, unlessetfidence on a subsequent trial was substantially
different, controlling authority lasince made a contrary decisiminthe law applicable to such
issues, or the decision was clearly erroneamnd would work a manifest injustice.White v.
Murtha, 377 F.2d 428 (5 Cir. 1967), quotedapprovingly inAssociation of Frigidaire Model
Makers v. General Motors Corp51 F.3d 271 (B Cir. 1995). The purpose of the doctrine is
twofold: (1) to prevent the canued litigation of settled issueand (2) to assure compliance by
inferior courts with the desions of superior courtsUnited States v. Tod®20 F.2d 399 (6
Cir. 1990),citing Moore's Federal Practice.

The doctrine of law of the case prdes that the courts should not
"reconsider a matter oa resolved in a eainuing proceeding."”
18B CHARLES ALAN WRIGHT, ARTHUR R. MILLER, AND EDWARD

H. COOPER FEDERAL PRACTICE AND PROCEDURE JURISDICTION
AND RELATED MATTERS § 4478 (4th ed. 2015). "The purpose of
the law-of-the-case doctrine is to ensure that $hene issue
presented a second time in $@ne casé thesame courshould
lead to thesame result’ Sherley v. Sebeliu$89 F.3d 776, 780,
402 U.S. App. D.C. 178 (D.C. Cir. 2012) (quotibgShawn A. v.

9



Barry, 87 F.3d 1389, 1393, 318 U.S. App. D.C. 380 (D.C. Cir.
1996)). For a prior decision to conlirthe prior tribunal must have
actually decided the issue. Rl¢HT ET AL., suprg 8§ 4478. "A
position that has been assumed without decision for purposes of
resolving another issue is not the law of the cdde:"An alternate
holding, however, does establish the law of the cdde.Unlike
claim preclusion, the lawf the case does not apply to issues that a
party could have raised, but did ndtl. The law-of-the-case
doctrine is a prudential practica;court may revisit earlier issues,
but should decline to do so &ncourage efficient litigation and
deter "indefatigable diehardsd.

Howe v. City of AkrorB01 F.3d 718, 739-740'(&Cir. 2015).

The law of the case doctrine is not an appropriate basis for denying relief when the
statement of the law in an appellateropn is both dictum and in errol.andrum v. Andersgn
813 F.3d 330 n.1 (BCir. 2016), citingUnited States v. McMurrap53 F.3d 367 (6Cir. 2011).

In sum, only the holdings of publishesixth Circuit decisins or the unpublished
mandates of that Court in thisseaare binding on this Courtdiowever, judges have an ethical
duty to decide like cases alike which is strong rights-based suppostai@ decisisand a

compelling judicial economy ratioleafor not re-deciding every issde novo

Analysis

First Cause of Action: Eighth and Fourteenth Amendment Violations

With regard to this claim for reliethe Fourth Amended Complaint reads:

1269. The First Cause of Action sv@reviously moved from the
Third Amended Omnibus Complaint to be, as applicable, re-

10



alleged in parts or in whole in the various Plaintiffs’ Amended
Individual Supplemental Complaint€laims alleging violations of

the Eighth Amendment as incorporated against the states by the
Fourteenth Amendment will be alleged in the Plaintiffs’ Amended
Individual Supplemental Complaint® be filed in this case in
accordance with the court’s scheduling order.

(ECF No. 1252, PagelD 45721-22.) This Decisagonordingly does not address the First Cause

of Action.

Second Cause of Action: Fourteenth Amendment Due Process Violations

In the Second Cause of Action, Plaintiff atsdhe has state-cited life, liberty, and
property interests protected frameprivation without due procegy the Due Process Clause of
the Fourteenth Amendmentqiirth Amended Complaint, BECNo. 1252, PagelD 45722-28, 1
1270-94). Specifically, Platiff asserts that Ohio Revisé&tbde § 2949.22(A) creates their right
to a quick and painless execution and ODRdickd1-COM-11 (the “Execution Protocol”)
creates their right to a mane and dignified executioid., see also Memo in Opp. ECF No.
1406, PagelD 52334.

Defendants assert the Second Cause shouldidmissed on the basis of precedent.
(Motion, ECF No. 1379, PagelD 51932, citimgre Ohio Execution Protocol Litig. (Wiles368
F.Supp. 2d 625 (S.D. Ohio 2012)(Frost, D.lh)re: Ohio Execution Protocol Litig. (Tibbetts &
Otte) 2017 U.S.Dist. LEXIS 107468 (S.D. ©h July 12, 2017)(Merz, M.J.)in re: Ohio
Execution Protocol Litig. (Campbell2017 WL 3479589 (Aug. 14, 2017)(Merz, M.J.); and
Cooey v. Strickland (Hendersor2010 U.S. Dist. LEXIS 81841 (8. Ohio Aug. 12, 2010)(Frost

D.J.).

11



In his Hendersordecision, Judge Frost relied in part@ooey (Biros) v. Stricklandb89
F.3d 210, 234 (BCir. 2009). Plaintiff acknowledges thhat case rejected a claim by death row
inmate Biros that Ohio Revised Code 8§ 294922¢reated a right ta quick and painless
execution, but argue thaCboey (Biros)and its progeny were wrongly decided. . .” (Memo in
Opp., ECF No. 1406, PagelD 52335). The Sixth @irconsidered this eim on appeal from a
decision of Judge Frost denying Biros a stay acexion. As to this p#cular claim, Judge
Gibbons wrote:

Biros also claims that the planned execution will violate his right
to a "quick and painlesteath.” R. 610 at He cites Ohio Revised
Code § 2949.22(A), the statute tlpmovides for a death caused by
"a lethal injection of a drug . .of sufficient dosage to quickly and
painlessly cause death." But2849.22 creates no cause of action
to enforce any right to a quick and painless deSte State v.
Riverg 2009 Ohio 1428, 2009 WL 806819, at *7 (Ohio Ct. App.
2009) ("There is no 'action’ for a quick and painless death" under
Ohio Reg. Code Ann. § 2949.22(A).). We are not persuaded by
Biros's assertion that § 2949.22 ¢esaa federal right because the
statute creates "liberty and prope interests in a 'quick and
painless execution™ protected by tbubstantive component of the
Due Process Clause of the Fourteenth Amendment. R. 610 at 9.
Biros is unlikely to show that éhreach of any such right extends
beyond the incorporation of the Eighth Amendm@it.Furman v.
Georgig 408 U.S. 238, 359 n.141, 92 S. Ct. 2726, 33 L. Ed. 2d
346 (Marshall, .J concurring).

589 F.3d at 234.

Plaintiff correctly argues that States aaeate liberty and property interests which are
then protected from deprivation without edyprocess by the Fourteenth Amendment, as
enforceable through 42 U.S.C. § 1983 (Mem Opp. ECF No. 1406, PagelD 52336, citing
Board of Regents v. Roth08 U.S. 564 (1972)). Plaifitalso correctly read€ooey (Biros)as

concluding that Ohio Revise@ode § 2949.22(A) does not creathe right Biros asserted

12



because Ohio law does not create a privatseaf action for enfaing that right.1d. at PagelD
52337.

Plaintiff argues th€ooey (Biros)ourt wrongly conflated créan of rights with creation
of private causes of actido enforce rightsld., relying onNeal v. Dist. Of Columbi&l 31 F.3d
172, 174-75 (D.C. Cir. 1997). Plaititalso argues that the mandatory duty-creating language of
Ohio Revised Code § 2949.22(A) stucreate a correlative righrelying on the dissenting
opinion of Ohio Chief Justice Brown Bcott v. Houk127 Ohio St. 3d 317, 325 n.1(2010), who
in turn relied on Wesly Newcomb HohfeldSome Fundamental Legal Conceptions as Applied
in Judicial Reasoning?3 Yale L. J. 16, 33 (1913). \&tever the precise reasoning beHhanms,
it is clear that the holdg is that Ohio Revised Code 842022(A) does not create a right in
inmates who are to be executed. And whateber attractiveness dProfessor Hohfeld's
analysis, Chief Justice Brown wrote in dissentVhile Hohfeld’s analsis has been widely
influential in discussions of general jurisprade, it has not been adopted by the courts as a
basis for inferring that a State has created aeptable liberty or property interest by creating a
correlative duty.

The Cooey (Biros)court did not expressly considerhether the Execution Protocol
created enforceable rights, and Plaintiff argugsassely that it does, largely reprising the
argument as to the statute (Memo ippQ ECF No. 1406, PagelD 52430-45). Plaintiff
particularly critiques the manner in which tl@®urt analyzed the assen that the Execution
Protocol creates property rightdd. at PagelD 42432, criticiag the analysis inn re Ohio
Execution Protocol Litig. (Tibbetts & Otte)027 U.S. Dist. LEXIS 107468 (S.D. Ohio July 12,
2017), where the Court wrote:

Aside from theCooey (Biros)precedent, Plaintiffs' argument is
unpersuasive. First of all, the tram of having a property interest

13



in a humane and dignified exeauti is completely foreign to 8
1983 jurisprudence. One can haaeproperty interest in certain
government benefits which is peated by procedural due process,
but it is difficult to conceptualize an execution as something in
which one could hava property interest.

A liberty or life interest is eser to conceptualize under these
circumstances. The logic appedosbe that, since the Execution
Protocol creates a duty, there must be a correlative right. Plaintiffs’
cite Chief Justice Brown's reliance in his dissenbaott v. Houk

127 Ohio St. 3d 317, 2010 Ohio 5805, 939 N.E.2d 835 (2010), on
Wesley Newcomb Hohfeld's Some Fundamental Legal
Conceptions as Applied in Judicial Reasoning, 23 Yale L. J. 16
(1913). Influential as Hohfelsl' work has been in general
jurisprudence and particularlthe right-duty correlation, it has
never been constitutionalized. That so far as the undersigned is
aware, neither the Sixth Circuitor the Supreme Court has used
the right-duty correlation to infegenerally the existence of a state-
created right protected under 8§ 198@m the existace of a state-
created duty. Indeed, the logic of recent Supreme Court decisions
cuts in the opposite directiorSee Town of Castle Rock v.
Gonzales 545 U.S. 748, 125 S. Ct. 2796, 162 L. Ed. 2d 658
(2005).

Id. at *36-37.
Plaintiffs respond tat they have

substantive property rights ingtperformance of non-discretionary
duties that provide to Plaintiff[shose tangible benefits. Notably,
these are not property interests in an execution itself, contrary to
this Court’'s previous observation [ifibbetts & Ott¢ Rather,
these are property rights in expectations and receiving certain
government benefits in thiype of execution that Plaintiff will
receive. And for the same reasotie same also applies to liberty

or life interests creatdaly the same state laws.

(Memo in Opp., ECF No. 1406, PagelD 52342.)
In Tibbetts & Otte this Court characterized the ctad right as one to a “humane and

dignified execution” and questioned how that could be a propegty, tout Plaintiff attempts to
14



cover that conceptual gap by throwing‘life and liberty” interests as wellld. He also asserts
thatTown of Castle Rock v. Gonzgléd5 U.S. 748 (2005), is not to the contrary.

The Magistrate Judgbelieves Plaintiff read€astle Rocktoo narrowly. There the
plaintiff claimed a property interest in havitige police arrest her estranged husband who had
taken her children in violation of a protection order. Because police typically have discretion in
whether or not to make an arrest, even witbof of probable caus¢he Supreme Court held
plaintiff's interest in the arrest did not rise ttee level of an entittement because Colorado law
did not make enforcement mandatory. The Soq@ Court also questioned how the plaintiff's
interest in question could be aperty interest since it had nccastainable monetary value.

The same logic applies here. A “humamal dignified” execution, although undoubtedly
valuable, has no ascertainable monetary vaMere importantly, the mandatory language in the
Execution Protocol on which Plaintiff relies does n@ndate that an inmate be given a humane
and dignified execution. Rather, it provides H[a&xecution processes shall be performed in a
professional, humane, sensitive, and dignified manner.” (Execution Protocol, ECF No. 711-1, 8V,
PagelD 21453.) That language does not create a life, liberty, or property interest under Ohio law that
is protectable under 42 U.S.C. § 1983.

The undersigned dismissed Plaintiff Alva Canipb@arallel claims under Ohio Revised
Code § 2949.22(A) and the Execution Protocol “on the authorif@oafey (Biros)and stare
decisis” noting that he had previolysdismissed parallel claimsf Plaintiffs Raymond Tibbetts
and Gary Otte.Campbell, supraat *5. Having reconsidered tlekaims in the Second Cause of
Action in light of Plaintiff's argument, the Magiste Judge orders that as to Van Hook they be
dismissed with prejudice on the authorityGdoey (Biros)and the rationale offered ampbell
and Tibbetts & Otte The argument made by Plaintiff doest persuade the Magistrate Judge

that those decisionsere in error.
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Third Cause of Action: Violations of Rights of Access

In his Third Cause of ActiorRlaintiff complains of limitations on his ability to consult
with counsel and counsel’'s abjlito communicate with the courts other relevanauthorities,
particularly the Governor, dung the course of an executioro(ffth Amended Complaint, ECF
No. 1252, PagelD 45728-35, {1 1295-1328).

Defendants argue for dismissal on the basiduoige Frost’'s prior decision in this case,
Cooey v. Strickland2011 U.S. Dist. LEXIS 8336 (S.D. Ohio Jan. 28, 2011). Examination of
that decision on a portion of Defendants’ maatfor summary judgment shows Judge Frost did
not find that Plaintiffs had not statadconstitutional claim, but that

the unwritten custom and practicesrrounding the protocol again
salvage a portion of Ohio’s exdmn process. The practice of
providing counsel with access ta telephone through which
counsel can contact a court oetgovernor proves dispositive of
this last aspect of Plaintiffs¢ounsel/access claims. There is no
basis on this record to conclude that the existing access is
insufficient or that greater access is constitutionally compelled.

Id. at *39. The record now is different fromethrecord before Judge Frost in January 2011.
During the preliminary injunction hearing @ctober 2017 the Court heard evidence about
difficulties of access during the Otte executicBDRC made some changes in advance of the
interrupted execution of Alva Campbell which hawat yet been the subject of testimony. On
the basis of the current recottie Magistrate Judge cannot ghgt the Third Cause of Action
fails to state a claim upon which relief candranted. The Motion is denied as to Van Hook’s

Third Cause of Action.
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Fourth Cause of Action: Equal Protection Violations

In his Fourth Cause of Action, Plaintiff ajjes that he has been or will be treated
differently from other similarly situated individain violation of the Egal Protection Clause of
the Fourteenth Amendmentdiirth Amended Complaint, BECNo. 1252, PagelD 45735-78, 11

1329-1495). This Cause of Actionmprises eighteen sub-claims:

A. Violations of Equal Protection by Burdening Fundamental Rights

1. Equal Protection violation bad on burdening of Plaintiff's
fundamental rights by Defendantéviations from the Execution
Protocol.

2. Equal Protection violation bad on burdening of Plaintiff's
fundamental rights by Defendaht deviations from Ohio’s
execution statute.

3. Equal Protection violation bad on burdening of Plaintiff's
fundamental rights by Defendaht deviations from Ohio’s
Constitution.

4. Equal Protection violation bad on burdening of Plaintiff's
fundamental rights by Defendants’ failing to follow federal and
Ohio state laws related tomported drugs, unapproved drugs,
misbranded drugs, adulterated drugs, controlled substances, and
compounded drugs, including compounding sterile injectable
controlled substances to be used as execution drugs.

5. Equal Protection violation bad on burdening of Plaintiff's
fundamental rights by Defendaht deviations from Ohio’s
definition-of-death law.

6. Equal Protection violation bad on burdening of Plaintiff's
fundamental rights by Defendantdeviations from federal and
Ohio state laws prohibiting non-consenting  human
experimentation.
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7. Equal Protection violation bad on burdening of Plaintiff's
fundamental rights by Defendantsse of an Execution Protocol
and policies by which Defendants deny necessary medical and
resuscitative care and permit a lingering death.

8. Equal Protection violatiorbased on burdening Plaintiff's
fundamental rights by Defendants’se of midazolam and the
unavoidable variation inherenin midazolam’'s efficacy on
individual people.

9. Equal Protection violatiorbased on burdening Plaintiff's
fundamental rights by Defendahtuse of compounded execution
drugs and the unavoidable vdiga inherent in compounded
drugs.

10. Equal Protection violatiorbased on burdening Plaintiff's
fundamental rights by Defendantstentional removiaof the drug
concentrations from the Executi&rotocol which creates a great
likelihood that Defendants will iegt Plaintiff with lesser or
greater than the requir@anount of execution drugs.

B. Equal Protection—“Class of One” Disparate Treatment

1. Equal Protection violatiorbased on Defendants’ unequal
application of the Execution Protodol Plaintiff as a class of one.

2. Equal Protection violatiorbased on Defendants’ unequal
application of Ohio’s execution staé to Plaintiff as a class of
one.

3. Equal Protection violatiorbased on Defendants’ unequal
application to Plaintiff, as a da of one, of federal and Ohio state
laws related to imported drugsinapproved drugs, misbranded
drugs, adulterated drugs, controlled substances, or compounded
drugs, including compounding sterilenjectable controlled
substances to be used as execution drugs.

4. Equal Protection violatiorbased on Defendants’ unequal
application of Ohio’s definition-of-death law to Plaintiff as a class
of one.
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5. Equal Protection violatiorbased on Defendants’ unequal
application of federal and @h state laws prohibiting non-
consenting human experimentatiorPiaintiff as a class of one.

6. Equal Protection violation based Defendants’ disparate denial
of necessary medical care and permitting a lingering death.

7. Equal Protection violatiorbased on Defendants’ use of
midazolam and the unavoidable \e&ion inherent in midazolam’s
efficacy on individuals, which trés Plaintiff unequally as a class
of one.

8. Equal Protection violation based on Defendants’ removal of any
required concentration of the exéon drugs which treats Plaintiff
unequally as a class of one.

(ECF No. 1252passim)

The parties have extensively briefed tpastion of the Motion(Motion, ECF No. 1379,
PagelD 51934-49; Memo in Opp., ECF No. @é4BagelD 52350-97; Reply, ECF No. 53036-37).
Having considered that briefinthe Magistrate Judge believes tfollowing analysis correctly

states the law applicable this Cause of Action.

The Equal Protection Standard

The Equal Protection Clause of the Fourteemendment commands that no State shall
"deny to any person within itsggdiction the equal prettion of the laws." U.S. Const. Amend.
XIV, 8 1. The Supreme Court has stated thatlinguage "embodies therggal rule that States
must treat like cases alike but ynaeat unlike cases accordinglyacco v. Quill 521 U.S. 793,
799 (1997). The States cannot madk&inctions which either bden a fundamental right, target
a suspect class, or intentionaitgat one person differently fromhatrs similarly situated without
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any rational basis for the differencéd.; Village of Willowbrook v. Olech628 U.S. 562, 564
(2000) (per curiam)Radvansky v. City of Olmsted Fal395 F.3d 291, 312 {B6Cir. 2005).
When the disparate treatment burdens a fonahdal right, strict scrutiny appliesSan Antonio
Indep. Sch. Dist. v. Rodrigue]11 U.S. 1 (1973)Bible Believers v. Wayne Coun805 F.3d

228, 256 (8 Cir. 2015)én banc) Miller v. City of Cincinnati622 F.3d 524, 538 {6Cir. 2010).

Burden on Fundamental Rights

Plaintiff's first ten Equal Protection sub-claims at issue hesgera that the State
Defendants impose a burden on their fundameights when they deviate from the Execution
Protocol (Sub-claim A.1), deate from Ohio’s execution statuub-claim A.2), deviate from
the Ohio Constitution (Sub-claim A.3), fail to follow federal and Ohio laws related to drugs
(Sub-claim A.4), deviate from @is definition of death law(Sub-claim A.5), deviate from
federal and Ohio laws prohibiting experimatin on non-consenting humans (Sub-claim A.6),
deny necessary medical and resuscitative carentates being executed (Sub-claim A.7), use
midazolam (Sub-claim A.8), use compounde@aiion drugs (Sub-claim A.9), and removed
required drug concentrations fronetExecution Protocol (Sub-claim A.10).

The fundamental rights peatted from state-imposed bundeg by the Equal Protection
Clause are those rights from the Bill of Rigitsorporated into the Fourteenth Amendment Due
Process Clause as “inherent in the cohogfpliberty.” Rounda & Nowak, Treatise on
Constitutional Law (# ed.) § 18.39. Although not all dhe Bill of Rights has been thus

incorporated, the Eighth Amendment protectiagainst cruel and unusual punishment has.
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McDonald v. Chicago561 U.S. 742 (2010gjting Robinson v. California370 U.S. 660 (1962).
Thus the right to be free from cruel and unusual punishment is a fundamental right protected
from state-imposed burdens that treat simylasituated persons differently without proper
justification.

A requisite for an Equal Protection claim is thaplaintiff show that he or she has been
treated disparately from someaowto is similarly situatedRichland Bookmatrt, Inc., v. Nichgls
278 F.3d 570, 574 EBCir. 2002). Defendants assert tHaintiff cannot show that he is
similarly situated with all other Ohio capital intea because they will be alleging, in individual
supplemental complaints, that they have spegifigsical and mental checteristics that differ
from other death row inmates (Motion, ECF No. 13&gelD 51938). This is said to be fatal to
the Equal Protection claims because iftles cannot have it both ways.Id. at PagelD 51939.

The Magistrate Judge disagrees| Plaintiffs are subject ta sentence of death imposed
by an Ohio court and all are subject to beingoeted under the Execution Protocol. While this
Court has not found any Equal Protection violatisimee 2012, it is at leagnaginable that one
might be threatened, e.g., this particular innggats only thirty seconds for his last statement or

that inmate’s lawyer gets no telephone access.

The Law of this Case on Equal Protection

In defending against the instant Motion, Rtdf relies heavily onthe law of the case
doctrine? including the mandate rule (Memo @pp., ECF No. 1406, PagelD 52354-80).
Therefore it is important to determine what prior treatment has been given to Equal Protection

claims in prior decisions in this case.

2 This seems strikingly inconsistent with his general assetttiat stare decisis should not be applied in this case.
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Earlier in this litigation, Judge Gregorydst, to whom this casand its predecessors
were assigned from 20b40 2016, recognized the distinctiétaintiffs make between a pure
Eighth Amendment claim and an Equal Pratet burden-on-fundamental-rights claim where
the asserted underlying fundamermight is the Eighth Amendment right to be free from cruel
and unusual punishment. @ooey (Smith) v. Kasi¢t801 F. Supp. 2d 623 (S.D. Ohio July 8,
2011), in granting preliminary injuncewrelief, Judge st wrote that

The equal protection theory upon which Plaintiff proceeded at the
June 29, 2011, hearing is that Defendants' policy and pattern of
deviations from the writtenexecution protocol treat each
condemned inmate differentipurdening his fundamental rights
and constituting disparate treatmémt is not rationally related in
any way to a legitimate state interest. The threshold question is
therefore whether Plaintiff is correct that Defendants routinely
deviate from mandated or coreopisions set forth in the written
protocol. The brief answer is yes.

Id. at 642-43. “Although everything in the written protocol is important, not everything in that
protocol is of equal importance for purposes of scrutiny in light of the Constitutidndt 644.
Judge Frost then proceeded to find “at leasir fdeviations from the core components of the
written protocol” Id.

In In re: Ohio Execution Protocol Litig. (Brook€9011 WL 5316141 (S.D. Ohio Nov. 4,
2011), Judge Frost denied preliminary injunctigkef on the same two Equal Protection claims
which had been successful Bmith but adhered to the same Equal Protection analysis:
deviations from Core Elements of the Execution Protocol would be found to be constitutional

violations, but Brooks had not praveuch deviations were liketp happen at his execution.

3 It was in 2004 that the Supreme Court recognized thatomethexecution claims weggoperly brought in cases
under 42 U.S.C. § 1983elson v. Campbelf41 U.S. 637 (2004). This consolidated case includes prior actions
that have been pending since shortly dftelsonwas decided.
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In In re: Ohio Execution Protocol Litig. (Lorraine40 F. Supp. 2d 1044 (S.D. Ohio
2012), Judge Frost again employed the same |IEpadection analysis, noting that the Equal
Protection claim made by Loire sufficiently targets that sweeping core deviafiomsuld at
least burden Plaintiff's fundamahtight by negating some ofdlprecise procedural safeguards
that this Court and the Sixth ICuit heralded in por discussions of Eighth Amendment claims
in this same litigation.Id. at 1054,quoting Cooey v. Strickland (Smith§01 F. Supp. 2d 623,
653 (S.D. Ohio 2011). Judge Frost granted Lorraine preliminary tnjencelief on finding
constitutionally significant deviations frorthe protocol had Impened during the Brooks
execution: Defendants have failed to present thisu@ with any evidencéhat the non-core
deviations were presented to [ODRC Directoivl” as required by the protocol. 840 F. Supp.
2d at 1058.

In In re: Ohio Execution Protocol Litig. (Wiles368 F. Supp. 2d 625 (S.D. Ohio Apr. 4,
2012), Judge Frost reiterated the same Equal Protection framework, but added a nuance, derived
from Towery v. Brewer672 F.3d 650 (8 Cir. 2012), that the deviations on which various
plaintiffs had focused “were more likely to ctea risk of cruel and unusual punishment than
executions without the deviation$d. at 638-39. He read this asinforcing the distinction he
had been drawing between full-blown Eighth émdment violations ral state actions which
increased the risk of an EighAmendment violation by removirg protection against one. He
found Wiles was unlikely to prevail on his Equabtection claims and degil injunctive relief.
Wiles did not appeal and was executed.

In In re: Ohio Execution Protocol Litig. (Hartman®06 F. Supp. 2d 759 (S.D. Ohio
Nov. 5, 2012), Judge Frost employed the sdmgeial Protection analysis as Wiles but

concluded that “theasserted deviations of which Hartmaomplains . . . fato constitute

* In Judge Frost's usage, “core deviation” means deviation from a core element of the Execution Protocol.
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problems that present a strong likelihood of his succeeding on the merits.” Hartman did not
appeal and was executed.

In In re: Ohio Execution Protocol Litig. (Phillips013 U.S. Dist. LEXIS 159680 (S.D.
Ohio Nov. 7, 2013), Judge Frost again maintaitfexl distinction between Eighth Amendment
violations and state actions whiburden the fundamental right to be free from cruel and unusual
punishment. Again, however, Judge Frost found no equal protecticatiomsl and denied
Phillips® injunctive relief. Phillips did not appeal.

Three preliminary injunction hearings haveebeheld in this cassince Judge Frost’s
retirement, all for Plaintiffs who unanimdysconsented to plenary Magistrate Judge
jurisdiction. Inin re Ohio Execution Protocol Litig. (Phillips, Tibbetts, & Oft835 F. Supp. 2d
892 (S.D. Jan. 26, 2017), the Plaintiffs raisedrfEqual Protection claims. The Court found
they were unlikely to prevail on those claims and refused reléfat 954-56 The Plaintiffs
did not appeal.

In In re Ohio Execution Protocol Litig. (Otte2017 U.S. Dist. LEXIS 145432 (S.D. Ohio
Sept. 8, 2017), Otte did not seekitigate any Equal Protection claims.

In In re Ohio Execution Protad Litig. (Campbell & Tibbetts)2017 U.S. Dist. LEXIS
182406, 2017 WL 5020138 (S.D. Ohio Nov. 3, 201fg Plaintiffs sought reliefpter alia, on
Equal Protection sub-claims that alleged theyuldt be “treated dispamyy due to Defendants’
deviations from their Execution &ocol, . . . sub-claim A.1'ld. at *71-72.

This Court then treated at length Qatmell and Tibbetts’ Equdrotection claims

® This is the same Ronald Phillips to whom this Court granted preliminary injunctive relief in January 2017. That
order was later vacated by tbe bancSixth Circuit.Fears v. Morgan (In re: Ohio Execution Protoc@®0 F.3d

881 (68" Cir. Jun 28, 2017n bang. Phillips was executed July 26, 2017, the day after the Supreme Court denied
certiorari to review th&ixth Circuit decision.

® This Court granted relief on other grounds and was reversed by the Sixth Giieasis.v. Morgansupra The

Sixth Circuit did not comment on the Equal Protection claims.
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Plaintiffs thus have a very strongew of what the law of this case
is on their equal protection claims. In their Written Closing
Arguments they claim:

Under the law of this case, any deviation from any of the
five Core Elements [of the Execution Protocol] is a per se
Equal Protection Clause violah. If a deviation from
any of the other provisions mot authorizedn advance in
writing by the Director, it coridutes a deviation from
Core Element #5.

(ECF No. 1355, PagelD 50474).

This Court disagrees with this very broad reading of the law of this
case as applied to the Equal Protection claims.

Plaintiffs first characterize as“deviation” any failure to comply

with any provision of the Execution Protocol which they say
incorporates informal execution policies including “admissions and
representations the ODRC Defendants have made in response to
discovery requests, . . . repretsdions that the ODRC Defendants
have made in various pleadis, motions and proceedings
throughout the course of thiitigation, includng testimony
presented in hearings beforeettCourt.” (Plaintiffs’ Written
Closing Arguments, ECRo. 1355, PagelD 50473).

That cannot be the law. udge Frost himself refused to
“constitutionalize” every provisioof the Protocol, much less add

to it everything any ODRC staff pon had said in discovery or
testimony. Even the most solemnrepresentationisy the State to

this Court and to the Sixth Circuit, to wit, that a paralytic drug and
potassium chloride would never be used again, were held by the
Sixth Circuit insufficient to suppora judicial esbppel finding.
Fears, supra at 891-92. If a State representation sufficiently
solemn to induce dismissal of an appeal is not somehow “added”
to the Protocol, no more canhet execution “policies” become
binding as a matter of constitutional law.

Applying the general law of the case principles outlined above to
its asserted application here, the Court deals first hitle: Ohio
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Execution Protocol Litig. (Lorraine}s71 F.3d 601 (6th Cir. 2012).
That published decision of thex& Circuit is a three-paragraph
order denying the State of Oloemergency motion to vacate
Lorraine’s stay of execution. €hOrder is not a full decision on
appeal from Judge Frost's deoisi Nor does it discuss any of
Plaintiffs’ equal protection claimer their various theories of the
Equal Protection Clause. All it doesrefuse to interfere, on an
emergency basis][with the District Court's grant of preliminary
injunctive relief. Of course its binding on this Court, but it
should not be read for propositiohsoader than that for which it
stands, to wit, that it was nagrror for Judge Frost to grant
preliminary injunctive relief on the basis of the equal protection
claims made by Lorraine. Thattise only appellate decision that
supports Plaintiffs’ equal protection theory.

Turning to law of the case on equmbtection at the district court
level, two points must be observed. First of all, every injunctive
relief order that Judge Frost ergd was for preliminary relief.
“An order granting or denying a preliminary injunction . . . rests on
tentative findings that are subjdot reconsideratiorgither at trial

or during later stages of pretrigoceedings.” 18B Wright, Miller,

& Cooper, Federal Practice andoPedure: Jurisdiction 2d §
4478.1. In every one of his decisgprdudge Frost noted that the
findings were not final.

Second, this is a consolidated €asCases consolidated under Fed.
R. Civ. P. 42(a) retain their separate identiatton v. Aerojeet
Ordnance Cq 765 F.2d 604 (6 Cir. 1985); 9 Wright & Miller,
FEDERAL PRACTICE AND PROCEDURE CiviL 3D § 2382.
“[Clonsolidation is permitted as a matter of convenience and
economy in administration, but do@®t merge the suits into a
single cause, or change the rightshef parties, or make those who
are parties in one suftarties in another.”Johnson v. Manhattan
Ry. Co, 289 U.S. 479, 496-97 (1933)ewis v. ACB Business
Servs., Inc.,135 F.3d 389 (B Cir. 1998). Law of the case
doctrine speaks principally to consistency in the treatment of one
party to one case; its applicatimappropriately attenuated when
dealing with the separate casestthave been consolidated here.

" The Order was entered January 13, 2012, two days after Judge Frost entered the injuhditierdays before
Lorraine’s scheduled execution.
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With those strictures in place, this Court believes that, consistent
with law of the case doctrine, italings here should be consistent
with Judge Frost’'s decisions Wiles Hartman and Phillips, to

wit, (1) Eighth Amendment and Equal Protection analyses are
analytically distinct; (2) intentinal state action in connection with
an execution which burdens danmate’s fundamental Eighth
Amendment right by increasing the risk that he will suffer severe
pain and needless sufferingg actionable under the Equal
Protection Clause but (3) notezy “deviation” from the Execution
Protocol increases that risk.

Therefore, to prove an Equal Rrotion violation, Plaintiffs must
show an intentional state actiorci{jan properly attributable to the
State undeMonell, supra) which treats one death row inmate
disparately from others andurdens that inmate’s Eighth
Amendment right by increasing theskihe will suffer severe pain
and needless suffering.

To meet theMonell branch of this test, Plaintiffs must show
unconstitutional policy, not just paunconstitutional acts. Judge
Frost wrote the “Constitution [doespt require perfect adherence
to every single provision of Ohm execution protocol without
deviation[.]” In re Ohio Execution Prot. Lit. (Wiles$68 F. Supp.

2d 625, 626 (S.D. Ohio 2012). In fact, Judge Frost explained that
“[m]istakes happen” and “randommisadventures that can result
when Ohio errs by not followingstprotocol may be regrettable
but constitutional[.]"ld.

“[E]vidence of prior accidents the administration of an
execution protocol does nognder the protocol itseffer
seunconstitutional."Cooey (Biros)589 F.3d at 224. The
deviations upon which the Cdugranted the relief in
years past “often were ‘morkely to create a risk of
cruel and unusual punishmetitan an execution without
the deviations and ‘did affect thésk of pain to which
they would be subjected, and therefore sk of being
subjected to cruel anghusual punishment.”
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Id. at 638-39. Campbell and Tildk® cannot show a continuing
violation which is likely to ecur during their executions because
“this Court has not found a singtkeviation establishing an equal
protection violation and grardea stay since 2012.” ECF No.
1282, PagelD 46764, citing re: Ohio Execution Protocol Litig.
840 F. Supp. 2d 1044 (S.D. Ohio 2012). In a portion of the
January decision which Plaintifidgid not appeal the Court ruled
against them on the four equalotgction claims they made in
those proceedings.

Plaintiffs must do more than méyeestablish that the Defendants
have erred in the past (assumerguendothat they did so), they
must establish that the error is likely to reoccur and will affect the
risk of pain. “Permitting constitutional challenges to lethal
injection protocols based on speculative injuries and the possibility
of negligent administration is not only unsupported by Supreme
Court precedent but is also begothe scope of . . . judicial
authority.” Cooey (Biros), suprat 225.

If Plaintiff can show state action and disparate treatment, the State
can attempt to justify the diffeméal treatment by showing it is
narrowly tailored to serve a coelpng governmental interest.
Vacco, supra; Miller v. City of Cincinnat622 F.3d 524, 538 (6th
Cir. 2010).

When strict scrutiny applies, tistate actors must justify disparate
treatment by showing a compelling governmental interest.
Citizens United v. Federal Election Comm58 U.S. 310, 340
(2010)(speech)ohnson v. California543 U.S. 499 (2005)(race);
Plyler v. Doe457 U.S. 202, 216-17 (1982).

Plaintiffs assert that “[a]ny deviations from the Core Elements can
neverbe said to be tailored to a compelliggvernmental interest,
because Ohio’s desire to execute its death-sentenced prisoners is
not a compelling state interes{Motion, ECF No. 1261, PagelD
46170-71). They cite ¢hcharacterization dhat interest irBaze,
supra,andNelson, supra as “legitimate,” rather than compelling.

The State’s interest ithese cases is not @xecution per se, but in
enforcement of the judgments of @eurts. Each Plaintiff in this

28



case will be executed, if at all, guant to a warrant issued by the
Ohio Supreme Court on a conviction which has received the most
thorough judicial review known toAmerican jurisprudence.
Ohio’s compelling state interest is in having the judgments of its
courts carried out. Absolutely core to the rule of law is that courts’
judgments be executed, whethar not those judgments evince
good public policy. To put it another way, whether or not
executing those guilty of murdeg others is desirable or
important or even vitally necessasybeside the point in deciding
whether there is a compelling governmental interest in carrying out
court judgments.

Applying an extra protection for one prisoner (re-testing
compounded pentobarbital) does not create an equal protection
class-of-one right in other igbners to obtain re-testingivood v.
Collier, 836 F.3d 534 (B Cir. 2016), relying on discretion
discussion irEngquist v. Oregon De[sic] of Agric, 533 U.S. 591
(2008). To the same effect Is re: Ohio Execution Protocol
Litigation (Hartman),2012 U.S. Dist. LEXIS 158199 (S.D. Ohio
Nov. 5, 2012)quoting Towery v. Brewe672 F.3d 650 (9 Cir.
2012). That rationale wouldpply to any extra accommodation
given to one Ohio prisoner that was not made to others, e.g. the
extra visitation time with his brother that the Warden accorded to
Ronald Phillips on the geof his execution.

Id. at *77-84. The Court then analyzed lahgth Campbell and Tibbetts’ evidence for the
asserted deviations from the Protocol and depiediminary injunctive relief on their Equal
Protection claimsld. at *84-98.

Despite how vigorously Plaintiffs’ counsel haliegated this consolidated case (over
thirty thousand pages of filings since OctoBeR2016), they did not appeal the holding on their
Equal Protection claims. If they disagreed wiits Magistrate Judge’s view of what the Equal
Protection law of this case is,enhad a perfect opportiiy to test their viewof it on appeal in

Campbell & Tibbettsand declined to do so. Nor haveyhanywhere in their Memorandum in
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Opposition on the instant Motion discussed this decfsidFhis Court'sCampbell & Tibbetts
decision has now been affirmed without angntion of the Equal Protection Clauda.re Ohio
Execution Protocol Litig. (Campbell & Tibbett881 F.3d 447 (BCir. 2018). Thus this Court’s
equal protection analysis @ampbell & Tibbetts, suprdas now become part of the law of this
case without disturband®y the Sixth Circuit.

In his briefing on the instant Motion, Plainths not wavered from his very broad view
of what the law of the case requigsto his Equal Protection claims.

First of all, he claims the Sixth Circuit’'s decisionLiorraine, suprais binding precedent
and controlling under the mandate rulensdl (Memo in Opp., ECF No. 1406, PagelD 52355).
As noted above, the Magiate Judge agrees thabrraine is binding precedent for what it
decides, to wit, that Judge Frost did not err in preliminarily enjoining Lorraine’s execution on the
basis of the proof that theg®¢ was likely, based on whatgdpened during the Brooks execution,
to deviate from the then-operative protodnl ways that would violate Lorraine’s Equal
Protection rights by burdening his fundamentaht to be free from cruel and unusual
punishment.

Plaintiff, however, attempts to expand ttaraine holding in a number of ways.

First, he asserts,Lbrraine establishes, as a matter of law, that Plaintiff's Equal
Protection claims are distinct, legally and atiahlly, from Eighth Anendment claims, because
that was the core issue before the appellate court on Defendants’ motion to vacate the
preliminary junction [sic] order.” (Memo i®pp., ECF No. 1406, PagelD 52356.) In his motion
for preliminary injunctive relief, Lorraine hadaiined the then-operative execution protocol was

facially invalid under the Equal Protection Claasel a claim that conflated the class-of-one and

8 The Memorandum in Opposition (ECF No. 1406) was filed almost two month<afigrbell & Tibbettand
while counsel were very actively litigating the appeairfrthe Eighth Amendment portion of that decision.
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burden on fundamentaights claims. In re Ohio Execution Protocol Litig. (LorraineB40 F.
Supp. 2d 1044, 1049 (S.D. Ohio Jan. 11, 2012). Weatthe Equal Protection claims as
pleaded were, however, Judge Fsosnalysis was of claimed dations from the protocol,
claims of the type now made in Sub-claim Aidfra, and not any of Platiff's other Equal
Protection claims.

Second, Plaintiff asserts the Sixth Circuit “admpfJudge Frost’s] analysis and reasoning
from the orders granting injuneé relief to Plaintiffs Smithand Lorraine” and therefore “the
analysis and reasoning in thoSenith and Lorraine district court orders is likewise binding
circuit authority, controllingunder the mandate rule,”... (Memo in Opp., ECF No. 1406,
PagelD 52356-57). The Sixth Cirtdid not say it was adopting Judgeost’'s analysis. Rather
it said, “[w]e agree with the distti court that the State should diat it agreed to do in other
words, it should adhere to tlexecution protocol it adopted{ In re Ohio Execution Protocol
Litig., 671 F.3d 601, 602 {6Cir. 2012).

The mandate rule is a specific applicationtloé law-of-the-case doctrine. The basic
tenet of the mandate rule is tlatlistrict court is bound to the scope of the remand issued by the
court of appeals.United States v. Campbell68 F.3d 263, 265 (6Cir. 1999). The mandate
rule is a distinct concept which preserves the hierarchy of the court syStott. v. Churchill,
377 F.3d 565, 570 {BCir. 2004). But what was the scope of the remand.drraine?

Examination of the Sixth Circuit docket in Cdde. 12-3035 shows that msandate ever issued.

° This is the only use of the word “adopt” in therraine Order.
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A. Equal Protection Claims of Impasing Burdens on Fundamental Rights

Failure to abide by state law is not itself a constitutional violatiBeberts v. City of
Troy, 773 F.2d 720 (BCir. 1985). Violation by a State osibwn procedural rules, for example,
does not necessarily constitute a violation of due prod@ates v. Sponberg47 F.2d 325 (6
Cir. 1976);Ryan v. Aurora City Bd. of Edu&40 F.2d 222, 228 F(BCir. 1976). “A state cannot
be said to have a federal due process obligation to follow all of its procedures; such a system
would result in the constitutionalizing of evesyate rule, and would not be administrable.”
Levine v. Torvik 986 F.2d 1506, 1515 6Cir. 1993), cert. denied,509 U.S. 907 (1993),
overruled in part on other grounds Byompson v. Keohang&16 U.S. 99 (1995).

Faced with these precedents, Plaintiff has attempted to do with the Equal Protection
Clause what the case law holds cannot be doite the Due Proces€lause, to wit, to
constitutionalize state procedudalw, e.g., by arguing it is a alation of Equal Protection to
deviate from the Protocol, the state execution sadhio’s definition of death, etc. But the
Equal Protection Clause no more constitutionalizes state procedural law than the Due Process
Clause does. As Judge Frost heldNiles, suprato plead an Equal Protection claim that is
distinct from a straight Eighth Amendment atai Plaintiff must plead a deviation from or
violation of a state law or reqation that increases the risk afh Eighth Amendment violation
where the state law itself waseated to protect Eighth Amendnienterests, e.g., the Execution
Protocol.

Each of Plaintiff's ten burden-on-fundamentigihts sub-claims must be reviewed with

this standard in mind.
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Sub-claim A.1

Although Plaintiff could theoretally and has in the pastgalded deviations from the
Execution Protocol that, if proved, would violdtes Equal Protection rigkt the present Fourth
Amended Omnibus Complaint in sub-claim A.1 sle®t do so. For example, in  1360-62, he
complains of the return of midazolam, a patialgrug, and potassium chloride to the Execution
Protocol, but amending the Protocol is not deviating frath it.

Nevertheless, sub-claim A.1 pleads in general terms an equaltjgmotheory which has
been accepted by this Court in the past and resultehe issuance of preliminary injunctive
relief, to wit, that deviations from at leagtme provisions of the Execution Protocol burden an
inmate’s right to be free of cruel and unusual pumisnt. There are many dozens of Plaintiffs in
this case, some with execution dates as far in the future as April 21, 2022, some with no
execution date at all. If Defendants should thredmnations from the ¥ie core principles of
the Execution Protocol in the future, Plaintiffs will be required to specify what those threats are
sufficiently in advance of an execution torpé& adjudication of the claim(s). Therefore,

Defendants’ Motion to Dismiszs to sub-claim 4.A.1 as it applies to Van Hook is denied.

Sub-claim A.2

In his second sub-claim, Plaintiff asserts Biqual Protection rights will be violated by

Ohio’s deviation from its execution statute, Ohio Revised Code § 2949.22(A)(Fourth Amended

10 plaintiffs’ previously presented claim of judicial estoppel following the DRC’s solemnigedmno longer use
those two drugs in its execution protocol has been resolved against Plaintifts. r&&hio Execution Protocol
Litig. (Phillips, Otte, & Tibbetts)860 F.3d 881, 891-92{&Cir. 2017).
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Omnibus Complaint, ECF No. 1252, PagedBb747-49, |1 1372-80). He then list various
hypothetical ways in which Defendants midgut to comply with that statute.

The theory under which the Equal Protection Classaid to apply hre is that there are
one or more provisions of Ohio Revised C&d2949.22(A) which protect &itiff's rights to be
free from Eighth Amendment harm. Under thaory, 1 1375 and 1376 do not state a claim
under 42 U.S.C. 8§ 1983 because there is no federal constitutional right to a “quick” or “painless”
execution. Paragraphs 1377 and 1378 fail beca@se th no threat dbefendants “failing to
continue application of the lethal injection d¢siguntil a Plaintiff is dead” or of “failing to
administer a sufficient dosage of the lethal atin drug(s).” That is to say, the Defendants
have not expressly threatened either of theseses of conduct, nor have they engaged in these
practices in the past so as to have nadenplicit threabf repeating them.

Paragraph 1379 in its first @se speaks of the use dégdally sourced drugs, but does
not plead that Ohio has acquired execution drugs fflegal sources or has threatened to do so.
Paragraph 1379 in its second phrase complains Witliase “drugs that are inappropriate and
incapable of sufficiently protecty Plaintiff from experiencing ¢hhorrific pain and suffering of
the paralytic and potassiuchloride in the reviskthree-drug method.” However, Ohio’s use of
a 500 milligram dose of midazolam te initiatory drug has nowurvived two tests on appeal
and there is no threat of useanfy other drug as the first drug.

UnderTwomblyandlgbal, supra a plaintiff must plead a clai which is at least factually
plausible; merely pleading legebnclusions will not suffice. Und¢his standard, sub-claim A.2

as it applied to Van Hook is dismissed.
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Sub-claim A.3.

In sub-claim A.3, Plaintiff speculates thidie Ohio constitution’s prohibition on cruel
and unusual punishments “may accord greater kibgrties and protections to individuals and
groups than its federal counpart.” (ECF No. 1252, Pagel®5749, § 1383.) But nowhere in
their Memorandum in Opposition do they so mashmention the Ohio Constitution, much less
any decisions by Ohio courts thadicate it is more protec&vthan the Eighth Amendment.
Sub-claim A.3 is purely spelative and does not meet thievombly/lgbalpleading standard; as

it applies to Van Hook it is dismissed.

Sub-claim A.4.

In their fourth Equal Protection fundamahtrights sub-claim, Plaintiff asserts
Defendants will violate his Equal Protection righisusing execution drugs that do not comply
with “various federal and Ohio state laws . . ..” (ECF No. 1252, PagelD 45750, { 1388.)

This is evidently an effort by Plaintiff toonstitutionalize — &., enforce through the
Equal Protection Clause — various laws related to the importation and/or compounding of various
drugs which might be used for executions. The theoretical difficulty with this claim is that
Plaintiff does not plead and canrsbtow that any of these drug lawsre adopted, even in part,
to protect those to be executed fromnuadrand unusual punishment, unlike the Execution
Protocol on which they rely for sub-claim A.Bub-claim A.4 is thereferdismissed as it applies

to Van Hook.
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Sub-claim A.5.

In his fifth Equal Protection sub-clainilaintiff claims thathis Equal Protection rights
are violated by Defendants’ unspecified “dewas” from Ohio’s definition of death statute,
Ohio Revised Code § 2108.40 (ECF No. 12BagelD 45752-53, 1 1393-97). That statute
provides:

An individual is dead if theindividual has sustained either
irreversible cessation of circutayy and respiratory functions or
irreversible cessation of all futiens of the brain, including the
brain stem, as determined in accordance with accepted medical
standards. If the respiratory anufculatory functons of a person

are being artificially sustainednder accepted medical standards a
determination that death hascorred is madéy a physician by
observing and conducting a test tdedtenine that the irreversible
cessation of all functions dtie brain has occurred.

Plaintiff has not pleaded that @adants have ever declared iamate dead when he was not
dead by this definition. Iratt, none of the Defendants pronoeran inmate dead; the Execution
Protocol requires that this be done by “an appatpmedical professional(Protocol, ECF No.
711-1, PagelD 21469.) Nor does Plaintiff pleadttbefendants have rdatened to adopt a
process of declaration of death no¢aified in the Execution Protocol.

More to the point, Plaintiff does notiggest that Ohio Revised Code § 2108.40 was
adopted to protect inmates from invasiontbéir right to be free from cruel and unusual
punishment, a required first step in their Eqaadtection argument. Thefore sub-claim A5 is

dismissed as it applies to Van Hook.
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Sub-claim A.6.

In his sixth Equal Protection burden on fundantal rights sub-clei, Plaintiff asserts
that there exist state and federal laws as well as several ODRC policies prohibiting
experimentation on non-consenting humans, t#wad Defendants will use drugs for execution
experimentally.

Plaintiff does not define whdtte means by “experiment.” The scientific meaning of the
term requires beginning with somge of hypothesis that can bgperimentally tested, devising
a test, applying that test to a number of subjethen collecting and analyzing the results to
come to a conclusion about the truth or itglof the hypothesis. Out of horror over the
concentration camp “medical’ experiments carr@d by doctors during the Nazi regime in
Germany and some similar incidents in this ¢oyrthe law now prohibits such experiments on
non-consenting humans. Research institutiorgally have institutioal review boards to
approve the design of experiments beforehand.

Ohio executions are certainly not experinseaf that sort. Each time a new drug or
combination of drugs is used in a lethal atien, it may be that theesults are unexpected.
Certainly the January 2014 exéon of Dennis McGuire by Cfendants appears to have
produced sufficiently problematic and unexpectedltedhbat the lethal injection protocol used
on that occasion was abandoned. McGuire’'s di@mtuvas the first time that particular
combination of drugs was used, but the reaals not a decision by Defendants to try the same
combination on a number of other inmates to see if a different reactigid be obtained.

Not every use of a new method of exeontican properly be cadl an “experiment”

within the meaning of the prohibition on expeenting on non-consenting humans. If Ohio, for
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example, would adopt the firingguad as a method of executidine first use of that method
could not properly be called an experiment. is a fact of huma physiology, known to a

reasonable degree of medical certgithat if a number of bullet@re fired into a human heart at
short rangé? the result will inevitably be death.

Neither Ohio nor the federal governmexttopted laws against experimenting on non-
consenting humans as a protection againgelcand unusual punishment in executions.
Therefore the Equal Protection Clause does not prohibit “deviations” from the laws referenced in
this sub-claim, which is dismissed as to \Fémok for failure to sta a claim upon which relief

can be granted.

Sub-claim A.7.

In his seventh Equal Protean sub-claim, Plaintiff allges Defendants will treat him
disparately from other persons in ODRC custodiypwequire medical care by failing to provide
that care after a Plaintiff has been injected wathal drugs and declared dead, but when he is in
fact not dead under Ohio Revised Code § 2108.40.

The difficulty with this claim is that Defendants have a completely rational basis for
distinguishing between inrtes who have been lethally injected pursuant to a death warrant but
are not yet dead within theaaning of Ohio Revised Cod2108.40 and other inmates: the
Defendants are obliged as a matter of law toycaut a death warrant by lethally injecting a

death-sentenced inmate whereas they are ptedilby the Ohio criminal code from lethally

™ The most recent execution by firing squad was that of Ronnie Gardner on June 18, 2010, in Utah.
https://deathpenaltyinfo.org/views-executionge name_1=&sex=All&sex1=All&method%5B%5D=
Firing+Squad&federal=All&foreigner=All&juvenile=All&volunteer=All A news report of the execution indicates
the firing squad was positioned approximately 24.5 feet from its intended tattpet//www.theguardian.com/
world/ 2010/jun/18/firing-squad-executes-death-row-inmate.
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injecting anyone else. To putanother way, a death-sentenced inmate who has been injected
with sufficient drugs to cause his death has no rightesuscitative medical treatment. If, of
course, it is determined thidie execution cannot lm®mpleted, as was tlvase with Defendants’
inability to achieve IV access witklr. Campbell, the inmate walilbe entitled to medical care
necessary to restore or maintain his healths asy inmate. But that does not imply a duty to
start an execution and then stop it ahe@oint and “resuscitate” the inmate.

Sub-claim A.7 is dismissed &sVan Hook for failure to ate a claim on which relief can

be granted.

Sub-claim A.8.

In his eighth Equal Protection sub-claiflaintiff asserts Defendants will violate his
Equal Protection rights by using midazolam atithigatory drug because ofs different effects
on different people. This claim is precluded by preceddtgars v. Morgan (In re: Ohio
Execution Protocol)860 F.3d 881 (8 Cir. Jun 28, 2017¢n bang; In re Ohio Execution
Protocol Litig. (Campbell & TibbettsB81 F.3d 447 (BCir. 2018). Sub-claim 8 is dismissed as

to Van Hook on this basis.

Sub-claim A.9.

In his ninth Equal Protection sub-claim, BI#F alleges that variations in compounded

drugs make them unconstitutional to useekecutions because the regulatory mechanisms
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involved with manufactured drugs will not kepplied and the unwillingness of reputable
pharmacies to compound drugs for execution p@pascreases the risks of an unconstitutional
execution, indeed creates “a subsita, objectively itolerable risk.” (EEF No. 1252, PagelD
45759, 1 1424.)

Plaintiff does not plead and cannot shthat regulations on coepounded drugs were
adopted to prevent violations tie Eighth Amendment. It may be that the risks with use of
compounded drugs are sufficiently high that usiregrtior executions, aeast in the absence of
adequate testing in advance, would violateBlghth Amendment. But Plaintiff has not pleaded
an adequate basis for an Equal Protectioimclagarding compounded drugs. That is to say,
there is no demonstrated threat of disparatenrerait with the use of such drugs. Sub-claim A.9

is dismissed as to Van Hook for failurestate a claim upon which relief can be granted.

Sub-claim A.10.

In his tenth Equal Protectiosub-claim, Plaintiff contendthat the removal of required
drug concentrations from the Execution Protagolates his EquaProtection rights.

Although that amendment to the Protocatqades the last thrgmeliminary injunction
hearings in this case, the Coursh®t yet heard any evidence in supmd this claim. It is not
unconstitutional to amend the Execution Protocol, histat least conceivabtbat this particular
amendment might be shown to have reducedstifeguards of Plaintiffs’ Eighth Amendment

rights. The Motion to Dismiss subaiin 10 as to Van Hook is denied.
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B. Equal Protection — “Class of One” Disparate Treatment

The Supreme Court has recognized thateguoal protection claintan be brought on
behalf of a class of one “where the plaintiff alleges that she has been intentionally treated
differently from others similarlgituated and that there is no rational basis for the difference in
treatment.” Village of Willowbrook v. Oleglb28 U.S. 562, 564 (200@)iting Sioux City Bridge
Co. v. Dakota County260 U.S. 441 (1923)Allegheny Pittsburgh Coal Co. v. Commission of
Webster Cty.488 U.S. 336 (1989).

The class-of-one doctrine does not applyfaions of state action that "by their nature
involve discretionary decisiomaking based on a vast array sidibjective, individualized
assessments.Engquist v. Oregon Dep't of Agricc53 U.S. 591, 603 (2008).

In such cases, the rule that peopghould be ‘'treated alike, under
like circumstances and conditionsnigt violated when one person

is treated differently from others, because treating like individuals
differently is an accepted consequence of the discretion granted. In
such situations, allowing a challenge based on the arbitrary
singling out of a particular person would undermine the very
discretion that such state offats are entrusted to exercise.

Judge Frost previously analyzedass-of-one claims in this case:

Absent any pattern of generallgxercising the discretion in a
particular manner while treatingne individual differently and
detrimentally, there is no badisr Equal Protection scrutiny under
the class-of-one theory. In otheords, the existence of discretion,
standing alone, cannot be amual Protection vi@tion. At the

very least, there must be some respect in which the discretion is
being exercised so that the compiiag individual is being treated
less favorably than others generally are.

In re: Ohio Execution Protocol Litigation (Hartmarg012 U.S. Dist. LEXIS 158199 (S.D.

Ohio Nov. 5, 2012)quoting Towery v. Brewe672 F.3d 650 (9Cir. 2012).
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In evaluating Equal Protectiatass-of-one claims, the coudpply rational basis review
to disparate treatment situatiomather than strict scrutinydohnson v. Bredese624 F.3d 742
(6™ Cir. 2010).

Defendants assert that a class-of-onaintl requires an allegation of intentional
discrimination (Motion, ECF N. 1379, PagelD 51948). Plainti#sponds that he has alleged
intentional discrimination, citig the Fourth Amended Omnib@e®mplaint, ECF No. 1252, at 11
1441, 1446, 1463, 1466, 1468, 1469, 1471, 1473, 1476, 1479, 1483, 1486, 1490, 1491, and 1494.

Nevertheless, although he has alleged tmaeal conduct, Plainti asserts there is no
scienter requirement for an Equal Protectwariation (Memo in Opp.ECF No. 1406, PagelD
52382, relying onDavis v. Prison Health Servis670 F.3d 433, 441 {6Cir. 2012);Bible
Believers v. Wayne Countg§05 F.3d 228, 256 {6Cir. 2015)en bang; andCtr. for Bio-Ethical
Reform, Inc. v. Napolitand48 F.3d 365, 379 t(BCir. 2011).) Relying orEngquist, supra
Plaintiff argues that the coreoncern of the Equal Protemti Clause is protection against
arbitrary classifications, measured amgdia clear standard. They conclude

Notably, the class-offee equal protection violations alleged in
Plaintiff's Fourth Cause of Aain benefit from the very kind of
“clear standards” against which &ssess deviations or variations
the Supreme Court found so import to class-of-one equal
protection claims irfEngquist the written execution protocol. . . .
The entire protocol constitutes binding state law, and arbitrarily
failing to follow it treats the padular inmate disparately, creating
an arbitrary classification @ne and withoujustification.

(Memo in Opp., ECF No. 1406, PagelD 52385.)
Plaintiff correctly posits that recent EquRdotection jurisprudence undercuts prior case
law which required showing an improper motive on the part of a government actor. Rather, it is

sufficient to show that the sparate treatment burdens a fumeatal right, targets a suspect
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class, or has no rational basiBlub Italia Soccer & Sports Org. v. Shell#70 F.3d 286, 297 {6

Cir. 2006).

Sub-claim B.1

In sub-claim B.1 of his class-of-one Equabfection claims, Plairffiasserts that he has
been or will be singled out attarily and irrationally for depriation of some othe protections
provided by the Execution Protocol (FdurAmended Complaint, ECF No. 1252, § 1446,
PagelD 45766-67). This claim msade now on behalf of the ziens of death row inmates who
are Plaintiffs in this action.Sub-claim B.1 does not aver anyrfpaular present or threatened
future arbitrary classification of any one or mofethe Plaintiffs and this Court has not found a
deviation from the Protocol Equal Protectiamolation since 2012. At this point the
Twombly/Igbalplausibility requirement comes up agsti the time horizon oh case which, if
history demonstrates anything,IMgontinue to be litigatethto the indefinite future.

This sub-claim is sufficiently parallel to thatde in sub-claim A.1 &8 come within the
law of the case cited aboveulsclaim B.1 will not be dismisseas to Van Hook, subject to the
requirement that he will need &mnend or supplement his individealimplaint if heis threatened
with particular deviations from the ExecutidProtocol at the time his execution becomes

imminent.

Sub-claim B.2

Sub-claim B.2 is dismissed as to \ldaok on the same basis as sub-claim A.2.
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Sub-claim B.3

Sub-claim B.3 is dismissed as to daok on the same basis as sub-claim A.2.

Sub-claim B.4.

Sub-claim B.4 is dismissed as to Mldaok on the same basis as sub-claim A.2.

Sub-claim B.5.

Sub-claim B.5 is dismissed as to Vandk on the same basis as sub-claim A.2.

Sub-claim B.6.

Sub-claim B.6 is dismissed as to Vanod# on the same basis as sub-claim A.2.

Sub-claim B.7.

Sub-claim B.7 is dismissed as to Vanod# on the same basis as sub-claim A.2.
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Sub-claim B.8.

The Motion to Dismiss sub-claim B.8 is den@sito Van Hook on the same basis as sub-

claim A.10.

Fifth Cause of Action: Ninth Amendment Violations

In his Fifth Cause of Action, Plaintifalleges that his execution will violate his
“fundamental, unenumerated rightssarg under the principles of oty and/or natural law that
are secured by the Ninth Amendment,” includhig right to privacy, personal dignity, bodily
integrity, and not to be the self of forced involuntary humaexperimentation (ECF No. 1252,
PagelD 45778-79, 11 1497-98).

In In re Ohio Execution Protocol Litig. (Tibbetts & Ott¢he Magistrate Judge dismissed
a parallel claim made by thoseawrlaintiffs. On the basis oféhauthority relied on there, the

Fifth Cause of Action is dismissed as to Van Hook.

Sixth Cause of Action: First Amerdment Freedom of Speech Violation

In their Sixth Cause of Action, Plaintiff ctas that the restrictions placed on his “last
words” violate his rights under the First, Nintand Fourteenth Amendments (ECF No. 1252,
PagelD 45782-84, 11 1506-19). Defendants shekissal of these claims on the basis of
precedent, citingn re Ohio Execution Protocol Litig. (Wiles368 F.Supp. 2d 625, 649-50 (S.D.

Ohio 2012);In re: Ohio Execution Protocol Litig. (Tibbetts & Otted017 U.S.Dist. LEXIS
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107468 (S.D. Ohio, July 12, 2017); aimdre: Ohio Execution Protocol Litig. (CampbelD017
WL 3479589 (Aug. 14, 2017).

In Wiles Judge Frost confronted an Equal Protection challenge to the portion of the
Execution Protocol which empowered the Wardenturn off the inmate’s microphone if a
portion of his last words became offensiveludge Frost concluded the underlying First
Amendment claim did not provide a basis for préliany injunctive relief because it imposed a
reasonable restriction. 868 Bupp. 2d at 649-50, relying orurner v. Saffley482 U.S. 78
(1987). Judge Frost did not reach the other pastiof the “last wordstegulation — the length
and content portions -- because it did aygpear Wiles was challenging theid.

In Tibbetts & Otte, supraand inCampbell, supraPlaintiffs did attack the length and
content portions of the Execution Protocol. T@isurt dismissed the parallel First Amendment
claims in those cases upon finding that “the ewdethey cite of likely retrictions which might
be imposed by Warden Erdos (ECF No. 101&eHa 39179) are not unreasonable regulations
in this context.” Tibbetts & Otte 2-17 U.S. Dist. LEXIS 107468 at *4Zampbel] 2017 WL
3479589 at *6). The evidence in question waposition testimony of Warden Erdos about
length and content restrictions he would be preghéo impose. Plaintiff cites no other evidence
beyond what was cited in these prior cases.

As with the two prior decisns, the question is here befathe Court on a motion to
dismiss under Fed. R. Civ. P. 12(b)(6) failure to state a claim. Thus tAavombly/Igbal
plausibility standard applieslt is possible to imagine conteahd length restrictions on a last
statement which would offend the Constitutiorg.eif an inmate were not permitted to say

anything unless he first confessedhe crime or if he were limited to ten words. But Plaintiff
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does not claim he is threatened with anytHikg a plausibly unconstitutional limitation on his

last words. Therefore the Sixth Causé\ofion is dismissed as to Van Hook.

Seventh Cause of Action — Fourteenthmendment Due Process Violation

In his Seventh Cause of Actidalaintiff claims he has a due process right to notice of the
method of execution Defendants intend to empas to each Plaintiff in turn, including
identification of the source of any executiomugl (Fourth Amended Omnibus Complaint, ECF
No. 1252, PagelD 45784-89, {1 1520-40).

Defendants assert this claim should be diseil on the basis of the Court’s dismissal of
the parallel claims by Tibles and Otte (Motin, ECF No. 1379, PagelD 51952). Plaintiff
divides his defense of this Gse of Action into two parts.

First, he discusses a right have notice of the mamef execution including the
execution drugs. The Court dismissed this clainfiibbetts & Otte finding there was no
authority to support the claim because the dtatlaintiffs gave did not produce the case for
which it was given. Plaintiff now concedes citation error and direct the Court FEirst
Amendment Coal. Of Ariz., Inc. v. RyaB88 F. Supp. 3d 940 (D. Ariz. May 18, 2016).

In Ryan the court recognized that death row inmates have an interest in predictability of
method of execution which “must be weighed aghaihe State’s interegt flexibility.” 1d. at
953. “In some cases, the State's change to an inmate's execution method may be so significant,
so near the date of egution, and so unsupported by state interekat it denies the inmate the
process he is due in order to raise an Eighth Amendment challeldgeOn its face the current

Execution Protocol provides Defendants with diion to make some changes in method close
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to the executions in questiotn practice, however, the ODRC f2adants have given Plaintiffs
ample notice of changes to permit Eighth Ameadinchallenges. The most recent protocol
change on October 7, 2016, coupled with ily@s in January 2017 allowed a five-day
evidentiary hearing in Janyara one-day hearing in September 2017, and another five-day
hearing in October 2017. The Deflants’ history of deviationfom Core Principles of the
Execution Protocol, which led to injunctive relief in the past, has not been the occasion for any
injunctive relief in ths Court since 2012.

This Court agrees with thRyan court that Plaintiff is entitled to sufficient notice of
changes in Ohio’s method of execution to permm to litigate such changes as threaten his
Eighth Amendment rights, but his assertiomttithe Execution Protocol is unconstitutional
because it does not provide a firm deadlinedioy variations on the Patol does not state a
claim for relief under the Fourteenth Amendment.

The second portion of this claim about ttentity of drug souwres is precluded biyears
v. Kasich 845 F.3d 231 (BCir. 2016).

The Seventh Cause of Action is dismissedca¥an Hook for failure to state a claim

upon which relief can be granted.

Eighth Cause of Action: Fourteenth Amendment Due Process Violations for
Experimenting on Non-Consenting Prisoners

In this Eighth Cause of Action, Plaifitiasserts that his execution pursuant to the
Execution Protocol will constitute an uncongiitnal human experiment in violation of the
substantive portion of the Due Process Clanfsthe Fourteenth Amendment (ECF No. 1252,

PagelD 45789-95, 1 1541-69). He assertsetidnjse of the lack of data, studies, physician
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expertise, and the variability of human response, every lethal injection that Defendants conduct is a
human experiment.’ld. at § 1553.

Defendants seek dismissal on the basis of this Court’s prior decision dismissing the same
claims as made by Raymond Tibbetts and Gary Otte. (Motion, ECF No. 1379, PagelD 51954.) See
In re: Ohio Execution Protocol Litig. (Tibbetts & Ott)017 U.S. Dist. LEXIS 107468 *49
(S.D. Ohio July 12, 2017)(Merz, M.J.).

Plaintiff acknowledges this priodismissal, but claims its inconsistentwith Judge
Frost’s description of the impending exeountiof Dennis McGuire as an “experimenth (e:

Ohio Execution Protocol Litig. (McGuirg®94 F. Supp. 2d 906, 913 (S.D. Ohio Jan. 13, 2014)), and
the Sixth Circuit's affirmance of this Court’s conclusion that paramedics and EMT'’s provide
“medical” services in the execution conteX®tte v. Kasich (In re Ohio Execution Protocol Litjg.)
2017 U.S. App. LEXIS 17436 {6Cir. Sept. 17, 2017), affirmintn re Ohio Execution Protocol
Litig., 2017 U.S. Dist. LEXIS 115583 (S.D. Ohio July 25, 2017).

Plaintiff's counsel’s reliance on these two tidas is symptomatic of their repeated proof-
texting? in this case: treating words as if they were unequivocal in meaning, ripping them from the
context in which they were used, and inserting them in completely different contexts. Judge Frost
did indeed refer to the protocol about to be used on Dennis McGuire in January 2014 as an
“experiment,” but reading even the small portion of that opinion in which the word is used makes it
plain he was not writing about experiments in the sense in which Plaintiffs now use that word. The
two-drug method used on McGuire had never been used before. But its use in McGuire’s execution
was not an experiment in the sense in which the Due Process Clause prohibits medical experiments

on non-consenting human subjects. SimilarlyOtte v. Kasich, suptahe Sixth Circuit upheld this

12 Proof-texting is the practice of using isolated out-of-context quotations to establish a propostisegesis.
The Court has cautioned counsel about this violation of logic before.InSee Ohio Execution Protocol Litig.
(Campbell) 2017 U.S. Dist. LEXIS 182406 (S.D. Ohio Nov. 3, 2017), afi'dre Ohio Execution Protocol Litig.
(Campbell & Tibbetts)881 F.3d 447 (6Cir. 2018).
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Court’s reading of Ohio Revised Code § 109.36(b) as meaning that persons such as paramedics and
EMT’s providing services under contract are “employees” of the State of Ohio for immunity
purposes.

Equivocation, or the tendency to assumestimae word means the same thing in different
contexts “has all the tenacity of original simit nevertheless it “must constantly be guarded
against.” Walter Wheeler Cook, @H.ogical and Legal Basis ¢iie Conflict of Laws at 159
(1942). It is a semantic orformal logical fallacy which Isould be outside the practice of
anyone trained in the law. Perhaps the turnamputer assisted legadsearch, which treats a
word as a string of letterstheer than as standing for a concept, has caused this fallacy to
proliferate. Whatever the cause, the fallaiges not persuade this Court and should not
persuade anyone. Counsel ar@rsgty urged to avoid this fallacy future argument in this
case.

Because the conduct of executions in the various ways permitted by 01-COM-11 do not
constitute experiments on non-consenting human subject of the sort condemned by the laws cited by
Plaintiff or by the Due Process Clause of the Fourteenth Amendment, the Eighth Cause of Action is

dismissed as to Van Hook for failure to state a claim for relief.

Ninth Cause of Action: Violations of the Privileges or Immunities Clause by Experimenting on
Non-Consenting Prisoners

In his Ninth Cause of Action, Plaintiff afjes that his execution pursuant to the Execution
Protocol will violate his rights under the Privileges or Immunities Clause of the Fourteenth
Amendment (Fourth Amended Omnibus Complaint, ECF No. 1252, PagelD 45795-45799, Y 1570-

83). Acknowledging the narrow scope of that Clause after the decis8laughter-House Case®3
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U.S. 36 (1873), Plaintiff asserts the Clause stillgutst the rights of an American citizen secured by
treaties with foreign nationdd. at  1574. He then lists the treaties which protect American citizens
from being the unconsenting subject of medical experimentatioat § 1575.

Defendants seek dismissal on the basis ofGbigrt’'s dismissal of a parallel claim made by
Plaintiffs Tibbetts and Otte (Motion, ECF No. 1379, PagelD 51955), citing Ohio Execution
Protocol Litig. (Tibbetts & Otte)2017 U.S. Dist. LEXIS 107468 (S.D. Ohio July 12, 2017). They
also rely onBuell v. Mitchell 274 F.3d 337, 370-76 {6&Cir. 2001), for the proposition that Ohio’s
imposition of the death penalty does not violate any international agreements the United States has
made.

Plaintiff points out that his claim is made under the PrivilegeBnmunities Clause of the
Fourteenth Amendment and not the Privilegesl Immunities Clause of Article IV, § 2 of the
Constitution. He also correctly notes tBaiell, suprajs inapposite.

Plaintiff correctly asserts th&laughter-House Caseld recognize that a right accruing to
national citizenship protected by the Privileges or Immunities Clause is any right secured to an
American citizen by international treaty. However, none of the treaties cited in § 1575 purports to
prevent an American State from executing an American citizen by using lethal drugs
“experimentally” in the way alleged by Plaintiff. In other words, the Ninth Cause of Action
represents another equivocal use of the word “exerinthat was rejected as to the First Cause of
Action, Sub-claim A.6, and the Eighth Cause of Action. On that basis, the Ninth Cause of Action is

dismissed as to Van Hook.
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Tenth Cause of Action: Violation of the Ex Post Facto Clause

In his Tenth Cause of Action, Plaintiff clainise Execution Protocol violates the Ex Post
Facto Clause, Art I, 88 9 & 10 of the Constituti(Fourth Amended Omnibus Complaint, ECF No.
1252, PagelD 45800-04, 11 1584-1606).

Defendants seek dismissal on the basinak Ohio Execution Protocol Litig. (Tibbetts &
Otte) 2017 U.S. Dist. LEXIS 107468 *63 (S.D. Ohio July 12, 2017), which found the claim
precluded byFears v. Morgan (In re: Ohio Execution Protoa860 F.3d 881 (B Cir. 2017)én
bang. Defendants also rely dvalloy v. South Caroling237 U.S. 180, 185 (1915).

Plaintiff is correct thaFears v. Morgan, suptahad no discussion of the Ex Post Facto
Clause. Plaintiffs Phillips, Tibbetts, and Ottiel not seek prelimingrinjunctive relief on the
basis of their Ex Post Facto claim (Third Amended Complaint, ECF No. 546, PagelD 14939-42)
and thus this Court had no occasion to disthississue in its opion that was on appeal.

The gravamen of the Tenth Cause is that“DRC Defendants have changed the law by
adopting new and greater punishment than wWiath first applied to Plaintiff.” (ECF 1252,
PagelD 45802, v 1597.) This is so, Plairgdlys, because the October 7, 2016, version of 01-
COM-11 as applied will not cause a quick and |ess death, as provided in Ohio Revised Code
§ 2949.22(A), because of the use of midazolanthasinitiatory drug. That will cause an
inmate’s death to be “significantly moreath quick and painless, a substantially greater
punishment than that imposed by the statute firgtt adopted lethalrjection as a manner of
execution.” Id. at PagelD 45804, { 1604.

In Malloy, supra the Supreme Court held Southr@aa’s switch from hanging to
electrocution as a method ofemution did not violate the Ex BoFacto Clause (Motion, ECF

No. 1379, PagelD 51956-57). The change él#w complained of was as follows:
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Under the South Carolina lawsffective when the crime was
committed the punishment for one found guilty of murder without
recommendation to mercy was death by hanging within the county
jail, or its enclosure, in the prxsce of specified witnesses. The
subsequent act prescribed eleattaan as the method of producing
death instead of hanging, fixed the place therefor within the
penitentiary, and permitted theggence of more invited witnesses
than had theretofore been allowed.

Id. at 183. Citing prior case law batk Justice Chase’s opinion @alder v. Bul] 3 U.S. 386
(1798), the Court upheld the South Carolina law beeaiudid not increase the penalty — death —
for the crime of murder, “but only ¢hmode of producing this . . . Id. at 185. Inin re Medley,
134 U.S. 160 (1890), the Court found a requirement that condemned inmates be kept in solitary
confinement increased the punishment for muxdgated the Ex Post Facto Clause because it
increased the punishment for thenw. In the opinion JusticMiller recites the history of
solitary confinement, beginning largely with thgalnut Street Penitentiary in Philadelphia
which confined all inmates in solitary on the mboemonasteries and drove many inmates mad.

Plaintiff also relies on twout-of-circuit decisions. Ifoland v. Stewaytl17 F.3d 1094
(9™ Cir. 1997), the court noted that the Ex PBatto Clause applies only to the legislative
branch of government, but it has “a due pssceounterpart which prevents retroactive
enlargement of the reach of criminal statutekd” at 1099, citingBouie v. Columbia378 U.S.
347 (1964). Irin re Lombardj 741 F.3d 888 (8Cir. 2014), followingMalloy, supra,the court
held that a change in method efecution did not violate the BRost Facto Clause: “That a
former method of execution is no longer availathbes not mean that adoption of the next best
method is an unconstitutional increase in punishmddt.at 897.

Plaintiffs Tenth Cause ofAction is not directed at any legislative change applied

retroactively. Instead, it posits that midazolas less likely to prevent an inmate from
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experiencing severe pain and needless suffetiiag the sodium thiopental or pentobarbital
previously used but no longer avéilea to Ohio. It is here th&ears v. Morgan, suptehas its
impact, for theen banccourt plainly held Plaintiffs Phillips, Otte, and Tibbetts had not proved
that point. In the later case lof re Ohio Execution Protocol Litig. (Campbell & Tibbett881
F.3d 447 (E’S‘ Cir. 2018), decided after briefing wasngplete on the instant Motion, the court
held the additional evidence from the Otte execy including tearing, also was insufficient to
show an Eighth Amendment violati. It is in this sense th&ears v. Morgans preclusive: it
cuts the factual premise from umddaintiff’s midazolam claim.

More fundamentally, Plaintiff presents notlaarity for the proposition that a particular
mode of lethal injection which on its face doest increase the punishment for murder can be
found to operate ex post facto because of chamgdse drugs used. That is, Plaintiff cannot
eventually prevail on his Ex Post Facto cldgnproducing increased evidence of midazolam’s
deleterious effects, however successful they mantually be in an Eighth Amendment attack
on the drug.

The Execution Protocol does not increase thregument for aggravated murder in Ohio
as compared with its predecessor protocols. Tergh Cause of Action itherefore dismissed as

to Van Hook.

Eleventh Cause of Action: Violation of the Bill of Attainder Clause

This cause of action has been withdrawn.
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Twelfth Cause of Action: Eighth Amendment Violation

To be pleaded in individual complaints.

Thirteenth Cause of Action: Eighth Amendment Violation

To be pleaded in individual complaints.

Fourteenth Cause of Action: Substantive Due Process Violation

In his Fourteenth Cause of Action, Plaintiff claims his execution under the Execution
Protocol will violate his sultantive right under the FourteadnAmendment to be free from
government actions that shock the conscieaceare arbitrary and capricious, particularly
government actions that violate federal oatstdrug law and human experimentation law.
(Fourth Amended Omnibus ComplaifiCF No. 1252, PagelD 45805-09, 111610-33).

Violations of state and d@eral law do not per se rige the level of Due Process
violations. Campbell & Tibbetts, suprajting Levine v. Torvik986 F.2d 1506, 1515 (6Cir.
1993). On this basis the Fourteenth Cause @ibAds dismissed as to Van Hook for failure to

state a claim upon which relief can be granted.
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Fifteenth Cause of Action: Violation of RICO

The Fifteenth Cause of Action is pleaded oalyainst the Drug Source Defendants and is

not the subject of the instant Motion.

Sixteenth Cause of Action: Violatim of the Ohio Corrupt Practices Act

The Sixteenth Cause of Action is pleadedy@adainst the Drug Source Defendants and is

not the subject of the instant Motion.

Seventeenth Cause of Action: Claims for Dearatory Judgment Under Ohio Law Against
All Defendants, and for Injunctive Relief Under Ohio Law Against Drug Source
Defendants For Violations of Ohio Law.

The Seventeenth Cause of Action is pleadedy against the Drug Source Defendahts

and is not the subjeof the instant Motion.

Eighteenth Cause of Action: Violation of Olio Product Liability Act (Ohio Revised Code §
2307.71 et seq.)

The Eighteenth Cause of Action is pleadedyoagainst the Drugd&irce Defendants and

is not the subject dhe instant Motion.

13 0On its face the Seventeenth Cause of Action sestardtory relief against all Defendants, but Plaintiff's
Memorandum in Opposition belies that reading (ECF No. 1Ra&gelD 52440). The same is true for Plaintiff's
Eighteenth and Nineteenth Causes of Action.
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Nineteenth Cause of Action: Violation of Ohio Consumer Sales Practices Act (Ohio Revised
Code § 1345.01 et seq.) Against Drug Source Defendants
The Nineteenth Cause of Action is pleadedyoagainst the Drug@&irce Defendants and

is not the subject dhe instant Motion.

Twentieth through Twenty-Ninth Causes of Action

These Causes of Action will be pleadeghagately in Plaintiffs’ Amended Individual

Supplemental Complaints.

Thirtieth Cause of Action: Fourteenth Amendment Due Process Violation For Failure To
Comply With Federal Investigational New DrugApplication Regulations With Respect To The
Method And Choice Of Drug To Be Used In Plaintiff's Execution.

In his Thirtieth Cause ofction, Plaintiff alleged Defendants violat Plaintiff's due
process rights under the Fourteenth Amendnveinén they failed to comply with federal
investigational new drug applitan regulations in choasy drugs for use iexecutions. (Fourth
Amended Omnibus Complaint, EQ¥o. 1252, PagelD 45852-59, 1 1827-1868.)

Moving Defendants assert this cause dfoacis barred by the Court’'s prior decisions
(Motion, ECF No. 1379, PagelD 51965, citiimgre: Ohio Execution Protocol Litig. (Tibbetts &
Otte), 2017 U.S. Dist. LEXIS 107468 (8. Ohio July 12, 2017), ankh re: Ohio Execution
Protocol Litig. (Campbell)2017 WL 3479589 (S.D. Ohio Aug. 14, 2017).

On the basis of the analysis in those tdecisions, the Thirtiat Cause of Action is

dismissed as to Van Hook for failure to statclaim upon which relief can be granted.
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Thirty-First Cause of Action: Equal Protection Violations Related To Defendants’ Failures To
Comply With The IND Application Laws.
The Thirty-First Cause of Action is disssed as to Van Hook on the same basis as the

Thirtieth.

Thirty-Second Cause of Action: First Amerdment Free Exercise Clause and RLUIPA
Violation.

To be pleadeth the individual supplemental complaints.

Thirty-Third Cause of Action: Eighth Amendment Violations Based On Sure Or Very Likely
Exposure To Severe Needless Physical Or Memasychological Pain And Suffering Due To
Plaintiff's Unique, Individual Characteristics And Application Of The Execution Protocol.

To be pleadeth the individual supplemental complaints.

Thirty-Fourth Cause of Action: Equal Protection Violations Related To Plaintiff's Unique,
Individual Characteristics And Application Of The Law, Including DRC Defendants’
Execution Protocol and Ohio’s Execution Statute.

To be pleadeth the individual supplemental complaints.
Thirty-Fifth Cause of Action: Eighth Amendment Violation Based On Purposeful or Knowing
Adoption of a Lethal Injection Protocol Usng A Three-Drug Method With Midazolam As The
First Drug That Will Cause Severe Physical Pain and Tmurous Mental Anguish and
Suffering.

To be pleadeth the individual supplemental complaints.
Thirty-Sixth Cause of Action: Eighth Amendment Violation Based On Purposeful or Knowing
Adoption of a Lethal Injection Protocol Usng Midazolam That Will Cause Severe Physical

Pain and Torturous Mental Anguish and Suffering.

To be pleadeth the individual supplemental complaints.
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Thirty-Seventh Cause of Action: Eighth Amendment Violations Based on DRC Defendants
Resurrecting Their Abandoned Three-Drug Metha Even Though They Know It Causes
Needless Pain And Suffering, And Had Abandoned It, At Least In Part, For That Reason.

To be pleadeth the individual supplemental complaints.
Thirty-Eighth Cause of Action: Eighth Amendment Violation Based On Devolving Standards
of Decency

To be pleadeth the individual supplemental complaints.
Thirty-Ninth Cause of Action: Eighth Amendment Violation Based On DRC Defendants’ Use
Of A Three-Drug Execution Method, Regardless Of The Identity Of The First Drug.

To be pleadeth the individual supplemental complaints.
Fortieth Cause of Action: Eighth Amendment Violation Based On DRC Defendants’ Use Of A

Three-Drug Execution Method With Midazolam As The First Of The Three Drugs.

To be pleadeth the individual supplemental complaints.

Forty-First Cause of Action: Eighth Amendmert Violation Based On DRC Defendants’ Use Of
Midazolam In The Execution Protocol.

To be pleadeth the individual supplemental complaints.

Forty-Second Cause of Action: Eighth Amendment Violation Based On DRC Defendants [sic]
Removal Of Any Required Concentration Of The Execution Drugs Which Is Removal Of A
Safeguard That Makes It Sure Or Very Likely That Plaintiff Will Experience Severe Pain And
Suffering.

To be pleadeth the individual supplemental complaints.
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Forty-Third Cause of Action: The Doctrines Of Judicial Estoppel And/Or Judicial Admission
Bar DRC Defendants From Using The Thee-Drug Method Against Plaintiff.

Plaintiff does not plead a Forfiyhird Cause of Action. PridPlaintiffs’ judicial estoppel
claim was found to be without meby the Sixth Circuit. Fears v. Morgan (In re: Ohio

Execution Protoco|)860 F.3d 881 (BCir. Jun 28, 2017¢h bany.

Forty-Fourth Cause of Action: Administrative Procedures Act Claims

Plaintiff does not plead a Forty-Fourth Cause of Action.
Forty-Fifth Cause of Action: Eighth and Fourteenth Amendment Violations—A three-drug
midazolam method of execution violates the Eighth Amendment’s prohibition against cruel and
usual punishment because it no longer comports with prevailing standards of decency, and thus
its use as a method of execution must be categorically barred.

To be pleadeth the individual supplemental complaints.
Forty-Sixth Cause of Action: Ohio Corrupt Practices Act Claims Against Individual
Defendants in Their Individual Capacity

Plaintiff does not allege a Rg-Sixth Cause of Action.

Forty-Seventh Cause of Action: Equal ProtectiorClause Violation basd on violations of
Administrative Procedures Act

Plaintiff does not allege a Ryg-Seventh Cause of Action.

Conclusion

As to Plaintiff Van Hook, the Motion to Disss is granted in parnd denied in part as

set forth above.

March 6, 2018.
s Michael R. Merz
United StatedMagistrateJudge
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