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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANGELO L. DI LUZIO ,
Plaintiff,
V. Civil Action 2:11-cv-1102
Judge Michael H. Watson
Magistrate Judge Jolson

THE VILLAGE OF YORKVILLE,
OHIO, et al.,

Defendans.

REPORT AND RECOMMENDATION AND ORDER

This matter is before the Court on Plaintiff's Motion to Compel Discovery and for
Sanctionsagainst the Village of Yorkville, Ohio, Mayor John “Jake” DiFilippo, and Fire Chief
Kevin Klubert (collectively “Defendants™ (Doc. 241). Also pending is Defendankdbtion
for Leaveto file a Supplemental Memorandum in Opposition to the dfotio Compel
Discovery and for Sanctions. (Doc. 275). For the reasons set forth léendants’ Motion
for Leaveto file a Supplemental Memorandum in OppositisnGRANTED, the Motion to
Compel Discoveryis DENIED as MOOT, and it is RECOMMENDED thdtetMotion for
Sanctions be GRANTED3Nd that default judgment on liability be entered as to all Defendants,
with the exception of Police Chief Morelli. Finally, Defendants and their counsel are
ORDERED to payjointly and severallythe reasonable expenseascluding attorney’s fees,

incurred in connection with the Motion for Sanctions.

Ypaintiff is not seeking sanctions against Police Chief Morelli. (Do¢, BAGEID #: 10238).
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BACKGROUND

At the heart of this case is a firone that, according to Plaintdfallegations started
under mysterious circumstandaeshe early mrning hours of August 1&010. But, as set forth
below, the eventgelevant to the pending motiobgganwell before andextend wellafter that
date.

A. The Public Road Property

In the 1930s, Plaintiff's grandfather purchased property located on Public Road in the
Village of Yorkville, Ohio (the “Village”). (Doc. 2 10. Plaintiff eventuallyacquired e
property, which he consideréthe most significant and valuable” of himany real estate
holdings. Locatedless than dlock away from theVillage’s municipal iilding, the Public Road
property consisted of three contiguous brick buildings containing residentiaketaidspace.
(Doc. 2781, PAGEID #: 9404; Doc. 2111-14). Known asthe south building, the middle
building, and the north buildinghe buildings were twstories high, sparated by fire wallsand
conneced by atrussed roof. (Doc. § 11). At the time of the fire, Plaintiff and his wife lived in
an apartment on the second floor of the middle buildimd) maintained a real estate office in the
south building, which was “by far the largest’the three (Id. 11 12-13).

In January 2010Yalerie Klubertapproached Plaintiff about his property. (Doc:172
PAGEID #:. 146263). A key character in thisnatter Mrs. Klubert was a Village Council
Member a Village Rrefighter, and a Vilhge EMT, who was married Wdllage Fire ChiefKevin
Klubert, alsoanimportant withessnd a named defendant in this cagecording to Plaintifls
side of the storyMrs. Klubertrepresented to Plaintiff that heglative William Swoyer wanted
to reopen the laundromé#tat once existed on the ground floor of the middle buildinigl., (

PAGEID #: 146263, 157%73). Mrs. Klubert addethat the VillageneededMVr. Swoyeras an
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EMT. (Id.). Plaintiff understood that Mrs. Klubert’'s proposal “not only would help the Village
with the laundromat, it would help the Village with the fire departmentld., PAGEID #:
1572). So when Mr. Swoyeapproached Plaintiff about apenng the laundromatPlaintiff
agreed.(Doc. 2 1 17).

Mr. Swoyer begarinstalling washers and dryersn April 16, 2010. Id.). Plaintiff
alleges that Fire Chief Klubewas there too, purportely helpgng his relaive. (Doc. 721,
PAGEID #: 1464-67). Plaintiff hasexplained that, lthoughit wasn’t his typical practicéheleft
the door leading to the basement of the midullgding unlocked during the weekend of April
1618, 2010, at Mr. Swoyer’'s requesto allow him access to the electrical outldt the
laundromat. (Doc. 2 §8; see alsdoc. 72-1, PAGEID #: 1573).

B. The April 18, 2010Fire

A fire began in the basement of the middle building early in the morning on April 18,
2010, while Plaintiff and his wife were in their secoffldor apartment. Id. 1119-20). Wien
smoke began entering their apartment at 3:18 a.m., Mrs. DiLuzio called 9d.-20Q).

1. The Kluberts

Plaintiff alleges that, immediately after making th&-2 call, he and his wifelescended
the stairs to the back patio of the middle building &ame faceto-face with Yorkville Fire
Chief Kevin Klubert” who was alonein plain clothes and “very clearly and obviously
intoxicated.” (d. 121).

But theKlubertstell a very different story During her deposition, Mrs. Klubetgstified
that shewas in bed with her husband at 3:18 a.m. when the souagafemwoke her. (Doc.
72-3, PAGEID #: 2121, 2125, 2132 Shethen woke her husband.ld(, PAGEID #:. 2132

After she got readyshebacked the car out of the garaged drovet aroundfront, whereshe
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picked upher husband (Id., PAGEID #. 2132, 2136 Mrs. Klubert then drove to the
intersection of Public Road and Williams Street and dropped off her husbhdnd? AGEID #:
2136). Fire Chief Klubertalsotestified that hevas in bed with I& wife the morning of the fire;
however, hdestifiedthat he woke before his wife. (Doc.-42 PAGEID #: 2263).Fire Chief
Klubert otherwise repeateldis wife’s version b events—she pulled the cawo the front of the
house, picked him up, and then deohim to thantersection of Public Road and Williams Street
(Id., PAGEID #: 227274).

If Plaintiff's testimonyis to be believed, Fire Chief Klubentas already at th@ublic
Road property when Mrs. DiLuzio placed thel19l call. (Doc. 2 Y21). The Kluberts
testimony, however, alleges the oppasiére Chief Klubertwas notand could not have been
onthe property either before or immediately after @e-1call. (Doc. 723, PAGEID #: 2125
26). Thus,where Fire Chief Klubert was when the fire begendisputed but Plaintiff has
“concluded that Kevin Klubert . . . set the fire[.]” (Doc. 307 at 2).

Fire Chief Klubert’'s physical conditiothe morning of the fire alssemains a mystery
Both heand Mrs. Kluberhaveadmittedthat hehad beerdrinking at the fire statiorthe evening
beforethe firg butthe parties disputide extent to with his intoxication impaired his judgment
(Seee.g, Doc. 72-3, PAGEID #: 2127, 2130).

2. Fighting—Or Not Fighting—The Fire And Allegedly Unnecessary
Medical Treatment

Two fire trucks arrived at the scertle first at 3:27 a.m. and the second at 3:33 a.m.
(Doc. 2 122). Plaintiff claims that, ashe trucls arrived, heaskedthe firefightersto enter and
flood the basement of the middle builditegextinguish the fire (Id.). Plaintiff alleges thathe

firefighters wee aboutto do sowhen Fire Chief Klubertordered them td'get out of the



basement aredefore the hoswas turned on. (Id. 123). As the basement burnedlaintiff
proposed an alternative waydatinguish the fire, telling Fire Chief Klubert that the firefighters
could flood the basement without entering thalding by using a vent in the front(ld.  24).
Plaintiff claims that despite repeatedly beggikgre Chief Klubert and others to fight the fire,
they simply stood by.Id.; Doc. 307 at %

Plaintiff further claims that his continuepleasled Mrs. Klubert, Fire Chief Klubert, and
others todevise glan to have him removed from teeene (Doc. 307 at 4). The plaRjaintiff
alleges went into action after he had a minor stumb{®oc. 721, PAGEID #: 1624, 1627).
Plaintiff testified that héehit his kree to his chesds he stumblednd, ashe sood up he rubbed
his chest (Id.). Seeing thisMrs. Klubert, an EMT ,nsistedthat Plaitiff needed medical
attention. Id., PAGEID #: 1625).Plaintiff agreed to go to the ambulance, which &Beady
present at the scent® allowMrs. Klubert to takehis bloodpressure (Id., PAGEID #: 1626).
Mr. Swoyer a paramedic andhe same marmworking to re-open the laundromatand Mr.
Swoyer’s son,an EMT-Intermediate were there as well (Id., PAGEID #:1462, 1626-27).
Plaintiff claimstheyrefused tosharehis blood pressure reading with hiootinsistedhe needd
hospital care (Id., PAGEID #: 1625-28)According to Plaintiff's allegationdMrs. Klubert, Mr.
Swoyer,and Mr. Swoyer’'sson refused to let him leave the ambulance, claiming tivere
unable to find the forms to release hind.,(PAGEID #: 1628-20

Plaintiff believed a hospital tripgas unnecessary breluctantly agreed to g@hen they
were unable to find theelease forms(ld., PAGEID # 1629). Plaintiff testified, “[a]t that point,
| figured just go get looked at and get the hell backd.).( Despite Mrs. Klubert’s insistence
that Plaintiff needed immediate medical treatment, shendidaccompany Plaintiffto the

hospital butinsteadstayed at the scene where no water was beirgprayed on the building
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(Doc. 723, PAGEID #: 2151Doc. 721, PAGEID #: 1630). At the hospital Plaintiff's blood
pressure reading was normahdhe wasreleased (Doc. 721, PAGEID #: 162364). Plaintiff
estmates he was at the hospital for forty minutdd., PAGEID #: 1624).
3. The Fire Damage

By the time Plaintiffreturnedto the scenethe fire had spread to the roaff the middle
building. (Doc. 307 at 5).Plaintiff clams thatfor more than two hours, Fire Chief Klubert and
other Village officialsrefused to spray water on the fire. (Doc. 25). In his Complaint,
Plaintiff describes how the fire spread

When the fire went up from the Middle Building basement to the fldtibng

roof, it also burned portions of the elevated trussed roof above it. This second roof

extended over all three of the . adjoining brick buildings, so the fire did some

damage to parts of the elevated roof over the South and North Buildings|las w

as the Middle Building, before it was finally extinguished.
(Doc. 2 127). The fire was extinguished in the morning hours of April 18, 20kd.1(28).

Plaintiff claims that, ther than roof damage, the fire damage was restritigckly to the
middle building. (Id. § 27. Significantly, Plaintiff claims that the south buildirghe largest
building which housed his office, a beauty salon, and residential apartmeass virtually
unharmed. I¢l. 1112, 27). In fact, Plaintiff alleges that “[a]ll three buildings could have been
repaired and returned to service in a matter of weeks, at a reasonable expenbe,fatter (d.
1 27). Those repairs never happened.

C. The Alleged Involuntary Meeting And Destruction Of The South Building

Plaintiff alleges that, a few hours after the fire, Officer Jerry D#o& himagainst his
will to the Village’'s municipal bilding in a police cruiser. Id. 1129-31). Waiting therewere

Fire Chief Klubert, Assistant Fir€hief Jim Dailey,Fire Marshal John Weber, and demolition

contractor Greg Nemethld( § 32). Plaintiff states that, immediately after his arrival, Fire Chief
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Klubert yelled “themayor wants that building downlut Plaintiff made it‘explicitly clear ©
everyone present that he was not going to agree to demolish, or let anyone elsshdampobf
his three buildings at that complex(ld. § 33). Instead, Plaintifplanned tchave experts inspect
the property and submit plans for repairl. {134).

Plaintiff claims thatimmediatelyfollowing that meetingwhich lastedonly minutes,
demolition began. Id. § 47). Plaintiff believeghatVillage officials had planned this demolition
all along, and they contacted Mr. Nemeth early a$:00 a.m.that morning(not even three
hours after the fire beganjld. 148). Plaintiff furtherexplains that:

[a]mazingly, the Village did not instruct Mr. Nemeth to use his equipment to

demolish the Middle Building, where the fire had occurred and where some

modest fire damage did exist. The laundromat building was not knocked down by
the Village demolition crewlt was left standing in its damaged condition, and it
remained there for years thereafténstead, on instructions from the \ate, Mr.

Nemeths equipment slowly and painstakingly smashed into the large South

Building, foot by foot, and tore it down from one end to the othdihis

demolition job took hours to completeNhen Mr. Nemeth finished, the entire

South Building had been knocked down and reduced to rubble, except for a part

of the brick wall facing the Middle Building, which remained standirfgter

completing the destruction of the South Building, Mr. Nemeth moved his
equipment and, for no apparent reason, gratuitously knocked off riner @ the

Middle Building, opening it to the elements.

(Id. 1 59. Plaintiff characterizes these actiawsdemolish the south buildires “inexplicable,”
given thatit was virtually unharmed. I¢l. § 51). Plaintiff also claims these actions were a
violation of the Yorkville Nuisance Albament Ordinance, which requirehter alia, prior
notice of the demolition. Id. 1 56).

D. The Fire’s Cause

According to Plaintiffs Complaint, “[tlhe cause of the fire was never detexd.” (Id.

128. Fire Marshal Weber ruled the cause as “undetermined,” noting two possbiliti

accidental means or “it was intentionally started by someonkl’). (Mr. Weber found no
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accidental explanation for the fjfeand could not eliminate “incendiary eventss the cause.

(1d.).

E. The Unnamed Investor's Offers To Buy The Damaged Property “As I$
And The Village Initiates Legal Actions Against Plaintiff

Plaintiff alleges thatm April 22, 2016—not even a week after the fireYorkville Police

Chief Morelli approackd Plaintiff's son, who assisia the family real estate businessld. (
1 61). Plaintiff claims Police Chief Morellfwascommunicatingon behalf of Yorkville Mayor
DiFilippo anda private thirgparty investor,” whavasinterestedn purchasinghe Public Road
propertyin an “as is” condition for $80,000.Id( 162). Plaintiff rejected the offer (Id. §162—
63).

Another offer to purchae Plaintiff's property was extendesh June 15, 2010, when
Police Chief Morell told Plaintiff he had an unnamed buyer for the property, who was now
willing to purchasethe property “as is” for $75,000(1d. 164). Again, Plaintiff rejected the
offer. (Id.). Two dayslater, Village officials initiated the first of five different legal actions
against hinfor allegedly failing to clean up the remaingtioé Village-demolished property(ld.

1 66. Plaintiff claimsthat these legal actions were desigtaefbrce himto sell. (d.).

F. The Lawsuit

On December 9, 2011, Plaintiff filed the instant civil riglakstion under 42 U.S.C.

§ 1983, asserting denial of procedural and substantive due process, denial of equal rprotectio
conspiracy, unlawful seizureand malicious prosecution in connection witte fire and
demolition of his property. SeeDocs. 1-2). Plaintiff also assertedsupplemental state law
claims of wrongful demolition, civilconspracy, malicious prosecutiorgbuse of processand

aiding andabetting. (See id).



G. Discovery

Discovery in this lawsuit began, arflaintiff learnedthat he wasn’t te only one
transportedo the hospitaby the Village squad on April 18, 201@ire Chief Klubert also was
taken to the emergency roorby anbulance that morning. Consequently Plaintiff sought
records related tdiis own care and Fire Chief Klubest care by the Village squad and
emergency service personng¢Doc. 43 at 42). Plaintiffclaims that thoseecords would reveal
the true nature of Fire Chief Klubert®nditionthe night of the fireand provehat Plaintiffwas
removed unnecessarily from teeene (Doc. 307 at 5).

1. Plaintiff’'s Document RequestsAnd Defendants’ Failure To Respond

Plaintiff served his First Request for Production of Documents on May 25, (P@t2
43-1), seekingnter alia:

REQUEST NO. 1 Any and all documents concerning the series of events and

incidents described in the Complaint, or concerning the Defendants’ defenses

herein, including but not limited to all documents in the possession of Defendant

DiFilippo, Defendant Klubert, Defendant Morelli, Defendant Davis, or any other
agent or employee of the Village.

* % %

REQUEST NO. 18 Any and all medical records of Defendant Klubert, for any
ambulance, doctor, or hospital or other medietdted provider, for services
rendered to Defatant Klubert on April 18, 2010, including all emergency room
records, testing and test results, x-rays, and billing records.

(Id., PAGEID #: 21314). In response, Defendants pided no documents related tthe
treatment or transpodf Plaintiff or Fire Chief Klubert bythe Village squad andmergency
service personnghe morning of the fire. (Doc. 43 at 2).

Plaintiff served his Third Request for Production of Documents on October 9, 2012,

which soughtjnter alia:



REQUEST NO. 1 At approximately 4:3 a.m. on April 18, 2010, a Village of
Yorkville emergency squad transported Mr. DiLuzio from the area of theesce
and took him to the East Ohio Regional Hospital. It is believed that this vehicle
carried the numerical unit designation of unit “8461.”

The Plaintiff seeks every document regarding the presenemafuse and
activities of, and personnel connected with or operating, any Village of Ylerkvi
emergency squad, including units 8461 and 8471, or any other number, on the
date of April 18, 2010including but not limited to: time cards, time sheets, or
other time records; rosters or other lists of all Yorkville Fire Department
emergency medical technicians, ambulance drivers, or other personnel ednnect
with emergency medical service vehiclal;documents showing the locations of
such vehicles on that date, the mileage, the medical procedures, tests and
activities conducted in connection with Mr. DiLuzio or his transport to the East
Regional Ohio Hospital; and any other records of any kind relating to or
providing any information regarding the location and activities of Yorkville EMS
vehicles or personnel on April 18, 2010, including logs, reports, medical records,
audio tapes, test results, or other documents.

(Doc. 431, PAGEID #: 216). On November 2, 2012defensecounselsent an enail to
Plaintiff's counselrequesting a thirtyday extension afime to respond, until December 7, 2012.
(Id., PAGEID #: 218 Plaintiff's counsel agreetb the extension. (Doc. 43 at 2)But
December 7, 2I2 came and went without Defendants producing any documéais. (

On December 13, 2012, Plaintiff's counselmailed a letter todefensecounsel,
reminding him that responses were past due and askaigounsel “please forward them.”
(Doc. 431, PACEID #: 220). Defensecounsel respondeby email on December 19, 2042
seven months after the initial requestiating “I am still waiting to receive from my clients any
documents they have in response to your Third Document Request. | hope to béabéethe

documents by the end of the monthld. (PAGEID #: 221).
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2. Valerie Klubert And William Swoyer Swear he Run Sheet€Exist

In the interim, Plaintiffs counsel deposed Valerie Klubert on November 15, 2(D@&c.

72-3). Mrs. Kluberttestfied thatrecords existed that would show who transported Mr. DiLuzio

to the hospital the night of the fire:

>0 >

OPOPOPOPO

>O0PO0P> O

You did not ride along with Angelo DiLuzio when he was taken to the hospital?
No.

Do you have records of who did that?

Yes.

Have youseen those records?

Not recently. They're locked up.

And what are those reais called or what do they say?

Run sheets.

Run sheets.

And does the Village of Yorkville have a run sheet for BilLuzio’s trip to the
hospital?

Yes.

And have you provided that to your attorneys?

No. I will.

* % %

Is it a separate piece of paper for each run or separaferféach run, these run
sheets?

It's a sheet for each run.

And where are they kept?

They're locked up.

| know that, but where?

At the Village in the fire department.

(Id., PAGEID #: 2152). Mr. Swoyersimilarly testifiedon November 15, 2012, that he was on

the runs for both Plaintiff and Fire Chief Klubert, and runs sheets weredreateach.(Doc.

77-4, PAGEID #: 4790-91, 4824-25).

3. Plaintiff Demands The Run SheetsAnd Defendants Promise D
Provide Them

In light of the depositiotestimonyconcerning the run sheelaintiff’'s counsel sent

anotheletter todefensecounsel on December 21, 20%83ting:
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During the deposition of Valerie Klubert we discovered for the first time
the existence of documents relevant to this case known as “run sheets” and
“reports”, relating to the medical treatment and transportation of bo#lainiff
and of Defendant Kevin Klubert.

This letter is sent merely as a reminder. Please forward those run sheets and
reports, and every other attached or related document, at your earliest opportunity.
Thanks.

(Doc. 431, PAGEID # 222). Defensecownsel respondethe same day, stating that he had
“followed up with Valerié and was “waiting to receive the run sheetdd., PAGEID #: 224).
On January 21, 2013, Plaintiff'swasel again sent a letter to defensansel:
As you know, we have never received a response to our Third Request for
Production of Documents, served back on October 9, in spite of an agreed 30 day
extension, a letter from you on December 19 indicating that you hoped to produce
them in December, a prose during Valerie Klubert's deposition to produce the
“run sheets”, and your December 21 letter, indicating that “I have followed up
with Valerie and am waiting to receive the run sheets.”
Could we please get these important documents soon? Thank you.
(Id., PAGEID #: 226). A week later, on January 28, Z)ldefensecounsel senta letter in
response, which states, in pertinent part:
| have had some difficultguring the last month or so in communicating with my
clients. | am going to follow up witthem in regard to your Third Request for
Production of Documents.
(Id., PAGEID #: 228).

4. Plaintiff Files A Motion To Compel, And The Court Grants The
Motion And Warns Of Sanctions

By March 15, 2013-five days prior to the close of discoverPlaintiff still had not
received theesponsive documentsSdeDoc. 43at 3. Consequently, Plaintiff filed a Motion to
Compel, seeking responses to Request Nos. 1 and 18 of the First Request for Production of
Documentsand Requedio. 1 of the Third Request for Production of Documentd. at 2-3).

Plaintiff alsosought sanctions.Id. at 3).
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Three days later, the Court issued an Opinion and Order granting Plaintiff's Motion to
Compel. (Doc. 44).In doing so, the Courtoted that there waso question that the documents
existedor that they are relevantld( at 3). The Courtfurther statedhat it could envision “no
response from Defendants that would excuse such a long delay in responding to Plaintiff's
request.” [d. at 4). Thus the Court ordere®efendantdo produce all records relating to the
presence and activities of the Village squad relevant to the dispute within teof tlagy Court’s
Order (Id.). The Court also cautiongldat, if Defendants fagdto comply with the Order, “they
may face sanctions up to and including default judgmeid.). (

5. Defendants Move For Reconsideration And The Run Sheets
Disappear

On March 26, 2013, Defendants moved for reconsideration. (Doc. Bé&jendants
claimedthat they respondetd Request No. 1 of the First Request for Production of Documents
and produced “a number of documents, including the Yorkville Volunteer Fire Departme
Report which listed members of the Yorkville Volunteer Fire Department who wesenprat
the fire, including EMS personnel.”ld( at 4). Defendants also stated that they produced Fire
Chief Klubert's medical records on March 15, 2013, which were responsive to Requést &
the First Request for Production of Documentkl.).( Finally, Defendants made a number of
arguments concerning their discovery obligatio(id. at5-9).

First, Defendants arguedhat Plaintiff was able to obtain relevant information by
deposing Mrs. Klubert and Mr. Swoyeid.(at 5-6). Next, Defendants stat¢hat “Plaintiff was
provided with a copy of the file from Yorkville’s former Village Solicitdgteven Stickles,
which included a handwritten list by Mrs. Klubert of all of the members of the Yagkvill

Volunteer Fire Departmentné¢luding those assigned to EMS runs, who were present on April
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18, 2010.” [d. at 6). Defendants add that Plaintiff deposed Mr. Stickles on December 6,
2012. (d.). Finally, Defendants argued:

A review of Plaintiff's Third Request for Production of Documents indicates that
Plaintiff already has some information about his treatment by the EMS personnel
from the Village of Yorkville Volunteer Fire Department on the day of the fire.
Specifically, in Plaintiffs document request, he references the éraethe was
transported to the hospital as well as the unit number for the vehicle in which he
was transported. Further, Plaintiff's hospital records should contain the pre
hospital treatment information provided by the Yorkville EMS personnel.

(Id.). Thus, Defendantdaimedthat because Plaintiff deposed two people kitbwledge, was
provided the names of present EMS members and other members of the Village Fire
Department, had hospital records that “should contain” some information pteshbspital
treatment, and had some specific information regarding the transport on the day i, ttre fi
Motion to Compel should have been denield. &t 7).
Last, Defendants expressdgdressed the run sheets, stating:
The undersigned counsel for Defendant Village of Yorkville, upon receiving
Plaintiff's Motion to Compel on Friday, March 15, 2013, and the Court’s Opinion
and Order on Monday, March 18, 2013, immediately contacted the President of
the Yorkville Village Council, Blair Closser and the Village’s Solicitor, Bedna
Battistel. Mr. Closser has informed the undersigned counsel that, afteoagihor
search of the village records, the run sheets which should exist for anyone
transported to a hospital by the Vilagf Yorkville Volunteer Fire Department
EMS, cannot be located for three of four persons transported on April 18, 2010,
including the run sheets for Defendant Klubert and Plaintiff. = Therefore,
Defendant Village of Yorkville is unable to produce the run sheets being sought
by Plaintiff.
(Id. at 8). This was Defendant#’'st use ofwhat became familiar refrain this litigation—that
they could not produce documetitatwere missing or destroyed
Plaintiff responded. (Doc. 55). First, Plaintiff statedthat the ongage Report

supposedly responsive to Request No. 1 of the First Request for Production of Documents

“contain[ed] no information whatsoever concerning the Yorkville ambulance or EMS petsonnel
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and no list of Yorkville personnel present” at the events in questidd. af 2). As to
Defendants’ argument that hospital records should suffice, Planttiéfdthat the Motion to
Compel had “nothing to do with” hospital records; instead, it related to “emergency squad
records in possession of the Yorkville Defendantsld.); Next, Plaintiff assertethat, simply
becauséhe “‘may be able t@btain some information from other sources through testifyjoisy
not a justification for a party refusing to produce discoverable documeids)’ I(ast, Plaintiff
stated, “[w]hat the Court does with th[®glated, unsworn, unexplained claim of selected
documents disappearing from locked storage at the Fire Department, which is lmder t
exclusive custody, control and access of the Defendants, is obviously a foratter Court to
consider and decide.”Id; at 4). However, Plaintiff expressed that “[i]t would be a shame if the
Defendants could stymie the disslwe of discoverable documents and disobey the Court’s
discovery order without penalty and further inquiry, simply by saying ‘thegppeared.” Id.
at 4-5).

Defendants filed a Reply, attaching affidavitshifs. Klubert and BlairClossey then
Village CouncilPresidentrepeating their line thatthe Village of Yorkville cannot produce
documents (EMS run sheets) which it cannot locate.” (Doc. 653t 2—

6. The Court Denies Defendants’ Motion Fr Reconsideration And
Warns Of Sanctions Fo Spoliation

The Court denied Defendants’ Motion for Reconsideration. (Doc. 13&ldressing
Request No. 1 of the First Request for Production of Documents, the Court stated:

[a] review of the report to which the parties refer confirms that it does noticonta
a lig of the members of the Yorkville Volunteer Fire Department who were
present at the fire. Report, ECF No-B5 Furthermore, it is unclear whether the
list in the Village Solicitor’s file is the same one that is purported to be included
in the Yorkville Volunteer Fire Department report. If it is supposed to be with the
report, it is not included in the report Plaintiff attached. If it is a separate
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document,the furnishingof one document does not relieve Defendants of the
obligation to produce others in response to a document request.

(Id. at 5). As to Request No. 18 of the First Request for Production of DocurtihentSourt
agreed with Plaintiff that producing Fire Chief Klubert's hospital reconise$ not obviate
Defendants’ obligation to produce the emergency squad records.Id. dt §). With respect to
the run sheets, the Court statkdt
Defendant’s assertidis] troubling. Plaintiff has requested these documents from
defendants four times since May 25, 2012 . . . These requests include both formal
discovery requests for documents that encompass the run sheets, and letters to
Defense counsel requesting the run sheets specifically. Approximately nin
months after the first request, and only after Plaintiff filed his motion to dpmpe
Defendants indicate for the first time in their motion for reconsiderationtibat t
run sheets cannot be foundhis is concerning, as Defendants do not dispute the
existence of the sheets or the deposition testimony indicating that they were
“locked up?”
(Doc. 135, §(citations and footnotes omittgd) The Courtadditionallywarned that “[s]hould
this case go to trial and should Defendants not be able to locate the run sheets pR&aitdifit
may move for an adverse inference jury instruction as to the missing evidence aticspoli

grounds.” (d. at 9).

7. Plaintiff Seeks Supplemental Discovery And Defendants Introduce
The “Back Room Club”

During the pendency of an interlocutory appeal challenging the Court’s decisiginglen
summary judgmentsge Docs. 164, 165)which the Sixth Circuit affrmedsgeDocs. 168,
169)—Plaintiff heard”persistent reports that there was a major scandal regarding stolen money
by Village officials.” (Doc.307 at 7). Then on January 28, 2016, Plaintiff filed a Motion for
Leave toConduct Supplemental DiscoveRelated to Defense Witness Valerie Klubert. (Doc.
174 at 1). In théMotion, Plaintiff explained that he had heard thasMlubert had embezzled

approximately $85,000 from the Village of Yorkville and/or the Yorkville Firemen’s Fund, but
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Village officials “had been covering it up.(ld. at 1). Plaintiff alleged that Mrs. Klubert had
resigned fromhe public positions, including position onVillage Council, and promised to
repay the money.Ild.). Kevin Klubert, too, had resigned as Fire Chiddl.)(

Plaintiff assertedhat Mrs. Klubert's‘credibility and character for truthfulse areat the
center of this casebecauseinter alia, shetestified to seeing the run sheets that later disappeared
and gave controverted testimony concerning her husband seaheuts when the fire started
(Id. at 2-3). Plaintiff also claimedhat as a Village Council mber Mrs. Klubertparticipated
in the drafting ofthe ordinanceunder whichhe was prosecutedunfairly for the alleged
maintenance of atructure that constituted a nuisance or hazard to the health and safety of others.
(Id. at 4-5; see alsdoc. 159 at 20-21).

In oppostion, Defendants asserted that the requested discovery was irrelevastdasthi
primarily because the money was taken from an organization called thie Réam Cluly’ not
the Fire Department (Doc. 178 at 37). This was a noteworthy argumebefendats used
throughout the supplementdiscoveryin this case-that Mrs. Klubertembezzlednoney froma
separate entitythe Back Room Club)and Defendantghus were powerless tgroduce
discovery (Id. at 4). To their Opposition, Defendants attacbaaent Yorkville Mayor Blair

Closser’'sdeclaration, in which he swore:

2. Members of the Yorkville Fire Department privately raise money for the
fire department in what is known as the Back Room Club.

3. The Village has no involvement in the collectisaving, or spending of
the privately raised Back Room Club money.

4, | understand that Valerie Klubert owed money to the Back Room Club.

5. In 2014, the Back Room Club addressed the issue of money owed with

Valerie Klubert, independent of the Villagé Yorkville, and entered into
an agreement for Mrs. Klubert to pay back money to the Back Room Club.

6. The Village of Yorkville had no involvement in the Back Room Club’s
decision as to how to handle the matter of money owed by Valerie
Klubert.
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7. The Village of Yorkville had no involvement in whether Valerie Klubert
should or should not be prosecuted in regard to the money owed to the
Back Room Club.
(Doc. 1781). Defendants also argued that, as a-party to this case, Mrs. Kluberttsedibility
“is not a fact of consequence in determining the merits of Plaintiff’s clai(®c. 178at 6).
In his Reply, Plaintiff questioned how Mayor Closser would have personal knowledge of
the facts in his declaration if, as he contended, the Back Room Club was a privatsepatate
and distinct from the Village. (Doc. 179 at 4). Indeed, Plaintiff suggested thair NIéosser
perjured himself in his sworn statement concerning the relationship betweenlgige ¥nd the
Back Room Qlb. (d.). Plaintiff based this argument on his knowledge of “the relationship
between the Yorkville Fire Department and its shadowy parallel slush fundnkaswthe
Fireman’s Fund, or Back Room Club.ld(at 5).
Plaintiff's knowledge of the Back Room Club came, in part, from another case in this
Court, namelhAracich et al. v. The Village of Yorkville, et,alase No. 2:0.¢v-686. (d.). In
that case, Police Chief Morelli, a defendant in this cdsscribed the Back Room Club and the
Fire Department as interchangeabléd. Gt 6). According to Plaintifs allegationsthe Back
Room Club payed a part in this cases well—it was where Fire Chief Klubedrankthe night
before the fireandwhere the allegedly involuntary meeting took place just after thetlfieeone
during whichMr. DiLuzio was told “the Mayor wants that building down.ld.(at §. Plaintiff
also explainedo the Court in his Replthat the Back Room Club was locatedthe Yorkville
municipal building, within the Fire Department spaciel. &t 8).
8. The Court Grants Supplemental Discovery
In an Opinion and Order issued on March 16, 2016, this Court granted Plaintiff's Motion

for Leave to Conduct Supplemental Discoveryd re-opened discovery for twentyne days,
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during whichtime Plaintiff was permitted “to explore the alleged improprieties by Mrs. Klubert
and the connection to Defendants, if anyfDoc. 191at 4. Defendants filed objection®oc.
194),which were @erruled(Doc. 227). In overruling the objections, the Court noted that Mrs.
Klubert's credibility is “highly relevant to her knowledge of the emergesagiad reports and the
run sheets implicated in this caseld. @t 2).
9. DefendantsFail To Comply

The day following the Court’s Order, Plaintiff's cosel sent a letter to defenseunsel,
requesting to depose Mrs. Klubert and Mayor Closser. (Doc. 241-1 at 1). Plasatisioaight:

all documents from Mrs. Klubert, Mr. Closser, the Village and tteer

Defendants, which relate®m the Back Room Club, its exact relationship to the

Village/Fire Department, the embezzlement (or whatever you wish to call it)

activities, the discovery of those activities, and all actions taken in respptise

Village, the Back Room Club, or others.
(Id.). On March 18, 2010, Plaintiff sent Defendants a Supplemental Request for Proadcti
Documents. (Doc. 242).

On March 21, 2016, Plaintiff noticed the depositions of Mrs. Klubert and Mayor Closser
both to take place on April 1, 2016. (Doc. 24)1 On March 22, 2016, Plaintiff's counsel sent a
letter to defensecounsel statinghat the length othe depositionslependedn when he could
“receive the requested documents and how complete those disclosures are.” (Ex)c. Pdl
that end Plaintiffs counselaskedwhether there was any chance that he could receive the
discovery on March 29 or 30, 2014d.J.

Defendantgesponded to Plaintiff's Supplemental Request for Production of Documents

at 12:58 p.m. on March 31, 2016, the day betbhesdepositions were to take place. (Doc.-241

6). Thar responsewere as follows:
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REQUEST NO. 1 In his Affidavit, Yorkville Mayor Closser swe that
“members of the Yorkville Volunteer Fire Department privately raise mdéorey

the fire department in what is known as the Back Room Club.” The Plaintiff
requests each and every document in the possession or control of any defendant,
or any other agent of the Village, including Valerie Klubert, which confirms or
otherwise relates in any way to the Back Room Club or the Fireman’s Fund, or to
whatever name or entity they use officially, and their funds, their sowte
funding, members of the Yorki@ safety forces raising money for them, their
expenditures for the fire department, and all related documents.

RESPONSE: Objection. This request exceeds the limited discovery
permitted by the Court’s Opinion and Order (Doc. 191).

REQUEST NO. 2 In his affidavit, Yorkville Mayor Closser swore that “Valerie
Klubert owed money to the Back Room Club”, and “in 2014, the Back Room
Club addressed the issue of money owed with Valerie Klubert, independent of the
Village of Yorkville, and entered into an agreement for Mrs. Klubert to pay back
money to the “Back Room Club.” The Plaintiff requests every document in the
possession or control of any defendant, or any other agent of the Village,
including Valerie Klubert, which confirms or otherwise relates to these
statements, including but not limited to:

(@) All documents which reveal or list the identities of the persons who
participated in addressing or dealing with the money owed by Mrs. Klubert to
the Back Room Clun (in that or any other name).

(b) All print or eledronic communications containing any discussion of, or
reference to, these matters.

(c) All documents which constitute the agreement, or any part of the agreement
referred to by Mayor Closser; and all documents containing or concerning the
negotiating of thatagreement, the exact terms, and the parties to the
agreement.

RESPONSE: See the attached Agreement for Payment. Objection to any
privileged attorney client communications.

REQUEST NO. 3 All documents listing, describing or accounting for, the
finances of the annual Firemen Street Fair, or Firemen’s Festival, for the years
2009 through the present, including any documents indicating the profits or net
proceeds, the recipient organization or organizations, and the identities of the
treasurer(s) or othgerson receiving or handling those proceeds.

RESPONSE: Objection. This request exceeds the limited discovery
permitted by the Court’s Opinion and Order (Doc. 191).
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REQUEST NO. 4 All documents indicating the officers of the Back Room Club
from 2009 through the present.

RESPONSE: Objection. This request exceeds the limited discovery
permitted by the Court’s Opinion and Order (Doc. 191).

REQUEST NO. 5 All documents which discuss the potentially criminal nature
of Mrs. Klubert’s conduct, whether she would or would not be prosecuted, now or
in the future, or any agreement concerning criminal prosecutions.

RESPONSE: Objection to any privileged attorneyclient communications.
Without waiving the objection, none other than privileged communications.

(Id., PAGEID #: 876365). The only document provided, the Agreement for Payment between

Mrs. Klubert and the Back Room Club, was unsigned and undated. (Do€, PANGEID #:

8767-69). And no privilege log accompanied Defendants’ respalespite their assertions of

privilege

Dissatisfied with these responses, Plaintiff's counsel attempted to amanigdormal

conference with the Court prior to the scheduled depositions. (Doc. 244)at &lthough the

Court was avitable, defenseounsel did not respond to Plaintiff's requedd. @t 4).

10. Plaintiff Proceeds With The Depositions Without Responsive
Documents

The depositions proceeded without any resolution of Defendants’ insufficient response

to Plaintiff’'s supplemental discovery requests.

a. Valerie Klubert’'s Second Deposition

During her seconddeposition,Mrs. Klubert denied any wrongdoing relating to the

embezzlement and claimesheno longer servesn Village Councilbecause of “loss [of]

heart” (Doc. 2781, PAGEID #: 9389see also id PAGEID #:9407 (swearing under oath that

she “[n]ever stole a penny” afms no idea who took the moneyShetestified thatshe agreed
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to pay the money baakot because she statebut because as “the treasurer, the buck stopped
with [her].” (Id., PAGEID #: 908 see also id.PAGEID #: 9437. Indeed, Mrs. Klubert
surmsed that the money wasn’'t stolen at -alperhaps it went missing because of
“mismanagement of the boaks(ld., PAGEID #: 9409). Thus, if Mrs. Klubert is believed, she
agreed to pay back some $46,006relybecause shavanted to move on.” 1d.).

Mrs. Kluberts memory on the specifics relating to the embezzlement was spbltg.
didn’t remember who first brought the issue of the missing money to her attentioshebut
recalledrepaying the first $20,00@ithin thirty days of signing an agreement concerning the
missing money (Id., PAGEID #: 9411, 9438). She alsememberedpaying the Village’s
attorneys fees relating tahe missing moneyut did not recall how much. Id., PAGEID #:
9440). Mrs. Kluberttestified that sheid not have her own attorney in thegotiatiors related to
the embezzlemer{td., PAGEID #: 9441), but the agreement she signed was brought to her by
Village SolicitorBattistel {d., PAGEID #: 9401). She swore trsdte did not receive a copy of
the agreement(ld.).

Mrs. Klubert also provided insight about the purported distinctibatween the Fire
Departnent and the Back Room Club. Although sisseatedthat they were separate entities,
she repeatedlgonfused the twoFor example

Q. Now, we've been talking about in this case for a long time an organization or a

thing called the Firemen’s Fund and another name, the Back Room Club or
Clubhouse. I've heard various descriptions or names.
What is the formal name of that entity or organization?

A. Back room.

Q. Just those two words?

MR. McNAMARA: Just answef
Just fire department.

MR. STOFFERS: You are to answer as to your knowledge.

We just called it the Back Room.

A
A.
BY MR. McNAMARA:
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Q.
A.
B

Q.
A.
Q
A

Q

A.

And you said the fire department, what did you mean by that?
MR. STOFFERS: Obijection.
It's a club. Club Room. Back Room.

Y MR. McNAMARA:

It's in the fire department, right?

It's separate.

But it's located physically in the fire department?

Yes.

And what makes it separate?

It's private. | don’t know. It's always been—as far as | know, it's asnagen
that way.

* % %

Okay. What does the Firemen’s Fund or the Back Room Club do?
MR. STOFFERS: Objection in reference to the Firemen’s Fund or Back
Room.
Go ahead.

MR. McNAMARA: Well, let’s clear that up, beforeengo on.
BY MR. McNAMARA:

Q.

>0 >0

>O0PO0POP

Sometimes people refer to the Back Room Club as the Firemen’s Fund, don’t

they?

I never have. | don’t know.

If Chief Morelli said—

That's.

—that that was-have you ever heard the phrase Firemen’s Fund before today?

Yes. Yes.

Did it—

Everyone referred to it different.
MR. STOFFERS: There is not a question. You answered the question.
Wait until the next question.

You were going to say everybody referredt tas the Fireman’s Fund, right?

No, | wasn't.

What were you going to say?

Everybody referred to it differently.

(Doc. 2781, PAGEID #: 991-92 9395-97). When asked abotite group’sfundraising,Mrs.

Klubert again blurred distinction betwetre Fire Departmenandthe BackRoom Club:

o >0 >0

Once every year, the City holds a figay festival in the summertime, don’t they?
No, the City does not. The fire department did. The Back Room.

Well, the fire department is a department of the City, isn't it?

No, not the Back Room.

Right, but first you said the fire department?
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A. Back Room fire department.
(Id., PAGEID #:941142).

Further, Mrs. Klubert gave some specifics concerning how the BacknmR&jub
functions. ®e testifiedthat Fire DepartmentMembes are automatically Back Room Club
Members(id., PAGEID #: 9393glthough they wereequired to pay $2 in dues for some years
(id., PAGEID #: 9406)the Back Room Club does naaypthe Fire Department rent for the use
of its space in the municipal buildingl( PAGEID #: 9399); anthe Back Room Club doest
file tax returns. Ifl., PAGEID #: @428). She also testifiethat theBack Room Club holds
regular meetingsid., PAGEID #: 9394 and keeps minutes aecords of its activitiegid.,
PAGEID #: 9394. Shetestifiedthat the books and records for the Back Room @telzept in a
filing cabinet in the Fire Departmentd(, PAGEID #: 9429), anthatthe recordsvould include
contracts andeceipts, among other thingd.( PAGEID # 9430).

b. Mayor Closser’s First Deposition

Plaintiff alsodeposed Mayor Closser. During his depositiomybt Closser testifietie
first learnedthat Mrs. Klubert owed moneywhen he attended a meeting hetVillage Council
room in the municipal lilding. (Doc. 2783, PAGEID #: 9479-80). Shortly afterMayor
Closser’s deposition begattefensecounsel produced Mayor Closser’s notes from the¢ting
Mayor Closser’s initial testimony about those notes was as follows:

Q. | might as well ask you about Exhibit 134 while we're talkibgcause
those are names | see on here. Let me hand you this one page exhibit.
Have you ever seen that piece of paper and that writing before?

That's mine.
You prepared that?
From my notes, yes.

Okay.
When did you type that up?

O >0 P>
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When | knew Ilwas coming for a deposition and | had my notes and |
wanted to have it so it was readable, to be honest.

So, this is not an original document from back in 2014, this is something
you typed this week or two?

It was just my own notes.

Okay.

Where @&e your personal notes that you drew this from?

That I couldn’t tell you. | may have it at the house, | may And fom

my college days, the way | write left handed, | can tell you, | have a hard
time reading my own writing, so | usually go home and redo things.

Q. So, you would have-some time in the last two or three weeks, you would
have gone to those and created this cleaner copy of some of what was in

> o» © »

there?

A. For my knowledge, yes.

Q. Okay.
And did you give the notes, the actual notes thattgold in the meeting,
to anyone, or are they still at your house?

A. They may be at the house. | may have thrown them away after | typed it.
| couldn’t tell you. | have to go look.

Q. And this would havebeen ameeting that was held in April of 2014,
correct?

A. Yes.

Q. So, in March of 2016, you still have your handwritten notes from that
meeting, right?

A. (Witness moves head in an affirmative response).

Q. Yes?

A. Yes.

Q. But you may have thrown them awiaythe last two weeks?

A. Probably before that, or whenever | was asked to come so that | would

have something that | could read, and that’s why | did it.
(Id., PAGEID #: 980-82). In sum Mayor Clossetestified that he may have destroyéis
original meeting notes, whictvould have been responsive to Plaintiff's supplemental discovery
requestsand created an alternative documigarsed on the original’s purported illegibility.
Like Mrs. Klubert, Mayor Closseronfused the name of the Back Room Club and had

some uncertainty about its orgaational structure. & example

Q. The Board of Control is made up of firefighters?
A. From the Club Room, yes.
Q. Okay.

Are they elected?
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In the Back Room?

Yeah.

Yes.

I'm sorry, let me—l assume they're elected. They may be appointed.
Okay. I'm not definite on that one.

>0 >

(Id., PAGEID #: 9498).Mayor Closserhoweverwas clear on a differeqoint—when Village
Solicitor Battistel investigated Mrs. Klubert'wrongdoings, he did so on behalf of the Back
Room Club, rather than the Village, despite being the Village Solicftdr, PAGEID #: 9502).
Mayor Clossetestified:

Q. Okay.

When the City attorney Bernie investigated, did he report back tmthmeil?

MR. STOFFERS: Objection.

Bernie was representing the Club Room. He was hired by the Club Room. He
was paid by the Club Room for that.

BY MR. McNAMARA:

How do you know that?

They told me they were going to hire him—

Okay.

—as their represeative.

>

>0 >0

(Id., PAGEID #: 9504502. Finally, Mayor Closser testified that he dmbt search for any
documents responsive to Plaintiff’'s supplemental discovery requéstsPAGEID #: 9503).
11. Plaintiff's Second Motion To Compel Discovery And For Sanctions

Plaintiff filed a second Motion to Compel Discovery dod Sanctions on April 3, 2016
asserting that Defendants had thwahedattempd to obtain the supplemental “discovery. at
every turn.” (Doc. 241at 1). Plaintiff narrowed thessues for th€ourt’s review, directing the
Motion “at two specific faihgs” in the discovery responses:

First, the defendants have failed and refused to provide documents as requested,

and apparently have destroyed one or more important documenteim dagys,

after learning of this supplemental document request. Second, Mrs. Klubert

refused to answer some questions in her deposition, without legal explanation or
basis, simply because she did not wish to provide the information requested.

26



(Id.). The first basis was derived from Mayor Closser’s testimony that he maylbatreyed

his meeting notemaintained in his records fgearsand createc new version for use in his

depodgion.

The second basis was tied directly to the actiondetdénsecounsel during Mrs.

Klubert's deposition.

Duringthe deposition, defenssounsel statethat he did not represent Mrs. Klub@doc.

278-1, PAGEID #: 9415), butepeatedly interjectedn her behalf. Plaintiff offered the

following examples, among others, to the Court:

Q.

A.

When did they find out?
MR. STOFFERS: Objection.
If you know.

| don’t know.

BY MR. McNAMARA:

Q.
A.

A.

* % %

Q.

o POPO

Do they know now, the o#n Village council members who served with you?
| don’t know who knows. | would imagine. I’'m not sure.

MR. STOFFERS: Don’t guess.

| don’t know.

Okay.
Did somebody tell you that it was possible for you to be prosecuted—
MR. STOFFERS: Obijection.
BY MR. McNAMARA:
—out of this series of events?
| don’t remember.
Really?
Yeah, really.
MR. STOFFERS: Objection.
It never came up?
MR. STOFFERS: Objection. You asked the question. She answered it.
Move on,Jim.
It never came up? Nobody discussed that with you?
MR. STOFFERS: Objection. Go ahead. Do yawve anything more t@ag
than what you've already testified to?
No.
MR.STOFFERS: Next question.
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(Id., PAGEID #: 9391, 9409-10)Indeed, counsetlent so far as to say thgtist because [he
was] not representing [Mrs. Klubert], doesn’t mean [he] can’t instruct her raoistoer . . .”
(Id., PAGEID #: 9415). And defense coundid just that:

MR. McNAMARA: Now, the lastquestion.

* % %

(Whereupon, the reporter read the record as requested)

* % %

MR. STOFFERS: Objection. That's outside the scope of thet's orcered
document 191.

And what is your answer?

I’'m not answering.

You just refuse?

He told me to.

>0 >0

(Id., PAGEID #: 9416).

In opposingthe SecondMotion to Compel and for Sanctions, Defendants contended that
they complied fully with the supplemental discovery requests, despite produshdwo
documentsthe unsigned and undated agreentregarding Mrs. Klubert’'s repayment of funds
and MayorClosser’s newlycreated notes.SgeDoc. 258at 3-4). As to those notes, Defendants
stated:

Mr. Closser testified that he prepared the typed version of his notes simply

because he was concerned about the legibility of his handwriting and whether he

and others would even be able to read and understand his notes three years after

they were written.Mr. Closser did not consult with anyone regarding his decision

to type the notesMr. Closser has misplaced the original handwritten notes since

preparing theyped notes.Mr. Closser has looked for his original notes after they

were requested at his depositiofi.Mr. Closser locates the original handwritten

notes, he will produce themMr. Closser has acted in good faith and Defendants

should nobe sanctioed.

(Id. at 4). And, again, Defendants claimed that they could not “provide documents regarding the

Back Roaon Club that they do not possédsecause “the Back Room Club is a separate and

distinct entity, and not under the control of the Villagdd. &t 5-6).
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In reply, Plaintiff argued that he sought supplemental discokeated only to Mrs.
Kluberts conduct, not related to any distinction between the Village Fire Departmdnthe
Back Room Club. (Doc. 271 at 1laintiff assertedt was Defendantgelevancy objectiothat
“turned the debate from one primarily focused on Mrs. Klubert's felemgl misconduct to one
primarily focused on the relationship between the Fire Department aktdeheen’s Fund,” also
known as the Back Room Club.ld(at 4). And when Plaintiffs counsel then attempted to
explore that relationship, Defendants again “refused to provide discovery on the basiesha
issues were not germane.ld.(at 4-5).

Plaintiff also disputed Defendants’ claim thdocuments relevant to the embezzlement
were not in their possession, custody, and control, stating that Village Chlember Village
Firefighter, and President of the Back Room Cliatt Goolie had access to the relevant
documents. I¢. at 56). Finally, Plaintiff claimed that Mayor Closser acted in conscious
disregard of the Court’'s Order when he failed to produce his original meetieg, cretated a
new version of them, and the old notes disappeaitddat(6-7). In closing Plaintiff noted:

This is the second time in this case that the Court has compelled specific
discovery, of documents which concededly existed, and which were in the
possession of Village officials, which we were later told disappeared. The
defendants each time have workeahgfsi similarly.

Once again in this case we are somehow put in a position where evidence
is gone, and the Plaintiff and Court are forced to accept on faith the justifications
given by the very same people whose credibility is at issue. This is unfair to M
DiLuzio.

(Id. at8).

12.  Assertions Of Privilege And The Discovery ®Mayor Closser’s
Handwritten, Notably Different, Meeting Notes

On April 14, 2016, Defendants filed a Motion for Leave to File a Supplemental

Memorandum in Opposition t®laintiff's Motion to Compel Discovery and for Sanctions
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Instanter (Doc. 275). The Motion for Leave consisted of a mere three sentences, which
indicated that leave was sought “to update the Court on the discovery dispute at ikbuat” (
1). The enirety of the Supplemental Memorandum stated:

Attached hereto are the Second Amended Responses of Defendants Village of
Yorkville, DeFilippo and Klubert to Plaintiffs Supplemental Request for
Production of Documents. The Court will see that Defendames haw attached

the 4/13/2014 handwritten notes of Blair Closser which have been at issue in this
case. Mr. Closser located the notes on April 13, 2016. Additionally, Defendants
have further explained their objections based upon privilege.

(Doc. 2751, PAGEID #: 9328). Immediately following theSupplemental Mmorandum were
the updated responses to Plaintiff's Supplemental Request for Production of Dtsgume
attaching four exhibits: (1) Defendants’ Second Amended Responses to the Request f
Documents Doc. 2752, PAGEID #: 9330-35); (2) an unsigned copy of an Agreement for
Payment ifdl., PAGEID #: 9336-38); (3) a document provided by Mayor Closs#r his
deposition, which was purported to be “a summary” of his contemporaneous handwritten notes
from the 2014 meetingd., PAGEID #: 9339); and (4 copy of Mayor Clossersandwritten
notes, which Mayor Closser claimeduld notbe located, but weraow found {d., PAGEID #:
9340).

The amended responses were as follows:

REQUEST NO. 1 In his Affidavit, Yorkville Mayor Closser swore that

“members of the Yorkville Volunteer Fire Department privately raise méorey

the fire department in what is known as the Back Room Club.” The Plaintiff

requests each and every document in the possession or control of any defendant,

or any other agent of the Village, including Valerie Klubert, which confirms or

otherwise relates in any way to the Back Room Club oFiteman’s Fund, or to

whatever name or entity they use officially, and their funds, their sowte

funding, members of the Yorkville safety forces raising money for thenr, the
expenditures for the fire department, and all related documents.

RESPONSE: Objection. This request exceeds the limited discovery
permitted by the Court's Opinion and Order (Doc. 191). Without waiving
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the objection, Defendants Village of Yorkville, Mayor DeFilippo (deceasgd
and Kevin Klubert do not have any of the requested dmuments.

REQUEST NO. 2 In his affidavit, Yorkville Mayor Closser swore that “Valerie
Klubert owed money to the Back Room Club”, and “in 2014, the Back Room
Club addressed the issue of money owed with Valerie Klubert, independent of the
Village of Yorkville, and entered into an agreement for Mrs. Klubert to pay back
money to the “Back Room Club.” The Plaintiff requests every document in the
possession or control of any defendant, or any other agent of the Village,
including Valerie Klubert, which confirsm or otherwise relates to these
statements, including but not limited to:

(d) All documents which reveal or list the identities of the persons who
participated in addressing or dealing with the money owed sy Klubert to
the Back Room Club (in that or anther name).

(e) All print or electronic communications containing any discussion of, or
reference to, these matters.

(H All documents which constitute the agreement, or any part of the agreement
referred to by Mayor Closser; and all documents containimgmcerning the
negotiating of that agreement, the exact terms, and the parties to the
agreement.

RESPONSE: See theattached Agreement for Payment, 4/13/2014
handwritten and typed personal notes of Blair Closser.

Objection to any privileged documents. Te only privileged documents
would be notes taken during an executive session of the Village Council,
which was attended by the Village’s Solicitor. The Village has made inqui

of the council members to see if any of the members have notes. If any such
notes exist, a privilege log will be submitted referencing the notes.

REQUEST NO. 3 All documents listing, describing or accounting for, the
finances of the annual Firemen Street Fair, or Firemen’s Festival, for the year
2009 through the present, including any documents indicating the profits or net
proceeds, the recipient organization or organizations, and the identities of the
treasurer(s) or other person receiving or handling those proceeds.

RESPONSE: Objection. This request exceeds the limited dwvery
permitted by the Court's Opinion and Order (Doc. 191). Without waiving

the objection, Defendants Village of Yorkville, Mayor DeFilippo (deceased
and Kevin Klubert do not have any of the requested documents.
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Per Mr. Closser’'s notes, an audit wasa be prepared by Bernie Battistel
when he was acting as counsel for the Back Room Clublfhese Defendants
do not have the audit and this document may be subject to an attornejient
privilege concerning Mr. Battistel and the Back Room Club.

REQUEST NO4: All documents indicating the officers of the Back Room Club
from 2009 through the present.

RESPONSE: Objection. This request exceeds the limited discovery
permitted by the Court’'s Opinion and Order (Doc. 191). Without waiving
the objection, Defendats Village of Yorkville, Mayor DeFilippo (deceased)
and Kevin Klubert do not have any of the requested documents.

REQUEST NO. 5 All documents which discuss the potentially criminal nature
of Mrs. Klubert'sconduct, whether she would or would not be prosecuted, now or
in the future, or any agreement concerning criminal prosecutions.

RESPONSE: Objection to any privileged attorneyclient communications.
Without waiving the objection, Defendants do not haveany responsive
documents other than privileged notes. See the following.

The only privileged documents would be notes taken during an executive
session of the Village Council, which was attended by the Village’s Solanit
The Village has made inquiry & the council members to see if any of the
members have notes. If any such notes exist, a privilege log will be subntte
referencing the notes.

(Id., PAGEID #: 933034).
In addition,the following are images dthe attachedypewrittennotesoffered byMayor

Closser at his depositioand below thosehis handwritten notesld., PAGEID #: 933940):
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e e

4/13/2014

RE:  Club Room Funds / Valerie Klubert

B. Closser D. Copeland
B. Battistel D. Brown
P. Grady J. Dombe

Board of Control's Recommendations:
- Suspend Valerie Klubert as Club Room Treasurer
- Close Club Room Checking Account (Monday)
- Freeze Account Access
- Freeze Safe Deposit Box

Bernie fo investigate / review all financial information from Club Room
finances.
Club Room hired Bernie to represent them.

Per Bernie Battistel, Solicitor - Village is not invalved since no money from
Club Room goes through Village or Fire Levy.

Club Room funds come from fundraisers and/or donations.
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The twoversions are differenh material respectsNowhere in the accompanying memorandum
did Defendantsattempt to explain, or even acknowledge, thesdounddifferences. $eeDoc.
275).

Not surprisingly, Plaintiff did not oppose Defendarition for Leave, stating that the
“‘documents submitted . . . are an important addition to the evidence in the recood.”28B at
1). Plaintiff responded paratey to the merits of Defendantsupplemental filings.(Doc. 289).
There, Plaintiff argued that “[o]ne thing is established beyond any further dispute[a]fter
Mayor Closser received word that this Court had ordered the Village Detentiaprovide
supplemental discovery, he intentionally created and submitted evidence which hevasew
false.” (Id. at 2).

a. Mayor Clossers Testimony Concerning The Notes

As an initial méter, it is now undisputethat the handwritten notes are legible. Thus,
Mayor Clossemwas untruthfulwhen he testified he typed thetm make thenfreadable, to be
honest.” (Doc. 278-3, PAGEID #: 9480). Indeed, without prompting, Mayor Closser elaborate
“[Fl[rom my college days, th@ay | write left handed, | can tell you, | have a hard time reading
my own writing, so | usually go home and redo thihgbhus, he falsely testifiethathe created
typewritten note®ecause olis poor handwriting. I4., PAGEID #: 9481).

b. A Substantive Comparison

A comparison of thehandwrittenand the typewritten notes demonstratethat the
typewritten notes were craftetb supportMayor Closser’sprior declaration(Doc. 1781,
PAGEID #: 8017 andDefendants’ theorthat Mrs. Kluberthadembezzled the mondyom the
Back Room Club and ndtom Defendants For exampleMayor Closser’'s handwrittenotes

begin with the heading FIRE DEPT,” which reflects that themeeting concerned thEire
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Departmentnot the Back Room Club. Mayor Closséranged that ithe typewritten version,
replacing“EIRE DEPT" with “RE: Club Room Funds Yalerie Klubert.” Mayor Closselso
changed theé'Board of Control’'s Reommendations.” The handwrittennotes show that the
Board of Control recommended that Mrs. Klubert be suspended as “Dept. Treaswer,” t
“checking account” was to be closed on Monday, and account and safe deposit access would be
frozen. Included in that list was a recommendation that was crossed out; hdtheourtcan
decipher the word$from Dept. ground within that text. h stark contrast, the typewritt@iotes
include the Board of Contrelrecommendatiothat Mrs. Klubert be suspended ‘@kib Room
Treasurer” and theClub RoomChecking Account'was to be close@emphasis added)The
crosseebut recommendatiois excluded And, as Plaintiff argues, “it is unclear whether the line
of writing that is covered over in the original notes was scratched out back in 2014, or just
recently before the document was disclosed.” (Doc. 289 at 6).

Finally, in what Plaintiff hageferred to adlayor Closses “most grandiose alteration of
the truth,” he insertedthree lines into the typewritten notes tthe@ppear nowhere in the
handwritten notes.ld.). Thoselinesstate:

Club Room hired Bernito represent them.

Pe& Bernie Battistel, SoliciterVillage is not involved since no money from Club Room
goes through Village or Fire Levy.

Club Room funds come from fundraisers and/or donations.
(Id.). Plaintiff claims that ach of these lines was efed to support Defendants’ thedmat they

need not comply with this CourtBiscovery Order
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13.  Plaintiff Requests Default JudgmentAnd Continues To Seek
Discovery Concerning Mrs. Klubert’'s Embezzlement

“In light of the extreme nature of the defendarfiégéfure to comply with a CourOrder,”
Plaintiff requestegudgmentin his favor against Defendants. (Doc. 289 at 8). Relying on Rule
37(b)(2)(A) of the Federal Rules of Civil Procedure, Plaintiff argued that Defesida
“calculated subterfuge in response to a discovery order is precisely the typebafdiencethat
warranted including default assanction in the Civil Rules.(Id.). Plaintiff also added that
“[a]fter Requests for Documents, two supplemental responses, and the depositions. of Mr
Klubert and Mayor Closser, the Plaintiff still has almost none of the facts veeekimg.” [d.
at 9).

14.  The Court Holds A Hearing

On April 26, 2016, this Court held a hearing on Plaintiff’'s Motion to Compel Discovery
and for Sanctions (Doc. 241) and Defants’ Motion to file a Supplemental Memorandum in
Opposition to the Motion to Compel Discovery and for Sanctions (Doc. 275; Dog. 78g
Court heard argumerin the Motions from both sidemnd asked questions of counsel on the
record. (Doc. 315). Aenthe Courtmet with counsel in chambers. At that time, the Court
implored the parties to cooperate in the production o$tipplementadliscovery and set a status
conference for one week later, on May 3, 2016.

15. DefenseCounsel Promises Cooperation

Also on April 26, 2016, defenseounsel sent a letter to Plaintiff's counggbmising
cooperation with discovery. SéeDoc. 3071, PAGEID #: 100009) Specifically, defense
counsel indicated that he had contacted “Bernie Battistel, the attorney whecdémeNalerie

Klubert matter for the Back Room Club,” and requested:
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e The signed Agreement with Mrs. Klubert and the Back Room Club;

e Documentation from the Back Room Club’s bank account that shows the
payments made by Mrs. Klubgxer the Agreement;

e Any meetingminutes for the Back Room Club where the missing funds
were discussed,;

e The audit that resulted in the amount of money being determined to be
owed by Mrs. Klubert to the Back Room Club;

e Any notes from the Back Room Club regarding Mrs. Klukaart the
missing funds.

(Id.). Defensecounsel also stated that he had requested “the Village” to provide him “any
minutes from Village Council meetings, either regular sessions or exesatg®ns, where the
situation between Mrs. Klubert and the Back Room Club were discusgdd.”

As Plaintiff has argued, “[w]hile this was clearly a proper step, the Supeplal Request
for Documents had been served almost 6 weeks earlier. The effort to gather thesent®on
April 26 begged the question of why this had not been done in a timely manner.” (Doc. 307 at
17).

16. The Court Holds Another Status Conference

The Court held motherstatus conference on the outstanding discovery on May 3, 2016.
During that conference, Plaintiff’'s counsehs optimistic that defensmmunsel would provide the
supplemental discovery. Hence, the Court agreed to defer ruling on sanctions emntihatft
discovery was completed. The same day, the Court issued an Order continuing discdvery unt
July 1, 2016,again for the limited purpose of allowing Plaintiff to explore the alleged
improprieties by Mrs. Klubert and the connection to Defendants, if any. #9dg§. The Court

also scheduled a status conference for July 8, 20d§. (
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17.  Another Unfruitful Effort T o Obtain Documents

Based on Defendants’ insistenttat it had no access to the documents, Plairtifho
simply wanted his discoverysubpoenaed documents froNillage Council Memberand
Village FirefighterMatt Goolie, who was reportedly the current Back Room ClussiHent.
(Doc. 307 at 18). Neither Mr. Goolor any other representative of the Back Room Club
deliveredthe response to theubpoena. InsteadurrentVillage Solicitor Edward Littlejohn
handdelivered the responsdld.). And, asPlaintiff explained the cover letters and all follew
up letters, wereopied toDefendants’counsel onlynot“to any club oito any attorney for any
club.” (1d.).

The totality of the documents provided Bylicitor Littlejohn were: “(1) a document
ertitled ‘Yorkville Back Room Club, Inc., By aws, Adopted 2015 (2) an incomplete set of
‘club meeting minutes’ for some but not all months from 2pfesent, (3) bank statements from
only the years 2015 and 2016 forchecking at The Citizens Bank, and (4) monthly statements
from only the years 2015 and 2016 &or investment account at LLPFinancial.” (d. at18-19
(footnote omitted) Thereafter,counselexchanged severdétters in the context of which
Plainiff's counsel repeatedly explaingdat the production was insufficientld(at 19 (noting
letters dated May 20, May 24, May 25, May 31, and June 6,)ROEor instancePlaintiff's
counsel explained that he had not been provided even a single investigation document, including
any correspondence, audit, or signed agreement relating to the missing niboey.30%3,
PAGEID #: 10015).

Defendants’ answers prompted more questions. For example, in a May 25, 2016 letter

Solicitor Littlejohn stated that MrGoolie did nofpossesshe requested banking statements and,
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“due to the fact that the account is now closed it may be more beneficial to subpoena U.S. Bank
for their records.” Ifl., PAGEID #: 10018). In response, Plaintiff's counseste

We don’t see the connection between the closing of the old bank accounts,
and all of the monthly statements, deposit records, and other records from those
accounts before they were closed. In short we are talking about the financial
records from 2002014 which were among the souragocuments audited,
investigated, and which revealed Mrs. Klubert's embezzlement. We are talking
about records showing dates and amounts of any repayments by Mrs. Klubert.

Mr. Goolie is apparently telling us that all of thesecuments have
disappeared from the files of the Back Room, but he has not really said so. Is it
the case that not a single file or piece of paper remains in the Back Room records
regarding the entire Valerie Klubert affair? And not a single bank statemen
other financial document exists in the Back Room possession for any account
prior to February of 2015? Do you have any explanation as to what happened to
the documents?

(Id., PAGEID #: 1002 Although Solicitor Littlejohnhad facilitated therespamse to the
subpoena on behalf die Backroom Club, heow stated that, as the currévitlage Solicitor, he

“[could not] address the manner in which the Back Room does or does not keep their records;
nor can | address who did or currently does have atodabe recordshatyou are requesting.

Mr. Goolie has provided all of the information that he has accésglth, PAGEID #: 10022).

18.  Additional Depositions
Like in April, in mid-June 2016, Plaintiff was forced to proceed with depositwitis

few responsive documents.

a. Mayor Closser’'s SecondDeposition And Subsequent “Errata
Sheet” Changing His Testimony

At Mayor Closser’s secondeposition his memoryregardingthe embezzlementike
Mrs. Klubert's, was spotty. For instance, Mayor Closseuld not recall who asked him to

attend theApril 13, 2014 meeting, didn’t know when or how the thefisre discovered, and
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didn’t know the periodof time duringwhich the thefts occurred. (Doc. 29, PAGEID #:
9582-83). He did, however, have a vdgacmemoryas to one thing:

A. The only questionl did ask was with Mr. Battistel, whether the village
was involved in it as far as the money and all. . . .

You asked Mr. Battistel that?

(Witness nodded affirmatively.)

You have to answer out loud.

Yes.

And what was Mr. Battistel's answer during this April meeting?

Since the money didn’t go through the village funds, the village was not
involved in that.

>0 PO PO

(Id., PAGEID #: 9583). Thus, Mayor Clossead perfect recall concerning the fact that the
Village had no involvement with Mrs. Klubert's embezzlemeeq(id).

Mayor Closser also testified about his meeting natksming he found the handwritten
notes in “[his] file at the city buildin§,specifically inthe Mayor’s office. (Id.). He made clear
that the handwritten notes produced were a camy that he didn’'t have the originalld.(
PAGEID #: 958384). Mayor Closser explained that he hadahginal notesat his house when
he constructed the typewritten notes, and when he was done creating the &pewitits he
“discardedthem].” (Id., PAGEID #: 9584see alsod., PAGEID #: 9586 (noting that he typed
the notes in his family room and then discarded the origindlhis was contrary to his prior to
testimony, in which he saige “may have thrown them away,” but he’d “have to go look.bgD
2783, PAGEID #: 9481 Thus, Plaintiff learned on June 14, 201Bat there werdhree
versions of Mayor Closser’s noteshe original, which were created contemporaneously at the
2014 meeting and then destroyed in 2016; what the Court has called the handwritten version,
which is a copy of the original notes and was produced only after Plaintiff filecséloend
Motion to Compel; and the typewritten version, which was produced only afterifP&int

counsel pressed for them at Mayor Closser’s first deposition.
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When asked why no version of the notes waluced in response to Plaintiff's request
for supplemental discovery, May@losser stated, “[tjhey were my personal notes, and | really
didn’t think they were part of the smlled documents.” Joc. 2991, PAGEID #: 9585).Mayor
Closserfurthertestified that he didn'tjive the typewrittemotesto defenseounsel in adance é
the deposition, andhe brought them to his deposition despite his view that they were not
responsive to discoveryld(). Plaintiff's counsel asked:

Q. Why did you bring [the typewritten notes] if you thought [the document]
wasn’'t covered?

A. Those were my personal notes; and when | was informed that | was going
to be giving a deposition, | wanted to make sure | had information in front
of me that | could answer any question that you had honestly and that |
could recall that meeting from two years ago.

(1d.).

Plaintiffs counsel questi@d Mayor Closser in detail about his search fibre
handwritten notes and, more specifically, when he discovered them. Mayor @ssifed that
he found the copy of his handwritten notes in the municipal building on either April 1 ib2Apr
2016:

How long after your last deposition did you eventually find those notes?

| went back that day or the day after searchindHem.

And found them at the municipal building?

Yes.

So that would have been either Apildr April 2". Right?

Yes. And | found it by luck because it was stapled to some other papers,
and | was going through every file and every drawer.

>0 >0 >0

(Doc. 2991, PAGEID #: 9586). Mayor Closser then swore that he sent the handwritten notes to
defensecounsel “as soon as [he] found themld.X. Whenasked if havould know why, then, it

took defenseounsel until April 14, 20E6-nearlytwo weeks later-to produce the handwritten
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notes Mayor Closser simply answerédo.” (ld.). But this wouldn’t be the last that Mayor
Closser had to say on this topic.
On July 5, 2016, Mayor Closser completed the following errata sheet, changing his

testimony as to whrehe found the notes:

42



w o m - m W\l s W KM R

i
=}

12
13
14
15
16
17
ls
19
20
21
22
23
24
25

AFFIDAVIT/ERRATA SHEET

STATE OF OHIO:
55:

COUNTY OF FRANELIN:
DILUZIO ws. VILLAGE OF ¥YOREVILLE, et al.

I, Blair Clossar, do hereby certify
that I have read the foregoing transcript of my
deposition given on June 14, 20186, and wish to make
the following additions, corrections, amendments,
or deletions:

PAGE NO. LINE NO. CHANGE AND REASON FOR CHANGE:
il 2= T wish To Amesr my Response + e

liwes 2-5. T did wot lecate g copy of my

T located The copy of my wites

o Uednesdny, Apail 3 #4d e-mpiled the wopy o

Bab SteCfens ov Thursday, fpwil 14, 2aie. HF*?;{
+he Il}'ipaﬂ'ﬂng gn Jupe H-|I"I I loaked gt fn g-mis

Yhet T sant 4o Bah aw Fli'].ﬂ-\lj “l'll?-ﬁllb ,N"H" 7
wapy of my metes Aftached.

QuisTigy oH

pu-l-'@j, ou H‘PE,Illi ]bﬁzu

In all other respects, the transcript i= true and
correct.

-

L
alxr oEs2r

Subscribed and sworn te before me this 5 day
ef JyLy , 2016, o

PEGEY A ERADY
of
Ei%? NANIDAYURY iy o 02 6,1
PUBLIC, STATE OHIO ™4
My Commiszsion Expires: ijo-e:-2oll
Higgins & Assccidates ... (614 285.0EPC(3376) EXHIBIT

www . HigginsCourtReporting. com g E

43



(Doc. 3091, PAGEID #: 10048).This approach was not onlyepmitted by defenseounsel but
used as a basis to argue against sanctioBeeoc. 309, PAGEID #:10030 (“While Mayor
Closserincorrectly testified to the timeline of the production of his handwritten notededeafi
errata sheet correcting the timeline and clearly estafjghat the Village Defendantsounsel
did nothave the handwritten copy at the time the Memorandum in Opposition was filed.”)).

Turning back toVlayor Closses deposition, healso testified aboutis decision to type
the notes so that they would be legible. Contrary to his previous testimony, MayserGims
admitted that the notesuld beread witout difficulty:

Q. So there wasn't really a handwriting problem with this page of notes, was

there?

A. No.

(Doc. 2991, PAGEID #: 9588).Changing his story, Mayor Closser now insisted tieatyped
the notes so that they would “look professiéraaid “presentall” an explanation which made
little sense based on his prior testimony that he created them for his owiduse. (

Mayor Closser also testified about the differences between the typewriteenamal the
handwritten notes. Mayor Closser acknowledged that he chamgrire Department to Club
Room but asserted that he did so to aid in his own understanding of what transpired:

Q. So why did you change the heading from “Fire Department” to “Club

Room™?

A. Because for me, | know whatdwhat this meeting was about when | put
“Fire Department,” that it involved the club room. | put this here, because
when | came to the deposition, if | said “fire department,” the first thing
that would be thought of was we’re talking about truck room psic] the
front o the building. So | typed it so that it would be understood by me
and anyone else that we were talking about the club room, because “fire

department—in our village, “fire department” is the umbrella for
everything.
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(Id., PAGEID #: 9589) And Mayor Clossetold a similar story about adding lines into the
typewritten notes that appear nowhere in the handwriibées, stating that he did so because he
“was trying to recall everything” and so he could h#we information‘in a presentabléorm.”
(Id., PAGEID #: 9592).

Mayor Closser also testified th¥illage Council held an executive session on May 6,
2014, during which the thefts were discussed because “[tlhe club room president, Darby
Copeland, asked if they could come and give the council an update as to whatheashey
found and what was going to occur.ld.( PAGEID #: 959891). Mayor Closser stated that the
meeting was held in executivaessionbecause “[tlhey asked for it, because they wanted to
inform council so that council, if they heard that money was stolen from theefir@tment out
in public, that it was clear that it was not the fire department funds; it watutheoom money.”
(Id., PAGEID #: 9591).

b. Bernie Battistel’'s Deposition

Plaintiff deposedormer Village SolicitorBernie Battistebn June 16, 2016He testifed
that he met with defensmunsel to prepare for the deposition ahating that meeting, defense
counsel providechim with “the [typewritten] notes that Mr. Closser provided to [Plaintiff's
counsel],” and “minutes from a Back Room Club meeting.” (Doc-BOBAGEID #: 9635).
Mr. Battisteltestified that he had not seen Mayor Closser’s handwritten nates. (

Mr. Battistel testified that he had in his possession an “Agreement to Pay” between two
parties, but he could not produce it because there was “a clause in it stating hhparties
agree not to disclose the specifics . . . [to] any outside partitss,”"PAGEID #: 963%38). He

explained that he had askiell. Goolie if he would have permission to disclose it pursuant to the
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subpoena, but it had been approximately a month and he hadn’t heard hacPAGEID #:
9638-39).

Mr. Battisteltestifiedthat he was asked to participate, in his role as Village i8nlicn
the April 13, 2014 meetingbout Valerie Klubertwhich washeld on a Sundayn Village
Council chambers.Id., PAGEID #: 964849). He stated that it was at that meeting that he firs

learned of the Bek Room Club:

Q. Okay.
Who told you thathey were separate or different in some way?

A. | believe, at this meeting is when we were discussing it. | had no
knowledge of what the Back Room Club was, so | had asked. They told
me.

My interpretation of it was that they werét came to a booster club.
(Id., PAGEID #: 9652, 9655 And it was during this meeting that Mr. Battistel agreed to review
the investigation findings related to Mrs. Kluberd. (PAGEID #: 9658).

Mr. Battistel reviewed documents related to the investigation in May, whvehe
primarily from U.S. Bank. Ifd., PAGEID #: 9660).Darby Copelandhad givenMr. Battistel the
relevant recordswhich he kept for approximately one monthd.,(PAGEID #: 966162). He
testified that the audit he reviewed covered 2007 to 20#4. FAGEID #: 9666).

Mr. Battistel explainedhat, when he finished his review of the documents, he hand
delivered themo Mr. Copeland:

Q. And where did you take them and give themito™h

A. | gave thento him—I had something in Belmont County that day, and he

works around that area. It was at an exit. We met on the side of the road
somewhere and | gave him that information. Yeah. | gave it to him there.

Q. You returned all of the financial records of the Back Room Club that he

had previously given to you to look at?
Correct.
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(Id., PAGEID #: 9662).He testifiedthatit was a copious amount of paperwork, and he did not
keep copies for his files.Id;, PAGEID #: 9664).

Deferse counsel then asked Mr. Battistel a number of questions about the typewritten
notes, which Plaintiff has referred to as an attempt “to rehabilitate thededatidocument which
Mayor Closser had attempted to pass off as his meeting notdc. 307 at 3). That
testimony includes the following:

Q. [BY MR. STOFFERS] The second paragraph is, “Per Bernie Battistel,
Solicitor, Village is not involved since no money from club room goes to
Village or fire levy.”

Was that discussed?

A. Yeah. Like I said, | didn't know what the Back Room Club was at the
time of this meeting, so+yeah. Once they told me exactly what their
function was, then, yes, that was discussed.

(Doc. 3001, PAGEID #: 9689). Upon questioning from Plaintiff's counsel, however, Mr.
Battistel provided some clarification:

Q. “Per Bernie Battistel, Solicitor, Village is not involved.
Doesn’t that sound to you like it seems like you're telling them that? “Per
Bernie Battistel, Solicitor.”

A. | would say, that’s the way it reads, yes.

Q. But that’'s not the way it really happened. They were explaining to you
about the Back Room Club; correct?

MR. STOFFERS: Objection.

THE WITNESS: | would say, they explained to me what the Back Room
Club was, and then | gave my opinion as to whetheobthe Village was
involved.

(Id., PAGEID #: 9691).
C. Matt Goolie’s Deposition
Village CouncilMember and Village Firefighter Matt Gooliestified that he had not
been asked to search for any documents in this case until he received the sibptasn2016

(Doc. 3021, PAGEID #: 9906). Mr. Goolie explained that, when he received the subpoena, he

a7



went to a Back Room Club meeting and asked if there were responsive documents. (
PAGEID #: 9867#68). He was told by “[tlhe membershig’he couldh’'t recall whe—"that the

only thing that the Back Room Club had was from the middle of, | do believe, 2014 to present.”
(Id., PAGEID #: 9868). In other words, all of the documents relevant to the Valerie Klubert
matter were missing.

And the documents hwas able toproduce in response to the subpoena, the ones
Solicitor Littlejohnhand delivered t®laintiff's counselhad been in &ling cabinet in the Fire
Department’s officers’ room, not the Back Roo(id., PAGEID #:9871). Mr. Goolie explained
that, although the Back Room Club has its own room in the municipal building, its records are
kept in the main Fire Department officeld.j. In addition, Mr. Goolie could not explain why
the Village Solicitor was involved in his gathering of responsive documents on behb# of
Back Room Club; he was just instructetd take them to [the Village Solicitorfirst.” (Id.,
PAGEID #: 9912).

Mr. Goolie alsohad information relevant tthe distinctionbetween the Village and the
Back Room Club. In response to the subpoena, he produced a March 3%ta28dtent from
Citizens Bank addressed to “The Village of Yorkville dba Yorkville Fire Depamtm
Backroom.” (Doc. 304, PAGEID #: 10023). When asked about the structure of the Back
Room Club at his deposition, hestifiedthat to his knowledge, the Back Room Club did not
have any articles ofnicorporation andid not file taxes (Doc. 302-1, PAGEID #: 9875).

d. Darby Copeland’s Deposition

Plaintiff also deposed Darby Copeland who, in addition to holding several other positions

in the Village government, was “president of the Back Roomworytears, in 2014 and 2015.

(Doc. 3011, PAGEID #: 9723, 9727 Like other witnesses, Mr. Copeland confirmed that the
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Back Room Club was not registeredadggal entitysee e.g, id., PAGEID #: 9724), and that he
had not been asked to look for any documents prior to receiving the subpoduoae (id.,

PAGEID #: 972621). He also testified about records relating to Mrs. Klubemt®ezzlement,

stating:

A. Initially, we—when we finally received those, | had those in my
possession for a short period of time.

Q. And then, what did you do with them?

A. | turned them over to our Solicitor, Bernie Battistel.

Q. Do you recall when it was that you gave thtus®r. Battistel?

A. | do not.

Q. It would have been sometime in the first half of 2014; wouldn't it?

A. That'’s correct.

Q. Did he ever give them back to you?

A. He did not.

Q. Never?

A. Never.

(Id., PAGEID #: 9730).Thus, hehad no recollection of the roadside eacge described by Mr.
Battiste] and Mr. Copeland produced mlocuments in response to the subpoengeeid.,
PAGEID #: 9730, 9742-43, 9753-54).

Mr. Copeland-even though he was Backroom ClubeBdent at the timeof the
embezzlemenrt-offered few details about the mattefor example, when asked how Mrs.
Klubert “actually took the moneyfie stated| would say that there was probably a variety of
ways.” (d., PAGEID #: 9771). When asked to elaboratMr. Copelandresponded, “I can’t
prove what happened. | can just tell you, there weretinere weren't funds where they should
have been.” Ifl., PAGEID #: 9772).

19. The Court Holds Yet Another Status Conference The Parties File
Supplemental Briefs And The Court Holds Another Hearing

The Court held another status conference on July 8, 2016, and ordered supplemental

briefing on the Motion to Compel Discovery and for Sanctions. (B04). Plaintiff filed his
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supplemental brief on July 18, 2016 (Doc. 307), and Defesdéed their supplemental brief on
August 8, 2016 (Doc. 309). On September 27, 2016, the Court heard oral argument. (Doc. 324).
Il. DISCUSSION

Although Plaintiff captioned his Motion as one to compel discovery and for sanctions
(Doc. 241), henow hasmade cleathat heno longeris pursuing discovery based on his belief
that any additionadliscoveryeffort would be fruitless. (Doc. 324, PAGEID #: 10237). Instead,
Plaintiff seekssanctions; specifically, a default judgment for discovery violatenmsthe cost
associated with pursuing the discovery he never receifiéd.

The Sixth Circuit has held that “Rule 37 of the Federal Rules of Civiledtre governs
sanctions for one’s failure to make or cooperate in discovery. The purpose of imposigns
is to assure both future compliance with the discovery rules and to punish past glifmibwes,
as well as to compensate a party for expemseurred due to another party’s failure to properly
allow discovery.” Jacksonv. Nissan Motor Corp.No. 886132,1989 WL 128639, at *3 (6th
Cir. Oct. 30,1989) quotations and citatioamitted) The urt may consider both punishment
and deterrencenifashioning a appropriatesanction under Rule 371.aukus v. Rio Brands, Inc.
292 F.R.D. 485, 500 (I®. Ohio 2013)(citing Bratka v. AnheuseBusch Cq.164 F.R.D. 448,
459 (S.D. Ohio 1995)).

A. Default Judgment

The most seversanction for discovery violations is a default judgméxatange Mut.
Cas. Co. v. Mack270 F. Apgx 372, 376(6th Cir. 2008). In determining whether default
judgment is an appropriate sanction, the Court considers four fact¢t$ whether the
disobedient party acted in willfudad faith; (2) whether the opposing party suffered prejudice;

(3) whether the court warned the disobedient party that failure to coopetdteresult in a
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defaultjudgment and (4) whether less drastic sanctions were imposed or considdrgdee
also Vogerl v. Elliott No. 09713 MRB-JGW, 2010 WL 4683950, at *2 (S.D. Ohio Sept. 9,
2010) (listing the foufactors) Here, all four factors weigh heavily in favor of the entry of
defaultjudgment.

1. Bad Faith

The Court first considers whether the failure to cooperate in discovery was theafesult
willfulness, bad faith, or faultUnited Statew. Allen No. 2:12-cv-1034, 2014 WL 3530850, at
*4 (S.D. Ohio July 15, 2014). If a party refuses to comply with discovery repeatedly, such
conduct is indicative ofwillfulness, bad faith, or fault.”Bank One of Cleveland, N.A. v. Abbe
916 F.2d, 1067, 1079 (6th Ck990);see alsAllstate Ins. Co. v. Awan & Assoc. P.Glo. 1t
11988, 2013 WL 1340142, at *5 (E.D. Mich. Apr. 3, 2013) (“As the Sixth Circuit has explained,
repeated noncompliance with cegenctioned discovery requests suggests willfulness, bad faith,
or fault.”); Sarco Creek Ranch v. Greesdr67 F. Supp. 3d 835, 845 (S.D. Tex. 201@ad
faith and willful abuse have been found when a party or its counsel maintains patently
unreasonable litigation positions or engages in contumacious behavior thatately subverts
a court’s administration of a case.”)

In this caseDefendantsrepeated and concertedforts toavoid discovery included, but
were not limited to, fabrication, untruthful and evasive testimony, “missing! destroyed
documents, unjusied delay, and baseless objections.

a. Fabrication

DefendantshoseMayor Closserstheir representative-the person who would f&r an

explanation as to why certailiscovery could not be produce#irst, hey filed Mayor Closser’s

affidavit concerninghe run sheets; he swateey could not be located. (Doc.-85PAGEID #:
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798-99) Next, they filedMlayor Closser’sleclaratiorto support theitheory that thegould not
produce documents concernidplerie Klubert's embezzlement (Doc. 1781, PAGEID #:
8017) Naturally, Plaintiff's cousel sought to depose him, but Plaintiff’'s counsa$ forcedo
go into the deposition cold because Defendants had produced no relevant documents.

That changed at the deposition, where defense couekaitantly prodwced Mayor
Closser'stypewrittennotesafter he was pressed to da §8eeDoc. 2783, PAGEID #: 948384
(defense counselbjecting on the grounds that they weren’t subpoenaéd)jact, if Plaintiff's
counsel hadn’t pushed to know what was in Mayor Closser’'s folder at the deposition, the
typewritten notes might not have been produced at &leeifl., PAGEID #: 9486(defense
counsel noting that Mayor Closser “didn’t bring [the typewritten notes] in resptmsany
subpoena, just happened to have [theamd foldet')). After Plaintiff's counsel finally received
the typewritten notedMlayor Clossettestified at legth aboutthem—never acknowledging or
hinting that they were differerftom the originaJ handwritten notes(See, e.g.id., PAGEID #:
9480-83). But those marked differencesere readily apparent lven Defendants finally
produced the handwritten notes after repeated Court intervention.

As discussedupra(at p. 34-35), Mayor Closser changed the headiR¢gRE DEPT,” to
“RE: Club Room Funds Yalerie Klubert; as well as thé&oard of Control’'s recommendation
(CompareDoc. 2891, PAGEID #: 9554with Doc. 2892, PAGEID #: 9555).While the Board
of Controls recommendation in the handwritten notes wesd Mrs. Klubert be suspended as
“Dept. Treasuref, the “checking account” be closed on Monday, and account and safe deposit
accesde frozen;in the fabricated version, the Board of Control's recommendagitrat Mrs.
Klubert be suspended “as Club Room Treasurer’taatthe “Club Room Checking Account”

be closed.(Id.).
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Included in the Board of Control’'s recommendation in the handwritten notes is a crossed

out linethat does not appear in the typewritten notes, within which the Court can ddbipher
words ‘from Dept.ground.” (Doc. 2891, PAGEID #: 9554).1t would be logical for this line to
represent the Board of Control’'s recommendation that Mrs. Klubert be banned fromettte “D
ground,” because, in her deposition, Mrs. Klubert testified to a ban from “Club prépédoc.
17841, PAGEID #: 9446). This would be consistent with all of the other changes, which
substituted the Fire Department with the Back Room Club to support Defendaoty the
non-production. To that enlayor Clossearlso insertedhe following lines into the typewritten
notes that appear nowhere in the handwritten notes:

Club Room hired Bernie to represent them.

P& Bernie Battistel, SoliciterVillage is not involved since no money from Club
Room goes through Village or Fire Levy.

Club Room funds come from fundraisers and/or donations.
(1d.).

More than once, defense counsel has asked this Court rhetorically why MayaerCloss
would lie. (See, e.gDoc. 324, PAGEID #: 103601 (“Did you ever indicate to yourself what
is he trying to hide?”)).Based on dotality of the circumstaces, the Court findghat Mayor
Closser fabricated thiypewrittennotes to avoid discovery. ThHendwritten ntes undermine
Defendants’ legal theorfor withholding the embezzlemerglated documents.Thus, Mayor
Closser fabiated the notes tmake them consistent with his declaration and Defendants’
position that only the Back Room Club had control over the requested documémasor
Closser was strident in his explanation for their fabrication, falselyampd that his

handwriting is so illegible that he h&®en rewriting things since college. The digdegible
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notes reveal the lignd Defendants have offered no plausible explanation for the changes. The
Court finds thigndicativeof bad faith. See, e.gVargas v. Peltz901 F. Supp. 1572, 1582 (S.D.
Fla. 1995) (finding bad faith based,onter alia, fabrication of evidence warranted dismissal of
plaintiff's claims);JFB Hart Coatings, Inc. v. AM GehLC, 764 F. Supp. 2d 974, 9867 (N.D.
lll. 2011) (noting that document fabrication constitutes fraud on the court).
b. Untruthful And Evasive Testimony
I Blair Closser

There can be no question that Mayor Clogsewvided untruthful testimongoncerning
thenotes, having told inconsistent stories about them under oath. Fisstohethat he created
them so they were “readable.Ddc. 2783, PAGEID #: 980-82). But even he could not deny
their legibility after they were finally pduced. He thenclaimedhe had created the notes to
“look professional” and “presentabledespite the facthat heclaimed to have created the
version for his own use. (Doc. 2991, PAGEID #: 9588). Throughout, Mayor Closser
maintained that the typewritten notassisted him in remembering what took platethe
meeting two years prior. But wouldn’t higerfectly legible handwritten notes serve that
purpose?

Mayor Closser als@rovided untruthful testimony about his search for the handwritten
notes. During his second depositibayor Closser testifieth detail concerning his search for
the handwritten notes, testifyinigat he found the copy in the municipal building on either April
1 or April 2, 2016 and povided them to defenssunsel “as soon as [he] found then(Id.,
PAGEID #: 9586). This tesimony was problematic for Defendants, who did not produce the
handwritten notes to the Court until April 14, 20béarly two weeks latedespitethe Courts

continued inquiries (See e.g, Doc. 257, PAGEID #: 8857). So May@iosser changed his
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storyin an errata sheet, typicallysedto correct stenographic error§ee Jackson v. Teamsters
Local Union 922310 F.R.D. 179, 181-82 (D.C. Cir. 2015) (cithg. Shelby Cty. Bd. of Educ.
711 F.3d 687, 70D3 (6th Cir. 201p. But this change wasgnificant—he now swore that he
located a copy of the notes on April 13, 2016, amidadled a copyo defense counsel ofpril

14, 2016. In sum, whellayor Closser’s testimony didn’t support Defendants’ theory for non
production, he changed it.

During hissecond depositioMayor Clossegainedsudden clarity on another topithe
destuction of his original notes. During his first deposition, he was murky when asked ladout t
location of his original notesswearing that hétmay have thrown them away,” but he’d “have to
go look.” (Doc. 2783, PAGEID #: 981). But by the timeof his second deposition, Mayor
Closser’s clarity had returned. He noecalledthat hehad the original notes at his house when
hemade the new onesd when he was done creatitigem, he discarded the originaHowever
misguided (the destruction of evidencenst a legitimate excuse for a failure to produce
discovery), his testimony again was designed to bolster Defendants’ position on norikpnoduc

i. Darby Copeland

Mr. Copelanda friend of the Kluberts (Doc. 3@l PAGEID #: 9717), antbrmer Back
Room Club Pesident Village EMS Chief, Village Fire DepartmeMember andVillage Police
Officer underDefendantPolice Chief Morellj also adopted Defendants’ approach iscalvery,
providingevasivetestimony abouMrs. Klubert's embezzlement. Mr. Copelands responsible
for “commission[ing] the audit committee to review the bookstiwas on the frontlines of the
investigationthat revead theembezzlement (Id., PAGED #: 9754). Mr. Copeland requested
the relevant bank records, reviewed them personally, and flagged any aetithguight “looked

peculiar.” (d., PAGEID #: 975658). He alsowasmonitoring the checking account daily when
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Mrs. Klubert made the $20,0@@posit to cover a portion of the missing fun@sl., PAGEID #:
9760-6). Despite hisoversightof the audit, he would onlgpeculateluring his depositiothat
there could have beém variety of way’ that Mrs. Klubertstole the money and simply stated
that ‘there weren’t funds where they should have beeid’, PAGEID #:9771-72). He also
swore that he had the embezzlement recordg for a short time before he gave them to Mr.
Battistel, who never returned thenid.( PAGEID #: 9730

Mr. Battistel's testimony, in stark contrast, was quite clear. He swore ¢hatdh a
voluminous amount of audit documents for about a month, which he returned to Mr. Copeland
a roadside meeting.(Doc. 3001, PAGEID #: 9®1-623. More specifically, Mr. Battistel
explained that the meeting with Mr. Copeland took place at an exit where heedetine
copious amount of paperwork, none of which wieaintained for his files.(ld., PAGEID #:
9662, 9664. Simply stated it would be remarkable if such a roadside exchange took place and
Mr. Copeland had no recollection of it.

Bad faith may be foun@here, as here, a party is “forced either to attempt independent
corroboration of each submission, at substantial expense of time and moneycoepbthe
possibility that every . . statement . . . imcomplete or inaccurate.Freddie v. Marten Transp.
Ltd.,, 428 FE App’x 801, 804 (10th Cir. 2011) (quotations acithtions omitted)(finding that
Plaintiff's inconsistent statementarhounted to an unacceptable level of interference with the
judicial process); see alsovargas 901 F. Supp. at582 (finding bad faith wherpattern of
discovery misconduct included untruthful testimony that obstructed juysfrostrated the
opposing pday’s ability to conduct discoveny Brown v. Oil States Skagit Smaté&®b4 F.3d 71,

76-80 (5th Cir. 2011) (affirming dismissal for perjury during deposition testimony). Suhbhk is
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case here-each deposition led to more questions than ansaedsDefendats purposefully left
Plaintiff chasing his tail.
C. Missing And Destroyed Documents

Defendants alsoepeatedlyclaimed that relevant documents, which had been confirmed
to exist, were now missing. For example, both Mrs. Klubert and Mr. Sweggfied that run
sheets were created for Plaintiff and Fire CKikfbert the morning of the fire, but it wasn’t until
ten months after Plaintiff's initial request for them that Defendants first claimed #atvire
“missing” and could not be produced.

And like the run sheets, every document in the voluminous set of documents related to
Mrs. Klubert’'s embezzlement mysteriously disappeared. Assumin@attistel’s testimony is
true, those documents disappeared at some point after the roadside exchange todkpdgce
that occurred in relation to this case remainknown.

Finally, there is the destruction of the original notes that Mayor Closser toalgdhga
meeting about Mrs. Klubertembezzlement. Ultimately, he would produce only a copy of those
notes because, after having preserved them from April 2014 until March 2016, heediioana
after fabricating the new version. This, he contends, was based oalibfsthat they didn’t
qualify as “documents” responsive to Plaintiff's requests.

Defendants’ actions in connection with themissing and destroyed documents
demonstrate dd faith SeeWade v. Soo Line R.R. Corp00 F.3d 559, 564 (7th Cir. 2007)
(finding dismissal was notaabuse of discretion where the district cdwatisufficient evidence

of bad faith relating to concealment of documents).
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d. Baseless Objections Ad Unjustified Delay

Defendants took another approach in resisting discevergking baseless objections.
Defendants repeatedlybjectedto Plaintiff's supplemental discovery requests as “outside the
scope” of the Court’'s Order, despite this Court’'s broad language allowingifPl&o explore
the alleged improprieties by Mrs. Klubert and the connection to Defendants, oy’ {91 at
4), and admonishment on multiple occasions that Defendants were taking farrtyo aaiew
of its Order. Defendantslsothrew in privileg objections, without providing a log or otherwise
explaining documentwithheld on this basis.SeeFed. R. Civ. P. 26(b)(5)(A) (“When a party
withholds information otherwise discoverable by claiming that the informationviteged .. . ,
the party mest .. .describe the nature of the documents, communications, or tangible things not
produced or disclosedand do so in a manner that, without revealing information itself
privileged. . ., will enable other parties to assess the claimAs it turned out, Defendants
ultimately revealedh their amended responses véaw, if any, such documents existed, making
the privilege objections an unnecessary, prophylactic measure.

Further, the deposition transcripts are replete with indefensible objections byade
defense counsel to support Defendants’ theory behingoramuction. For example, when Mrs.
Klubert confused the Fire Department and the Back Room Club, defense counseitedethat
she should “[jjust answer . . . as to [her] knowledge” abgkctel to the feference to the
Firemen’s Fund or Back Rooim.(Doc. 2781, PAGEID #: 939192, 939597). He further
coached her, “[tlhere is not a question. You answered the question. Wait until the sérnhtjue
(id., PAGEID #: 9396) and provided advice, “Don’'t guess,” despite the fact that he did not
represent hefid., PAGEID #: 9391, 94090 9415. He even instructed her not answéid.,

PAGEID #: 941516). Defense counsel went so far as acting as the judge at timesthather
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objecting, “You asked the question. She answered it. Move on, Jich,”PAGEID #: 9410
Again, the message was cleddefendants were going to prevent Plaintiff from getting the
information he sought by whatever means.

Defendants albdelayed b the point that the Court concludes they were attempting to run
out the discovery clock in an attempt to avoid producing discovery atNdit only were
documents missing and destroyed, but Defendants made Plaintiff wait months upon months
before they told him so. dgne ten months after Plaintifequestedhe run sheetd)efendants
for the first time, informed hirand the Court that the run sheetsildn’t be found. Prior to that
time, the Court informed Defendants thatauld envision “no response . that would excuse
such a long delay in responding to Plaintiff's request.” (Doc. 44 atHat the documents were
“missing” was not an acceptable excuse. Best case scenario, Defendantsigimphjook for
the documents, despite their representations and prolonged delay. Worst cas®, scena
Defendants caused Plaintiff to endure the unreasomnediteknowing all along that they had
destroyed the documents. Either way, Defendants committed a sanctionable gigiciaton.

A similar scenario arose concerning Mayor Closser’s handwritten notagorNlosser
turned over the fabricated notes the day of his first deposition, on April 1, 2016. The Court held
a final pretrial conference April 5, 2016, during which the Court specificallytignes defense
counsel, more than once, whether Mr. Closser had looked for his handwritten notes. (Doc. 257,
PAGEID #: 8857). He couldn’t find them, defense counsel told the Court. The Court asked
about the search for the handwritten notes again during an April 7, 2016 status conference.
Again, defense counsel represented that they hadbasotlocated. It wasn’t until April 14,

2016, that Defendants submitted the handwritten notes as an attachment to the Magandor

to File a Supplemental Memorandum in Opposition to Plaintiffs MotiihMayor Closser’s
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testimony—and not the latesubmitted errata sheeis believed, then he discovered the copy of
his handwritten notesn April 1 or April 2, 2016, and provided them tbefensecounsel
immediately. This leaves an inexplicable delay of nearly two weeks, duhia the highly
soughtafter handwritten notes were located but not produced to Plaintiff or the GGaetln re
Nat’l Century Fin. Enter., Inc. Fin. Inv. Litig2009WL 2169174, at *1 (S.D. Ohio July 16,
2009) (“Although no one factor is dispositive, dismissal is proper if the record demesstrat
delay or contumacious conduct.”).

Given Defendants’ fabrication, untruthful and evasive testimony, the “missing” and
destroyed docusnts, unjustifieddelay, and baseless objections, the Court finds their failure to
cooperae in discovery was the result of willfulness, bad faith, or falft.any given case, a
witness might have a faulty memory, a deadline might be missed, or a docomugtr
accidentally be destroyed. But here, again and again, DeferidasttatedPlaintiff's efforts to
get at the truthand the Courconcludes that Defendartsome of whom are publicfficials—
consciously thwartethediscoveryprocess

2. Prejudice

The second factor is satisfied if the failure to provide discovery deprives the opposing
party of information critical to their casand they are forced to expend significant time and
resources addressitige discovery abusesGrange 270 FE Appx at 376; seealso Voger] No.
09-713MRB-JGW, 2010 WL 4683950, at *3 (“Plaintiff has been severely prejudiced by her
inability to conduct discovery in this case, and has wasted significant time @amely rfirst
attempting to gain defendant’s voluntary cooperation, and subsequently seeking defendant’s

forced cooperation through this court. Plaintiff cannot be expected to do more.”).
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First, Plaintiff has been deprived of information critical to his cadeerun sheets might
have shown that Plaintiff was unnecessarily removed from the scene and thathief
Klubert's judgment was impaired the night of the fire due to his intoxication. And Mrs.
Klubert's embezzlement is relevant becauseishecentral charactewho has a connection to
nearlyevery petinent evehand witnessn this case. Plaintiff claims she is tredative of Mr.
Swoyer, the man whallegedly requested hito leave the basement door to the middle building
unlockedthe weekend of the fire. She offered critical alibi testimony for heramasbclaiming
he was at home with her when the fire start@u stark contrast to Plaintiff's testimony that Fire
Chief Klubert was on his patio, intoxicated and in plain clothes, one minute aftedthec8ll.
And & a Village EMT and Village ifefighter, Mrs. Klubert is alleged to have devised and
executed a scheme togethwith her husband, Mr. Swoyelr. Swoyer'sson and others to
remove Plaintiff from the scene of the fire for unnecessary medical treatlewing the fire to
burn withou Plaintiff's interference. And the Courtcannot overlook thaMrs. Klubert was
serving her second fowear term on Village Council when Village officiapproached Plaintiff
on behalf ofa wealthy investor who wished to acquire the propemsgnged for and executed
the demolition ofhis propertyalmost immediately after the firand instituted varioutegal
actionsagainst him.

Given Mrs. Klubert's knowledge and relationrearlyall of the events relevant to this
case and Plaintiff's theory that the fire was set intentionally as a pretakefdemolition, Mrs.
Klubert is a key witness. That is why the Court allowed the supplemental distobeyfirst
place—because the information sought was highly relevant to her credididythe interpha
between her and DefendantBecause of Defendants’ obstructidPlaintiff knows little, if

anything, abut Mrs. Klubert’'s embezzlement or her possible motivation to lie in this case.
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Second, as detailed in the background section, Plaintiff and the Gauet spent
countless hourgrodding Defendants to comply with their discovery obligationall told,
Defendants havdistortedthe discovery process in this case, taking what is supposed to be a
transparent process under the Federal Rules of Civil Procedure and turniogait adtout war
over information. They had many weapons in thesenalfabrication, untruthful and evasive
testimony “missing” or destroyed documents, baseless objections,uapdtified delay—
employing them all over the coursef the many yea this litigation has draggedon.
Defendants’ unwavering war against discovery deprived Plaintiff of infoomagssential to a
fair resolution at triabnd forced him and this Court to expendeatraordinaryamount of time
and resources.Plaintiff hasdemonstrated prejudice, and the second factor useétermire
whether default judgment is an appropriate sanct@atisfied.

3. Warning

The third factor is satisfied if theourt warned the disobedient party that failure to
cooperate could result indefaultjudgment. Grange 270 F. Apfx at 376 see alsoVogerl|
2010 WL 4683950, at *2. For example, the disobedient party may be warned by the filing of a
motion, seeAllstate Ins. Co. 2013 WL 1340142, at *F“after plaintiffs filed this motion,
defendants were wellware that a default judgment could be entered against themd}, ar
hearing,Grange 270 F App'x at 377.

In this case, theCourt repeatedly warned EBmdantsthat failure to cooperate in
discovery ould lead to default judgment. THest warning occurred nearly four years ago
March 18, 2013, when the Court granted Plaintiff's Motion to Compel. Specifically,abhg C
warned Defendants if they failed to comply with the Court’s Order compellicg\sy, “they

may face sanctions up to and including default judgmeriDbc. 44 at 4). More recently,
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Defendants were put on notice that they faced the possibility of a default judagreediscovery
violation through Plaintiff's briefing. (See, e.g.Doc. 289 at 8(arguing thatDefendants’
“calculated subterfuge in responseatdiscovery order is precisely the tygfedisobedience” that
warrantsdefault & a sanction in the Civil RulesThe Court warned Defendants again at a July
8, 2016 status conference.

During oral argument on September 27, 2016, the Court noted thattgedgment was
discussed as potentialsanction during the July 8, 2016 conference. (Doc. 324, PAGEID #:
10236). The Court stated:

The Court held its most recent conference on July 8th of this year. At the
conference, we discussed the status o€adiery and in particular plaintiff's
request for default judgment. | expressly noted the requirements for default
judgment and asked the parties to brief the issue. Both parties did so. . . . Based
on that conference and the parties’ briefing, the Court’s current understanding i
that plaintiff is pursuing default judgment and no longer seeks discovery becaus
he believes the effort would be fruitless.

Mr. McNamarajs that correct?

MR. McNAMARA: Yes, Your Honor.

THE COURT: And it is defendants’ position that no additional discovery
exists. You have produced everything you are going to produce.

Is that correct, Mr. Stoffers?
MR. STOFFERS: That's correct, Your Honor.

* % %

THE COURT: And | would also like toonfirm with defense counseland | am
confident this is true, but | want to confirm on the reeetdat your clients are
aware that plaintiff has moved for default judgment.

Mr. Stoffers, have you confirmed that with your client, let your client know?
MR. STOFFERS: Yes, Your Honor.

(Id., PAGEID #: 10237) Based upon the foregoing, there can be no questiothéhahird factor

used tadetermire whether default judgment is an appropriate sandisatisfied.
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4. Consideration Of Less Drastic Sanctions

Finally, the Court considers whether sanctions less drastic than detirgat would
be appropriatén light of the conduct.Grange 270 E App'x at 376 Vogerl 2010 WL 4683950,
at *2. Although the Countnustconsideiress drastic sanctions, “there is no legal requirement for
a district judge toissuelesser sanctions before entering a default judgmé&niahge 270 F
App'x at 377 (emphasis added$ee alsdHarmon v. CSX Transp., Incl10 F.3d 364, 368 (6th
Cir. 1997) (“[T]he district court’s consideration or imposition of &ssanctions is &actor in
our review, not @ine qua noffior affirmance.).

Here, the Court has considered sanctions less drastic than defamteptcand has
discussed those possible sanctions at numerous statusecaefeand duringral argument.At
oral argument, the Court explained:

| am required to impose the least sev&anction that will still be effective. That

is the sanction that is proportionate to the seriousness of any infraction under the

facts of a particular case. Said another wayy sanction imposed must be

commensurate with the degree of prejudice. Accordingly, several of my

guestions will be focused on that particular requirement.
(Doc. 324, PAGEID #: 10238). Although Plaintiff requested default judgment, the Court asked
his counsel “If default judgment is not awarded here, what would be an appropriate adverse
inference here to remedy th#eged discovery violations?(ld., PAGEID #: 10289). Indulging
the Court, Plaintiff'scounsel provide@n unclearmnswer—perhaps the Got could deem facts
admitted(id.), prohibit Defendants from arguing good faitth.), create an instruction related to
the run sheetsd., PAGEID #: 10290), tell the jury that Plaintiff tried to get documents but they
disappeared iefendants’possessin (d.), allow the jury to infer that the documents would

have “included information detrimental to the defense’s position as to the ktgdibboth Mrs.

Klubert and the Village officials as a wholed()?
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Plaintiff's counsel struggled to provida answer because an adverse inference would be
impossible to construdtiere Credibility means everythinghia case wher# is alleged,inter
alia, thatMrs. Kluberttold Plaintiff her relative wished to be a tenanhatproperty (a clainshe
denies;see e.g, (Doc. 723 at 49 (swearing she is “certain” that she is not related to Mr.
Swoyer); Plaintiff kept the door unlocked at the request of that terfaneé Chief Klubert
burned Plaintiff's buildinglown as pretext for the Village officials demolishimgifferent, more
valuable, building wtually unharmed by the fireYillage officials made repeated offers to buy
Plaintiff's demolished property on behalf of an unnamed investorydladje officials instituted
five different legal actions against Plaintiff related to cleaning up the reméingllage’s
demotion of his property. And whddefendants have fabricatedigence, providedintruthful
and evasive testimonyoffered repeated claims of “misg” or destroyed documents as
excuse for nofproduction, lodged baseless objections, and causgdtifieddelay, what lesser
sanction could possibly allow Plaifitio prosecute his casaifly?

At base, Defendants’ repeated discovery violations refv@laintiff in a position where
neither he, nor the jury, could possibly put together the many missing pieces okhisSoagly
knowingthat Defendants refused to providéormationor that information has been lost would
not be nearly enoughHere, a municipality and its officialsave failed to comply in good faith
with the discovery mcess and fders of this Court, andoth punishment and deterrence weigh
heavilyin favor of default judgment. Although this Court has thoughtfodigsidered less drastic
sanctions, including the parties’ arguments on the subject, the Court finds theneswetion of
default judgmentis appropriate for the pervasive and blatant discovery violations in this case.
See, e.g.Bratka 164 F.R.D. a#62 @wardingdefault judgments a sanction for obstruction,

complication, and delay of discovery in spite of Court orders).
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Based on its determination that Defendaattted in willful bad faith; Plaintiff suffered
prejudice; it warned Defendants that fadluo cooperate could result idafaultjudgment and
it considered less drastic sanctions, the Court finds that default judgment Eorapriate
sanction foDefendantsdiscovery violations.

B. Monetary Sanctions

Plaintiff has alsanoved forattorney’sfeesand costs Rule 37(b) of the Federal Rules of
Civil Procedureprovides for sanctions whea party fails to comply with a discovery order.
Laukus 292 F.R.D. ab00. Regardless of whatanction is imposed, “the court must order the
disobedientparty, the attorney advising that party, or both to pay the reasonable expenses,
including attorney’s fees, caused by the failure, unless the failure wasndiatigtgustified or
circumstances make an award of expensesgsuhj Fed. R. Civ. P. 37(b)(25ee alsaZang v.
Zang No. 1:11cv-884, 2014 WL 5426212, at *4 (S.D. Ohio Oct. 22, 2014) (noting that
Magistrate Judgbas the authority to impose a monetary sanction of attorney’s fees and costs).
Because this Couttas determined that Defendants adtethad faith, therés no question that
they should be required to pay the reasonable expenses, including attorney’s feestedssocia
with the Motion for SanctionsSee Jacksqril989 WL 128639, at *Bnoting thatsanctionsare
“to compensate a party faxpenses incurred due to another party’s failure to properly allow
discovery”) (citation omitted). The only outstanding issue is whether defense counsel should
share responsibility with his clients

UnderRule 26(g) of the Federal Rules of Civil Procezlandas the Court explained in
Brown v. Tellermate Holdings, LtdNo. 2:11cv-1122, 2014 WL 2987051, at *17 (S.D. Ohio

July 1, 2014):
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[E]very time an attorney signs a disclosure, discovery response, or objection, the

attorney is certifying that to thieest of the attorney’&nowledge, information,

and belief formed after a reasonable inquing statemets the attorney is making

are consistent with the rulesjarranted by existing V& or by a nonfrivolous

argumentfor extending or changing the lawpt interposed for any improper

purpose, and not unduly burdensome or unreasonabile.
Id. (quotations and alterations omitted). Sanctions for violating that Rule are zedioiRule
26(0)(3). Those sanctions can be imposed if thigorney failsto fulfill the “duty to make a
reasonable investigation to assure that their clients have provided all avadaptnsive
information and documents.1d. (QuotingBernal v. All Am. InvRealty, Inc.479 F.Supp. 2d
1291, 1333 (S.DFla.2007). The Court determines what is reasonable based on a totality of the
circumstances.ld. (citation omitted). In addition to the authority to impose sanctions against
counsel under Rule 37 and Rule 26(g), the Courtthasinherent power to impose sanctions to
prevent the abuse of the judicial procesd.aukus,292 F.R.D. at 502 (citingchambers v.
NASCO, Inc.501 U.S. 32, 4346 (1991) (noting that the inherent power of a court can be
invoked evenf procedural rulegxist thatsanction the same conduct)).

This decision has already described some of defemsesel’s behavior in this cabeit
has appropriately focused on his clients’ behavior in recommending default judgi8eant.
Grange 270 F. Apfx at 376(noting the court’s hesitation to find default judgment solely based
on conduct of counsel). However, Defendants couldn’t have engaged nmeptbated and
concerteddiscovery violationswithout defense counselassistance The following sections
highlight the ways in which defense counsel facilitated his clients’ discovery abu&ss
explained belowdefensecounselfailed to conduct a reasonable investigation into his clients’

representations concerning discovery, failed to design and execute a plan kofseamd

produce responsive documents, failed to workhwhis clients to preservesources of
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discoverable information, and failed to cooperate and be transparent during the discovery
process.Consequently, monetary sanctions against couasekll as his clientsare warranted.
1. Investigation
In respondingto discoveryrequests counsel is obligated to examine critically the
information that a client provides about the existence and availability of thestedue
documents. See, e.g.Tellermate 2014 WL 2987051, at *1 More specifically, ounsel has a
duty “to cooperate in the discovery process; to be transparent about what informaterhew
it is maintained, and whether and how it can be retrieved; and aboegeatlise sufficient
diligence .. . to ensure that all representations made to opposing parties and to the Court are
truthful and based upon a reasonable investigation of fadtls.”In this case, defense counsel
accepted his clients’ representations concerning theeegstand availability of requested
documents as true, without any investigation. The two most glaring exaimpblve the run
sheets and documents related to Mrs. Klubertbezzlement.
a. The Run Sheets
A timeline relevant tdPlaintiff's requests for the run sheets, Defendants’ responses, and
the run sheets’ disappearamselemonstrative:
e May 25, 2012: Plaintiff servdss First Request for Production of Documents
seeking,inter alia, documents related to his care and trartspnd the care
and transport of Fire Chief Klubert (Doc. 43-1, PAGEID #: 212);
e October 9, 2012: Plaintiff serveshis Third Request for Production of
Documents again requesting the documents related to his care and transport
and the care and transpoftFire Chief Klubert(ld., PAGEID #: 215);
e November 2, 2012: Defense counsel requests, and Plaintiff’'s counsel grants,

thirty-day extension to respond, until December 7, 2Q#i2 PAGEID #:
218);
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e November 15, 2012: Mrs. Klubetgstifies that the run sheets exastd ae
locked up in the Fire Departmefidoc. 723, PAGEID #: 215I)Mr. Swoyer
also testifiesthat run sheets exist for both Plaintiff and Fire Chief Klubert
(Doc. 77-4, PAGEID #: 4790-91, 4824-25);

e December 7, 2% The etension deadline passesthout production of the
documents;

e December 13, 2012Plaintiff's counselsends detter to defense counsel,
reminding him that responses are past due and askagdinsel “please
forward theni (Doc. 43-1, PAGEID #:220);

e December 19, 2012defense counsetesponds, indicating that he still
waiting to receivaesponsive documents, which hepesto have by tk end
of the monthid., PAGEID #: 221);

e December 212012: Plaintiff's counsel sends secondletter to defense
counsel requesting that run sheets be prod(ldedPAGEID #222). Defense
counsel respondbiesame day, stating that he H&d lowed up with Valerie”
and b “waiting to receive the run sheétgld., PAGEID #: 224);

e January 21, 2013Plaintiff's counsel sends third letter to defense counsel
once again requesting the run shekts PAGEID #: 226);

e January 28, 2@ defense counsel senddetterindicating that he is having
difficulty communicating with his cliets, buthewill follow up (Id., PAGEID
#: 228);

e March 15, 2013 Plaintiff files theMotion to Compéandfor Sanctionsfive
daysprior to the close of discovery (Doc. 4ajd

e March 18, 2013, the Court issuas Opinion and Order granting Plaintiff’s
Motion to Compel (Doc. 44).

Thus, for the better part of a yeafrom May 2012 until March 2013-defense counsel did
nothing more than request more time to respond, say hevatisg to receivelocumentsclaim
he was having trouble communicating with his client, and make empty promiseslt@gthe

documents.
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In causing what this Court has deemed an inexcusable dedayd( at 4), defense
counsel represented to Plaintiff and this Court that the docuregigted—it was simply a
matter of time befa therun sheetsvould be produced. Indeed, the Court noted ttreré was
no question that the documents existed or that they are refe\fohtat 3). For those reasons,
the Court granted the Motion to Compel and warned that noncompliance could result in
“sanctions up to and including default judgmentd. &t 4).

Facing sanctions, defense counfselly pressedis clients for information concerrgn
the existence and availability of the run shed&ght daysafter the Court intervenedn March
26, 2013, defense counsel filed a Motion R&consideration(Doc. 51). In the Motion, defense
counsel placed the burden of production squarely on the shoulders of Mrs. Klubert, whalreporte
to him that they couldn’t be locatedld.(at 7). He asked her to search again, he said, but he’s
not sure if she ever did(ld.). Despite this, defense countmlidedhis swift and “immediate”
effort to contact Yrkville Village Council PresidenClosserand Village SolicitorBattistel
“upon receiving Plaintiff's Motion to Compel on Friday, March 15, 2013, and the Court’'s
Opinion and Order on Monday, March 18, 2013d. &t 8). There was no explanatiavhy that
“immediate” action was nottaken when Defendants received st request(ten months
before), when Defendants received the next request (five months beforeMvehédubertand
Mr. Swoyertestified that run sheets exest and were locked uip the Fire Departmenffour
months before), or when Plaintiff's counsel sent a third letter spegfficajuesting the
documents (two months before).

Instead, dfense counsel explaineshapologeticallythat, now that the search had been
conducted, he had been *“informed” that “the run sheets which should exist for anyone

transported to a hospital by the Village of Yorkville Volunteer Fire Departi&®t&, cannot be
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located for three of four persons transported on April 18, 2010, including the run freets
Defendant Klubert and Plaintiff. (Id.). Defense counsdimply explained that, because they
were missing, the run sheets could not be produddd. (
b. EmbezzlementRelated Documents

Defense counsel also failed to investigate Defersd@ontention thathey were unable
to produceinformation concerning Mrs. Klubert's embezzlemebéecause that information
belongedsolely to the Bak Room Club Defense counsel firsargued that Defendants were
unable to produce the embezzlemeziated douments inthe Opposition toPlaintiff's Motion
for Leave to Conduct Supplemental Discovery, attaching M@lasser’s declaration isupport.
(Doc. 178 at 4 (“[l]t is important to understand that the alleged embezzlemens an issue

between Mrs. Klubert and the BaRoom Club.”). It bearsepeating that Mayor Closser swore

that:

2. Members of the Yorkville Fire Department privately raise money for the
fire department in what is known as the Back Room Club.

3. The Village has no involvement in the collection, saving, or spending of
the privately raised Back Room Club money.

4. [He] underst[ood]that Valerie Klubert owed money to the Back Room
Club.

5. In 2014, the Back Room Club addressed the issue of money owed with

Valerie Klubert, independérmf the Village of Yorkville, and entered into
an agreement for Mrs. Klubert to pay back money to the Back Room Club.

6. The Village of Yorkville had no involvement in the Back Room Club’s
decision as to how to handle the matter of money owed by Valerie
Klubert.

7. The Village of Yorkville had no involvement in whether Valerie Klubert

should or should not be prosecuted in regard to the money owed to the
Back Room Club.

(Doc. 1781). The Court disagreed and allowed the discovery to proceed (Doc.al8égjsion
that was upheld over defense counsel’s objecats. 227; 194). Despite thisefiénse counsel

remained steadfast in his position that his clients could not, anddwnot, produce the
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discovery—making baseless objectiongjefending Mayor Closser’'s fabricated notes as a
legitimate source of information, and providing inadequate answers to the Court’s questions
during oral argument.

I. Baseless Objections And Defense Of Mayor Closser’s
Fabricated Notes

As the Court discussexlipra(at p. 58-60), defense counsel made baseless objections to
written discovery and during depositionBefense counsel’'s objectioesenasserted privilege
on behalf of the Back Room Club, despite representing in every other instaccaltdenot
speak for that entity.See suprgat p. 33 (stating that audit documents “may be subject to
attorney-client privilege concerning Mr. Battistel and the Back Room Elub”

Defense counsel also defended Mayor Closser’s fabricated notes as a legdunmnadeo$
information. (SeeDoc. 324, PAGEID #: 10276 (noting changes but refusing to admit that they
were material)).For examplewhen faced witlthe Second Motion to Compel and for Sanctions,
defensecounselclaimed full compliance withthe supplemental discovery requestsspite
producing just two document@n unsigned and undated agreement and Mayor Closser’s
fabricatednotes. (SeeDoc. 258 at 34). This was a critical time in this casehe original notes
were missing and the Court and Plaintiff’'s counsel had inquirechamy occasions what was
being done to search for themSeg, e.g.Doc. 257, PAGEID #: 8857 Despite this, defense
counsel’'srepresentatiasito the Courimerely reiterated Mayor Clos&edeposition testimory-
that hehad"”prepared the typed version of his notes simply because he was concerned about the
legibility of his handwriting and whether he and others would even be abladdhvem. (Id. at
4). Defense counsel's lack of investigation and oversight are evidens ideblaration that

Mayor Closser did not consult with anyone regarding his decision to type the hotég.).
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Admitting that his client did not consult with him is not a defengeis an admissiorthat
defense couns&as not properly investigating.

Moreover, f defense counsel noted the material differences between the fabricated notes
and the handwritten notes, he refused to admit it to this C@dinen defense counsel ultimately
filed the handwritten notese did so without acknowledging the diftnces between thenfSee
Doc. 275). To the contrary, defense counsel’'s memorandum in support could mislead one into
believing the documents wemaibstantivelythe same. (SeeDoc. 2751, PAGEID #: 9328).
Defense counsel simply stated, “The Court w#le that Defendants have now attached the
4/13/2014 handwritten notes of Blair Closser which have been at issue in this t&ge.” (

Defense counsel's unwillingness to recognize the material differences betheen
fabricated notes and the handwrittentesis abundantly clear in his decision to use the
fabricated notes to prepare MBattistel for his deposition on June 15, 284@&/er two months
after the handwritten notes wesaibmittedto the Court. (Doc. 36Q, PAGEID #: 9635)
Specifically, Mr. Bdtistel testified that he met with defense counsel at his office the day before
his deposition and defense counsel provided him with just two documenitgsites from a Back
Room Club meeting and the typewritten notekl.)( When asked if he had ever sddayor
Closser’'s handwritten notes, Mr. Battistel testified “I know that Mr. Steffead them, but |
didn’t see them.” Ifl.). Given theotality of the circumstances, ti@ourt concludethat defense
counsel’s decision to use the typewritten notes in June 2016 was more than aofadaoghize
the material differencesit was an overt effort to bolster his clientsasis for discoveryon-

compliance.
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il. Oral Argument

As one would imagine, the Court had a number of questions for defense counsel at oral
argument First, the Court asked defense counsel about the legibility of the notes:

THE COURT: Do you agree that Mayor Closser’s notes, the handwrittenrversi

they are legible™o you agree that they are legible?

MR. STOFFERS: Yes.
(Doc. 324, PAGEID#: 10278). Next, the Court askddfense counsel about the actions he took
in relation to the search for the handwritten notes. Defense counsel could not lséhte w
communications he had with Mayor Closser about the notes between April 1 t2@t&te of
Mayor Closser’s depositiomnd April 14, 2016the date couns&laims to have received them.
(Id., PAGEID #: 10279-80). Most significantly, when the Court asked defense counsel about the
relationship between therei Department and the BaRoom Club, defense counsel continued
to argue that his clients had no ability to produce the requested docuiderdgtated:

| agree [the] terms [Fire Department and Back Room Club] are used

interchangeably, but that do&smean that the Back Rooflub doesrt’ operate

separately from the Wage. Unfortunately, they talk about it, you knowgtip

ways in the Village itself, but that doesn't mean that\flilkege and the Back

Room doesiot operate separatelythink that’'s borne out when weoduced the

minutes of the meeting in May of 2014 when the Back Room Club decided what

they were going to do with Mrs. Klubert. And everybodsgtified that was the

Back Room Club’s decision, the Village had no involvement in dieatsion. It

was the Back Room Club’s money. So, yes, the terms, they esehamgeably,

but in terms of how they operate, the Back Room Club opesaferately from

the Village, which is borne out by their meeting of what to do with Mrs. Klubert.
(Doc. 324, PAGEID 1026%8). But when the Court questioned defense counsel about the legal
basis for the alleged impediment preventing his clients from accessing theatdsuraused in
the Fire Department, he struggled to answer. Defense counsel argued thaktRe&acClub

was ade facb corporation bytwhen presseddmitted that he hadn’t investigatethether the

prongs reguired to make de factocorporation had been satisfiedd.( PAGEID #: 10270-71).
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Defense counsel also struggled to ansyeegstionsabout the factual basis to support the
allegedlegal inabilityto access Back Room Club documents. When asked why the Back Room
Club’s Citizens Bankstatement waaddressed to “The Village of Yorkville dba Yeille Fire
Department Backroom{seeDoc. 3074, PAGEID #: 10023), defense counsel admitted that he
“[did]n’t know” and didn’t investigate. (Doc. 324, PAGEID 10272). Defense counsel also
admitted that the Back Room Club choosestieenbers of the Fire Departmetite Back Room
Club and the FirdDepartment had comingdl funds;and the Village Solicitor facilitated the
response to Plaintiff's subpoena to the Back Room Cllsh, RAGEID 1027273). On the final
point, defense counsel explained that the Village Solicitor didtstefense counselt®quest
because defense counagreed to help with the productiord.( PAGEID 10273-74).

If the Back Room Club were truly a separate entitwy couldthe Village facilitate the
responseo the subpoerta Defense counsel has not shown a single legal or factual impediment
that prohibited Defendants from producing information concerning Mrs. Klubert’s
embezzlement, arguing only that “the Village officitat [the Back Room Club] was a separate
entity.” (Id., PAGEID #: 10299 (emphasis added)). Their feeling wasn’t enolidhefendants
failed to produce discovery because the Back Room Club was purportedly sepdesise de
counsel needed to prove iBee Laukus292 F.R.D. at 500 (citingReg'l Refuse Sys. v. Inland
Reclamation C0.842 F.2d 150, 154 (6th Cir. 1988) (“The burden to prove that the failure to
comply with discovery obligations was the result of inability and not due to wi#fsl, bad faith
or fault rests with the sanctioned party.”)).

2. Oversight
Perhaps if defense counsel haibvided sufficient oversightf the discoveryprocess

from the beginningwe would not be at this point. In addition to a duty to investigatende
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counsel has an affirmative obligation to work with his clients to plan and executeoagior
search designed to produce any andesponsive documentsSee, e.g.Bratka 164 F.R.D. at

461 (“[T]rial counsel must exercise some degree of oversight to ensure dmatltant’s
employees are acting competently, diligently and ethically in order to fulfiil tegponsibility

to the @urt.”). In this case, defense counsel appears to siavaly sent the requests to the
Village, without working in conjunction with his clients to identify individuals with kienlige

about responsive documents, to determine the scope of responsive documents, or to discover
where the documents might be kept.

In fact, many Village officials who were in a position to search for anatdoesponsive
documents were never asked to look for them. For examfagor Closser testified that he
didn’t search foany documents(Doc. 278-3, PAGEID #: 9503). Mr. GooleVillage Council
Memberand Fire Departmentlember testified that no one had ever asked him to look for or
produce any documents in this case, and the first time he did so was in respongdittsPla
subpoena served in M&0p16. (Doc. 304, PAGEID #: 9906). Similarly, Mr. Copeland, wh
wore many hats at the Village &\VS Chief Village Fire DepartmenMember, and Village
Police Oficer, testified that hdnad never been askéd search forany documents in this case
and did not so until subpoenaed in J@@d6. (Doc. 3011, PAGEID #: 972821). By then,
however,it was too late-the run sheets and the audit records had disappeared. Thus, defense
counsel’'s belated request was tantamounbtaasking at all.

3. Preservation

Further, thisseries of events directly invokes a critical aspect to discovemsvéany

case—the dutyto preserve. The duty to preserve does not reside with clients alSee.

Tellermate 2014 WL 2987051, at *1}20. It isalso counsel’'s duty, which requires more than
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the issuance oh general directive to preserve documents at the beginning of a $aseid
Rather, counsel has an “affirmative obligatiorspeak with the key players” to “preserve.the
sources of discoverable informationd.

As set forth above, defense counsel took little or no action to prevent the disappearance
of documents The Court questioned defense counsel about preservation related to the
supplematal discovery at the hearing. Defersminsel responded that hdidn’t specifically
tell anybody to preserve documentsit sent a form letter in 2011 at the outset of this litigation.
(Doc. 324 PAGEID #:. 102667). Wth years passing and personnel changes occurring, the
form letter was fafrom a meaningful effort to ensungreservation

4, Cooperation And Transparency

Finally, defense counsel’s overall approach to discovery was inconsisteritisvduty to
cooperate and be trgrerent about how information coulsk retrieved. Tellermate 2014 WL
2987051, at *1. In stark contrast to that duty, defense counsel argued repeatedly that some
discovery on a given topic was enough, regardless of his client's noncomphk&hc€ourt
Orders

For example in the Motion for Reconsideratioof the pinion and Order granting
Plaintiff’'s Motion to Compeldefense counsel argudtht because Plaintiff deposed two people
with knowledge, was provided the names of present EM&Snbérs and other Village Fire
DepartmentMembers had hospital records that “should contain” some information about pre
hospital treatment, and had some specific information regarding the transport og tfelda
fire, the Motion to Compel should have been denied. (Doat%). Similarly, defense counsel
argued that, becausiee embezzlemesnrelated documents were missing, Plaintiff should simply

recreate the audit himself.SéeDoc. 324, PAGEID #: 10265). He stated, “it would seem to
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me. . .that the same thing could have been done here that the Back Room Club did back in
2014, which is to go get the records from the bank, which is what Mr. Battistel, Mr. Copeland
looked at to perform an investigation to determine whether Mrs. Klubert took money and how
much.” (d.). As Plaintiff explainedsimply because hmay be able tobtain some information
from other sourcesloes not justify Defendants’ refustd produce discoverable documents.
(Doc. 55 at 2).Plaintiff is correct. SeeTellermate 2014 WL 298705]1at *4 “(stating that any
competent practitioner would know” that reason dtast justify a partys refusal to provide
responsive information over which it has corfxol Thus, monetary sanctions are also
appropriate given defense counsel’s faillargatisfy his duty to cooperate and be transparent.
Based upon the totality of the circumstances, the Court concludes that defensé counse
assisted his clients’ efforts to thwart discoveriherefore monetary sanctions against counsel
are warranted SeeTellermate 2014 WL 2987051, at *1Defensecounsel shall pajpintly and
severallywith his clientsfor the reasonable attorney’s fees and costs incurring in connection with
the Motion for SanctionsSeeid., 2014 WL 2987051, at *268homas E. Hoar, Inc. v. Sara Lee
Corp, 900 F.2d 522, 527 (2d Cir. 199@ffirming dedsion to hold client and counsel liable for
the failure to comply with discovery requests and court ordérs)sberg v. Webster49 F.2d
864, 87374 O.C. Cir. 1984) (“The trial court is in the best position to judge how much
respnsibility is due to thelient’'s recalcitrance and how muth the lawyers condonancer
participation in the cliens disobediencd.
1. CONCLUSION
The American legal system is uniqué/e trust one another to engage meaningfully in
the process so that the truth may be uncovered through transparent, cooperative disicovery

discovery unfolds as intended, little, if any, Court intervention is neetiede, Defendants,
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facilitated by counsel, stymied that open procd3sfendants first refused to give Plaintiff any
informationon relevantissues and then, only after Court intervention, cracked open the door to
discovery everso slightly. Despite Plaintiffs and this Coud’ repeated efforts, little was
discovered on criticalssues needed to prove Plainsifftase and to impeach key defense
witnesses. Defendants destroyed or Ilakicuments, withheld or unreasonably delayed
productions, and even fabricateddamce. As the protector oéveryones fair day in Court, the
judiciary cannot turn a blind eye when a party violates the trust we have placedainobiner to

be transparent and cooperativa.this case, the discovery process has been so perverted that it
would be unjust to require Plaintiff to prove Defendahédiility at trial.

For the reasons set forth above, Defendants’ Motion for Leave to file a Supplementa
Memorandum in Opposition is GRANTED (Doc. 275), the Motion to Compel Discovery is
DENIED as MOOT (Doc. 241), and it is RECOMMENDED that the Motion for Sanctions be
GRANTED (d.), and that default judgmenn liability be entered as to all Defendants, with the
exception of Police Chief MorelliFinally, Defendants and their counsel areDBERED to pay
jointly and severallythe reasonable expenses, including attorney’s fees, incurred in connection
with the Motion for Sanctions.

Procedure on Objections to Order

Any party may, within fourteen days after this Order is filed, file aed/es on the
opposing party a motion for reconsideration by a District Judge. 28 U.S.C. 8636(b)R)(@),
72(a), Fed. R. Civ. P.; Eastern Division Order No-39Ipt. I., F., 5. The motion must
specifically designate the order or part in question and the basis for anyarbjdgesponses to

objections are due fourteen days aftejeotions are filed and replies by the objecting party are
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due seven days thereafter. The District Judge, upon consideration of the motioret ssatles
any part of this Order found to be clearly erroneous or contrary to law.

This Order is in full focce and effect, notwithstanding the filing of any objections, unless
stayed by the Magistrate Judge or District Judge. S.D. Ohio L.R. 72.3.

Procedure on Objections to Report and Recommendation

If any party objects to this Report and Recommendatiat, @rty may, within fourteen
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s). JAudge of this Court shall make @& novo
determination bthose portions of the Report or specified proposed findings or recommendations
to which objection is made. Upon proper objections, a Judge of this Court may accdpprrejec
modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
evidence or ray recommit this matter to the Magistratedde with instructions. 28 U.S.C.

8§ 636(b)(1).

The parties are specifically advised that failure dbject to the Report and
Recommendation will result inwgaiver of the righto have the District Judge review the Report
and Recommendatiare nove and also operates asvaiver of the right to apa the decision of
the DistrictCourt adopting the Report and Recommendati®ee Thomas v. Ard74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT IS SO ORDERED.

Date: December 222016 /s/ Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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