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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Robert A. Brown, et al.,
Case No. 2:11-cv-1122

Plaintiffs,
V. Judge Graham
Tellermate HoldingsLtd., et al., Magistrate Judge Kemp
Defendants.

OPINION & ORDER

The courseof this litigation is an appalling example of discovery run amok. This
straightforward age discrimination case has spawned ngmdgyears of collateral litigation
over discovery, which has consumed enormous amournkee aesourceof the parties and this
Court without materially advancing the goal of fair and efficient prepardtiotrial. It is the
Court’s intention to resolve these collateral disputes expeditiously and puagkisc course for

trial before the end of the year.

Background

This matter is before the Court on a number of discexaated objections and motions.
The Plaintiffs in this case are Robert adldristine Brown, former salespersons for Defendant
Tellermate The Defendants are Tellermate Holdings Ltd.; Tellermate, Inc.; PawdleReDavid
Lunn; Gareth Davies; Edgar Biss; John Pilkington; Debra Elliott (collectiielgfendant
Tellermate); andinsperity PEO Services, L.P. (Defendant Insperitefendant Tellermate
offers cash management products and servibegendant Insperity isa human resources

outsourcing company
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In August 2011, Defendant Tellermate terminated the Plaintiffs’ employmewntreb
months after their termination, the Plaintifsmmenced this action f@ge discrimination. As
the Magistrate Judge diplomatically put it, “[d]iscovedid not go smoothly.” July 1, 201@p.

& Order at 2, doc. 96The parties repeatedly clashed odescovery matters, necessitating the
Magistrate Judge’s frequent interventidlow before the Court atbe Defendants’ objections to
the Magistrate Judge’s award of discovery sanctions against the Defeaddiite Plaintiffs’

objections to the Magistrate Judge’s denial of their Second Motion for Default Juidgme

. Standard of Review
“The nature of the matter considered by the magistrate judge, dispositive or

nondispositive, determines the standard of review by the district c@Quitfin v. Bank of Am.,

N.A., No. 2:14CV-02335JTF, 2015 WL 3892058, at *1 (W.D. Tenn. June 24, 2(&Bing
Fed. R. Civ. P. 72(b)(3)). When reviewing a magistrate judge’s nondispositive rulingstiie di
court applies dclearly erroneous or contrary to lawstandard of review. Fed. R. Civ. P. 72(a);
28 U.S.C. 8 636(b)(1)(A). In contrast, the district court reviel@snovoa magistrate judge’s
ruling on a dispositive matter. Fed. R. Civ. P. 72(b)(3); 28 U.S.C. § 636(b)(1).

An award of attorneys’ fees for dis@y misconduct is not dispositive of a claim or
defense and is therefore reviewed under Rule 72(a)’'s “clearly erroneowusitoarg to law”

standardEstates of Ungar & Ungar ex rel. Strachman v. Palestinian Auth., 325 F. Supp. 2d 15,

25 (D.R.l. 2004)aff'd sub nom.Ungar v. Palestine Liberation Org., 402 F.3d 274 (1st Cir.

2005) seealso Baker v. Petersqr67 F. App’'x 308, 311 (6th Cir. 2008per curiam) (citing

Ocelot Oil Corp. v. Sparrow Indus., 847 F.2d 1458 (10th 1888, for the proposition that “the

magistrate’s imposition of attorney fees as a discovery sanction emexviunder the ‘clearly



erroneous or contrary to law’ standardZgng v. ZangNo. 1:11CV-884, 2014 WL 5426212, at
*4 (S.D. Ohio Oct. 22, 2014(finding that “[w]ith few exceptionsprders concerning piteial
discovery matters including the imposition of monetary sanctions for violations unteBR
are considered to be nalispositivé and awarding attorneys’ fees and costs as a sanction for
discowery misconduct). The Court reviews the Magistrate Judge’s award of gofees under
the clearly erroneous or contrary to law standard of review.

The evidentiary sanction imposey the Magistrate Judge precludbs Defendants from
“from using any evidence which would tend to show that the Browns were terminated for
performanceelated reasonsld. at 45 In the Court’s view, whether this sanction is “dispositive
ofa...defense,” Fed. R. Civ. P. 72(a), for the Defendants, and thus sudgcio review, is
a close call While this sanction precludes the Defendants from asserting a potential non
discriminatory reason for the Plaintiffs’ termination, it does not preclud®#iendants from
asserting other nediscriminatory reasons for the PIlaffs’ termination. Thus, it does not
preclude the defense that the Plaintiffs were terminated fordiscnminatory reasons.
Thereforethe Court reviews the evidentiary sanction under the clearly erroneous or comtrary t

law standard

IIl.  Discussion

The Defendants have objected to the Magistrate Judge’s July 1, 2014 Opinion and Order
imposing sanctions. The Plaintiffs have objected to the Magistrate Judge’'s Byr2015
Opinion and Order denying their Second Motion for Default Judgment. The Cduaddiess

each set of objections separately.



A. The Plaintiffs’ First Motion for Default Judgment

In the fall of 2013, the Plaintiffs filed a Motion for Default Judgment (doc. 60) and a
Motion for Sanctions (doc. 6%gased on their belief that the Defenddrsgengaged in a pattern
of obfuscation and misconduct related to discovery. After the parties briefed trensnatie
Magistrate Judge held a thrday evidentiary hearing. At the conclusion of that hearing, the
Magistrate Judge offered the parties the opportunity to submit additionahgyietit the parties

declined to do so.

1. The Magistrate Judge’s July 1, 2014 Opinion and Order

The Magistrate Judge issued his Opinion and Order ruling on the Plaintiffs’ motions
July 1, 2014. He identifiethreeareas in which the Defendants and their coymdehe law firm
Calfee, Halter & Griswold LLPCalfeg, failed to live up to their dovery obligations: (1)he
preservation and production of salesforce.com records; (2) the production of rexureisimng
a previous age discrimination claim against the Defendants (the Frank Mexkaeaias); and
(3) the production of 50,000 pages of payee performanceelated documents and the
designation of those documents as “Attorneys’ Eyes OAl\simmary of each of these issues is
necessary to understand the objections now before the Court.

Salesforce.com RecordsSalesforce.com provideservices and products related to
“customerrelationship managementDefendant Tellermate contracted with Salesforce.com to
provide customer relationship management applicafmmthe use of Defendant Tellermate’s
sales employeeg=ach salesperson hacihown account in which they could record a variety of
sales activities, including: customer contacts, potential sales leads, amdaitido concerning

actual sales.



During discovery, the Plaintiffs requested that thefendant Tellermateproduce
salesbrce.com reports for the Plaintiffs and theirweorkers. The Plaintiffs sought these records
to help establish their contention that their sales performance was comparaiedf younger
employees whavere not terminated.

Defendant Tellermataonethéess asserted thét could not produce the salesforce.com
reports requested by the Plaintiffs because: (1) they did not maintain hard ofpies
salesforce.com reports; (2) they could access historical salesforce.com data and could only
access salesfoe.com in real time; (3) they were contractually prohibited from turning over
salesforce.com data to third parties; and (4) salesforce.com, rather thaDefiredant
Tellermate had possession and control over the salesforce.com data that the Plainidttead.
These justifications were either false or irrelevant as demonstrated by the tgsbithe
Defendant Tellermate'smployees. Seduly 1, 2014 Op. & Order at11, 12-13 Moreover, the
plain language of the contract between the Defendant Teteland Salesforce belied many of
Defendant Tellermate’'argumentsSeeid. at17.

The lengthy battle over the production of the salesforce.com recordmasundedy
the preservation, or lack thereof, of those same recBalkwing the Plaintiffs’ termination,
Defendant Tellermate’s salesforce.com administrators had the ability to atlhess
salesforce.com records, including those of the Plaintiffs, and change or delete tioforima
those accountsld. at 11. Despite their receipt of the Plaintiffs’ preservation letrthe
beginning of this litigationDefendant Tellermatdid not take any steps to preserve the contents
of the salesforce.com databage. at 15-16. Defendant Tellermate failure to preserve the
records may have oarredbecause of their mistaken belief that the salesforce.com kept backup

records of information entered into salesforce.com applicatimhsat 15. However, as



Defendant Tellermatéater determined, salesforce.com did batkup data in salesforce.com
applications beyond three to six montlis.at 16.

The Plaintiffs’ forensic review of Defendant Tellermate’salesforce.com records
revealed the problem with this lax approachDefendant Tellermate’siscovery obligations.

The forensic expert explainettiat it was not possible to determine whether, in the interim
between the Plaintiffs’ termination anaetforensic review of the safesce.com records, anyone
changed or deleted the information theréth.at 16. Consequently, any data contained in the
salesforce.com application that is older than three to six months is inherestlghlerid.

Frank Mecka Document3he Magistrate Judge then turned to the Defendants’ failure to
produce dcuments concerning Frank Mecka. Mecka waasformer salesperson for the
Defendants. Aftehis terminationhe alleged that he was discharged because of his age. Mecka
settled his claim of age discrimination with the Defendants. The Plaintiffs redquéstiethe
Defendants produce a variety of documents relating to Mecka, incltiteraggreement settling
his claim.Although the Defendants initially objected to the Plaintiffs’ requespfoduction of
documents relating to that agreement, the Defendants agreed to produce the relevant, non
privileged documents.ld. at 19. On February 15, 2013, the Defendants produced “a few
documents,” stating that those were all of the-ponileged documents related to Mecka. At
that point, the Defendants had not created a privilege log with respect to &my allegd
privileged Mecka documentkd.

In April 2013, the Magistrate Judge found that the Defendants had waived their claim of
privilege with respect to the Mecka documents by failing to create a pevidggand ordered the
Defendants to produce the relevashdcuments.ld. This Court overruled the Defendants’

objections to the Magistrate Judge’s ruligee July 29, 2013 Order, doc. 46. Prior to the



Magistrate Judge’s ruling, the Defendants had represented that only two docuweentsing
withheld as a magt of privilege. July 1, 2014 Op. & Order at 19-20. Subsequent events revealed
this representation to be false. Following this Court’s Order denying thed2efes’ objections,

the Defendants’ produced more than two Mecka documents but also producedgavilege

log, listing more than 30 Mecka documents as subject to the attdiaey privilege.ld. at 20.

The Defendants had not previously made any claim of attariey-privilege.ld. at 20.

Document Dump and Attorneys’ Eyes Only Designationaly, the Magistrate Judge
turned to the Defendants’ handling of discovery with respect to documenterningthe
performance of the Plaintiffs’ eaorkers. Initially, the Defendants represented that the number
of such documents was “unlimitedd. at 21.However in response to the Plaintiffs’ motion to
compe| contrary to theirearlier statementhe Defendantsepresented that only about 20 such
documents existedd. With limited evidence before him, the Magistrate Judge directed the
Defendants to produce any additional performance evaluation docuideat21-22.

Following the issuance of the Magistrate Judge’s order, the Defendants ndtdied t
Plaintiffs that their request for performance evaluatelated documents encompassed 35,000
to 40,000 recorddd. at 23. After the parties failed to agree on search termstemtially limit
the number of records that needed to be produced, the Defendants produced 50,000 pages of
documentsld. at 22-23. Most of these documents were irrelevant and nonresponsive to the
Plaintiffs’ discovery request, which the Defendants justified, in par eesult of the limited
time in whichthey had to produce the documents in questdrat 24.

Further, theDefendants marked almost all of these documents as “Confidential
Attorneys’ Eyes Only” (AEO)Id. The Magistrate Judge’s prior protective order had set out the

narrow terms under which such a designation could be appdieat 24-25. According to the



Defendants, they viewed Plaintiff Robert Brown as a business competitor, whkiifleg their

use of the AEO designatiold. at 25. The parties’ negotiations over these designatilesl fld.

at 25-26. While ecknowledging that their production of these documents was overinclusive, the
Defendants nonetheless failed to conduct a more precise review of the documenssion e
determine whether they were responsive or whether the AEO designation wasiafgidpat
26-27.

The Magistrate Judge’s Sanctionk his Opinion and Order of July 1, 2014, the
Magistrate Judge denied the Plaintiffs’ Motion for Default Judgment and founddn#iat
lessersanctions were appropriat€onsdering each of the discoverissues before him, the
Magistrate Judge assigned faultboth the Defendants and their counsiel. at 3:41. With
respect to the salesforce.com isstiee Magistrate Judge found thtae Defendants failed to
provide full, truthful, and appropriate discovery responisesit 31-32, and that the Defendants’
counsel failed to conduct a reasonable investigation of the Defendants’ abilitydiacerthe
salesforce.com records, at 32-34.As a result of these failings:

The Browns did not get this discovery timely; they were forced, unnecessarily, to

spend time and money trying to resolve the matter informally, with the Court,

and, eventually, by way of motions practice; and by the thmag got it, due to

Tellermate$ failure to preserve the evidence properly, they had no way of

knowing how much of it was still reliable and accurate.
Id. at 32. Turning to the remaining discovery issues, the Magistrate Judge foundehddd¢s’
and theircounsel’s handling of the Frank Mecka documents and the performance evaluation
related documents wepart of a larger pattern of miscondudt.at 37-41.

In support of his decision to impose sanctions, the Magistrate Judge cited Fedesal R

of Civil Procedure 26(g)(3), 37(a)(3)(c)(B)(iv), 37(b)(2); 28 U.§A927; the Court’s inherent

authority; and the common law related to the spoliation of evideédcat 41.The Magistrate



Judge concluded that an award of attorneys’ &wkexpenset® the Plaintiffs’ for all motions
practice related to the salesforce.com recoftsnk Mecka documents, and performance
evaluationrelated documentwas appropriateld. at 42 45-46. The Magistrate Judge ordered
the Defendants and their counsel to joimhy these fees and expensés. at 46.

The Magistrate Judge further found that the severity of the Defendants’ misconduct
during the discovery process justified a further sanction, holdinghbabefendants would be
“preclude[d] . . . from using any evidence which would tend to show that the Browns were
terminated for performaneaelated reasons.id. at 45. The Magistrate Judge explaindus
reasoning as follows:

The Browns need evidence to make out their claim that performance issues were a
pretext for age discrimination. Because Tellermate professes not to have done
formal performance evaluations of its representatives, the most comprehensive
evidence of thir performance (and the Brownawn performance) appears to be

the salesforce.com information. But that information cannot be trusted, and even a
forensic computer expert has no way to detect what changes, deletions, or
additions were made to the database on an historical basis. Consequently, even a
sanction like forcing Tellermate to pay for the entire cost of a comprehensive
examination of the database and an extraction of all relevant perfornedaieel
information would do nothing to guarantee that the information was reliable. And
precluding Tellermate from contesting the accuracy of the information would not
help, either, because any introduced inaccuracies in the databdketheir

timing and content unknown and unknowablaight actually favor Tellermate.

This sanction ixommensurate witthe harm caused by Tellermataliscovery
failures, and is also warranted to deter other simigitlyated litigants from
failing to make basic, reasonable inquiries into the truth of representatigns the
make to the Court, and from failing to take precautions to prevent the spoliation
of evidence. It serves the main purposes of Rule 37 sanctions, which are to
prevent parties from benefitting from their own misconduct, preserving the
integrity of the judicial process, and deterring both the present litigandyther
litigants, from engaging in similar behavidr.is also an appropriate response to
the spoliation of evidence.

Id. at 44-45(internal citations omitted)



After filing their objectiongo the Magistrate Judge’s Opinion a@dder, the Defendants
terminated Calfee’s representation and retained new counsel. Whereas tldabtsfpreviously
had joint representation, Defendant Tellermate and Deferidapeérity retained separate law
firms to represent their individual interesbeeNotices of Appearance, docs. 97, 98, 107, 108,
112, 115121). Due tats joint liability with Defendant Telelrmatior the Plaintiffs’ attorneys’

fees and expenses, Calfee continued its involvement in this case as an intergsted pa

2. The Courts Analysis

Defendant Tellermate makes numerous objections to the Magistrate Judgets@pithi
Order.As an initial matter, Defendant Tellermate argues that Rule 37(b)(2) sancaionst be
imposed in this case because it did not violate a Court deérTellermate’s Objections at 25
27, doc. 99. Rule 37(b)(2) provides that a court may sanction a party for “fail[ing] toambey
order to provide or permit discovery, including an order under Rule 26(f), 35, or 37(a).” In his
July 1, 2014 Opinion and Ced the Magistrate Judge cited Rule 37(b)(2) as one of many bases
for his sanctions order.

The Magistrate Judge’s reliance on Rule 37(b)(2) was appropriate. Defermtlannate
and its counsel violated the Magistrate Judge’s April 3, 2013 Opinion aner Qidc. 37)
granting the Plaintiffs’ motion to compel. In his Opinion and Order, the Matgstfudge
instructed Defendant Tellermate to “[p]Jroduce additional docunrespnsiveo the request for
documents either constituting or pertaining to evaluatibother sales representatives.” April 3,
2013 Op. & Order at 11, doc. 37 (emphasis added). In response to this Order, Defendant
Tellermate produced over 50,000 documents, many of which counsel for Defendamhateller

conceded were not responsive to Baintiffs’ request for productiorSeeduly 1, 2014 Op. &

10



Order at 24. By providing nonresponsive documents, Defendant Tellermate violated the
Magistrate Judge’s April 3, 2013 Opinion and Order. Defendant Tellermate’s aplatithat

Order was exacerbed by its failure to cure its nonresponsive production prior to the Magistrate
Judge’s July 1, 2014 Opinion and Order.

Further, the Magistrate Judge’s April 3, 2013 Opinion and Order directed Defendant
Tellermate to produce additional documents relating to Mr. Mecka, which had previeesly b
withheld on grounds of privilege. April 3, 2013 Op. & Order at 11. This Court denied Defendant
Tellermate’s objections to the Magistrate Judge’s finding that Defenddatriate waived its
claim of privilege for thes documentsSeeJuly 29, 2013 Order, doc. 46. Despite this ruling,
“Tellermate did not produce these additional documents.” July 1, 2014 Op. & Order at 21. This
too violated the Magistrate Judge’s April 3, 2013 Opinion and Order.

Finally, “attorney’s fees and costs, as well as other appropriate sanctions, may be

awarded under Rule 37(b)(2) for a violation of a protective drde@enado v. Cooper Tire &

Rubber Co., 274 F.R.D. 598, 64l (S.D. Tex. 2011jcollecting cases)Seealso Field Turf

USA, Inc. v Sports Const. Grp., LLC, No. 1:06 CV 2624, 2007 WL 4412855, at *4 (N.D. Ohio

Dec. 12, 2007)citing Rule 37(b)(2) and finding that “[tjhe Court has the power to dismiss a

claim or enter judgment against a party for failure to comply with disgawmeles, including

protective orders”)put seeLipscher v. LRP Publ’ns, Inc266 F.3d 1305, 13223 (11th Cir.
2001) (holdingthat Rule 37(b)(2) does not permit a district court to impose sanctions for a

violation of a protective order); Coleman v. Am. Re®$3 23 F.3d 1091, 1098 (6th Cir. 1994)

(Ryan, J., dissenting) (“In my judgment, the majority’s apparent coodubiat neither Rule
41(b) nor Rule 37(b) authorize the dismissal sanction the district court imposed thesgeint,

because neither Rule @) nor Rule 37(b) are the proper bases for resolving this case. This is a

11



case about the sanctions that are available to a district court for the violatiorpudtéstive
order.Rules 41(b) and 37(b) have nothing to do with protective ofjleidere, Defendant
Tellermate and itformer counsel’snassiveproduction 0f50,000 documents in response to the
Plaintiffs’ request for personnel evaluations, most of which had nothing to do withnpels
evaluations,violated the Magistrate Judge’s April 18, 2013 Protective Order (doc. 39).
Defendant Tellermate and its counsel designated 99% of those 50,000 documentse with t
“Confidential — Attorneys Eyes Only,” the most protective designation available under the
Magistrate Judge’s Protective Order. July 1, 2@l & Order at 24. But as the Magistrate
Judge noted, Defendant Tellermate lacked a basis for assigning this desigmatany of these
documents, such as a picture of badyat 25-26. Defendant Tellermate’s inappropriate use of
the “Confidential- Attorneys Eyes Only” designation violated the Magite Judge’s Protective
Order and provides an additional basis for the imposition of Rule 37(b)(2) sanctions.

Because Defendant Tellermate and its counsel “failled] to obey an order to poovide
permit dscovery,” Rule 37(b)(2) sanctions are available in this case.

Pursuant to Federal Rule of Civil Procedure 37, the Court has discretion to impose
sanctions against a party for failure to comply with discoweders Fed.R. Civ. P. 37(b)(2.
Courts consider a four factor test to determine whether the impositiotrefe sanctions under
Rule 37 is appropriate:

The first factor is whether the parsyfailure to cooperate in discovery is due to

willfulness, bad faith, or fault; the second factorwikether the adveasy was

prejudiced by the party’s failure to cooperate in discovery; the third fagtor i

whether the party was warned that failure to cooperate could lead to the sanction;

and the fourth factor in regard to a dismissal is whether lessadsanctions were
first imposed or considered.

Freeland v. Amigo, 103 F.3d 1271, 12Bth Cir.1997).

12



In addition to its authority under the Federal Rules of Civil Procedjajedistrict court
has the inherent power to sanction a party when thay pahibits bad faith, including the

party’s refusal to comply with the coust’orders’ Youn v. Track, Inc., 324 F.3d 409, 420 (6th

Cir. 2003)(collecting cases)Although a court ordinarily should rely on the Rules rather than
the inherent power,” thei8h Circuit recognizesthat “the inherent power of a court can be

invoked even if procedural rules exist which sanction the same conduct.” Metz v. Uaizn B

655 F.3d 485, 491 (6th Cir. 2011).

Willfulness, Bad Faith, or FaulDefendant Tellermate ast®that its failure to cooperate
in discovery was not due to bad faith, willfulness, or fault. Instead, Defendletriate argues,
any misrepresentations made to the Court were a result of miscommunicatieeein the
Defendants and their former coundaéf. Tellermate’s Objections at-324.

In Barron v. Univ. of Michigan, the Sixth Circuit elaborated on what is required to

support a finding of willfulness, bad faith, or fault:
whether the party failure is due to willfulnes bad faith, or fault . ..requiresa
clear record of delay or contumacious cactdContumacious conduct is behavior
that is perverse in resisting authority and stubbornly disobediéet.[party’s]

conduct must display either an inteatthwart judicial proceedings or a reckless
disregard for the effect of his conduct on those proceedings.

— F. App’x —, 2015 WL 3450075, at *3 (6th Cir. May 29, 2015) (internal citations and
guotation marks omittgd Under this definitionthe Court has little trouble concluding that
Defendant Tellermate and itsformer counsek actions during the discovery process were due
to a combination of gross negligence and bad faitie. actions of Defendant Tellermated its
former counsel significantly delayed the prosecution of this caseleamdnstratecd reckless
disregard for their obligations to the Court.

The Magistrate Judge’s finding thBefendant Tellermate and its former counsel made

numerous false and misleading representations to the Plaintiffs and the Cordingedfaeir

13



ability to produce the salesforce.com recasdsvell supported by the recor8eeJuly 1, 2014

Op. & Order at 78, 89 (identifying false and misleading statements made by Defendant
Tellermate and its former counsel to the Riffis regarding their ability to produce the
salesforce.com recordsit. at 8 (identifying false statements made by Defendant Tellermate and
its former counsel to the Court regarding their ability to produce the caesfom records).
Throughout the dicovery process, Defendant Tellermate and its former counsel ingorrectl
asserted that the salesforce.com records belong8dl¢sforceand not Defendant Tellermate,
and therefordefendant Tellermateould not produce those records. Moreover, formenselu

for Defendant Tellermate argued that Defendant Tellermate’s contract witoSadgsrohibited
Defendant Tellermate from producing the salesforce.com records despitaithtapyjuage of

the contract to the contrary.

Likewise, with respect to the lank Mecka documents, Defendant Tellermate and its
former counsel: failed to produce discoverable documents in a timely manner; rhisled t
Plaintiffs and the Court about the number of discoverable documents; and claimedrtiiaifm
the documents in quesh were privileged without creating any privilege log as required by the
Rules. Moreover, with respect to the performance evaluation docuseemgist by the Plaintiffs,
Defendant Tellermate and its former counsel produced more than 50,000 documentst the va
majority of which were irrelevant to the discovery requested by the Plainbiéspite the
overbroad production, counsel for Defendant Tellermate designated almost all of shem a
“Confidential —Attorneys’ Eyes Only.” Former counsel for Defendant Tellgte took little, if
any action, to cure these production deficiencies.

In responding to discovery requests, the Court expects parties to provide accurate

information to their counsel and opposing parties. Howeveal ‘tounsel must exercise some

14



degre of overgght to ensure that their clieatemployees are acting competently, diligently and

ethically in order to fulfill theiresponsibility to the CouttBratka v. AnheuseBusch Co., 164

F.R.D. 448, 461S.D. Ohio 1995) The Magistrate Judge’s finding thBefendant Tellermate
andits former counsel did not fulfill their respective obligations is well supporetdrecord.

The recordsupports the findinghat Defendant Tellermate’s and its former counsel’s
failure to @operate with discovery was a result of gross neglideame: bad faittand notsimple
negligenceresulting from miscommunication. h& recordfurther supports the findinghat
Defendant Tellermate’s failures, and those of its former counsel, wetref @ ongoing pattern
of discovery misconduct and that their actions were in bad faith.

Prejudice Defendant Tellermate maintains that the Plaintiffs have suffered no prejudice
as a result of its misconduct because the Plaintiffs “received the discbhaghety sought.” Def.
Tellermate’s Objections at 34. The Court disagrees. Defendant Tellermateiseatgis
inconsistent with the Sixth Circuit's definition of prejudides the Sixth Circuit has explained,
in the context of Rule 37, a litigant is prejudidedan opposing party’s “dilatory conduct if the
[litigant] is ‘required to waste time, money, and effort in pursuit of cooperation wtheh [

opposing party] was legally obligated to provideCarpenter v. City of Flint, 723 F.3d 700, 707

(6th Cir. 2013 (quotingHarmon v. CSX Transp., Inc., 110 F.3d 364, 368 (6th Cir. 29%hAat

the Plaintiffs ultimately received the salesforce.com records, Mecka dosjmedt personnel
evaluations ignores the fact that the Plaintiffs were required to expend “toneymand effort”
to compel the production of these documents that Defendant Tellermate was leggditedlb

provide in the first place. This, in and of itself, satisfies the prejudice standard.

In the context of Rule 37, gross negligence is sufficient to establitofathe part of a sanctioned party.
Bratka 164 F.R.D. at 460.

15



Further, Defendant Tellermate’s argument ignores the mibredamental prejudice
suffered bythe Plaintiffs’ in this case. As thoroughly explained by the Plaintiffs’ igie expert
at the evidentiary hearing before the Magistrate Judge, Defendant Eederrailure to
preserve the salesforce.com records has made it imposskiewonhether the salesforce.com
records have been altered since the Plaintiffs’ termination. In short, defoseé.com records
are now unreliable and therefore of little evidemtizalue to the Plaintiffs.

Notice Defendant Tellermate also argues that the imposed sanctions came without
warning and are therefore improper. Def. Tellermate’s Objections at 34.dkugdo Defendant
Tellermate:

[i]n granting the Browns’ Motion to Compel, this Court did not warn Defendants

that they would be faced with defense preclusion sanctions. Nor did this Court

conclude at that time that Defendants’ opposition to the Browns Motion was

“substantially unjustified” so as to justify an attornefgége sanctions under Rule

37 or warn Defendants that they may be liable in the future for such fees (or any

other sanctions) based on their opposition.

The Court notes some tension in Sixth Circuit case law as to whether notice islateabs

requirenent prior to the imposition of extreme sanctionsPgitz v. Moretti the Sixth Circuit

reversed the district court's Rule 37(b) sanctions because, in part, the districfadedr to
provide the defendants with notice that failure to cooperate in discovery could ldanséo t
sanctions. 292 F. App’x 475, 480 (6th Cir. 2008). Hadtz court observed that “[t]he district
court in this case never explicitly warned the parties about the possibility andtysefe
sanctions” and emphasized that “[c]leartio® is required” prior to the imposition of such
sanctionsld.

Other Sixth Circuit decisions suggest a different view of the notice requitefiibere is

no magiewords prerequisite to dismissal under Rule 37(bniversal Health Grp. v. Allstate

16



Ins. Co, 703 F.3d 953, 956 (6th Cir. 2013), and no one factor is dispositive under the Rule 37(b)

analysis,United States v. Reye807 F.3d 451, 458 (6th Ci2002) Where a court finds that a

party acted in bad faith, notice is not requirBdeHarmon v. CSX Transp., Inc., 110 F.3d 364,

367 (6th Cir.1997) (“Where a plaintiff has not been given notitat dismissal is contemplated,
a district court should impose a penalty short of dismisskass the derelict party has engaged
in bad faith or contumaciousonduct” (internal quotations and citation omitte(@mphasis
added)).

Here, it is unclear whether Defendant Tellermate was put on rimtidee Courthat its
failure to comply with discovery orders could lead to the imposition of extramaigns. But
even assuming that it was not, the Court agrees with the Magistrate Judgir's that
Defendant Tellermate and itsrmercounsel acted in bad faitlmiting the import of the notice
requirement in the context of Rule 37(b) sanctieegid. Moreover,even absent the finding of
bad faith, no one factor under the Rule 37(b) sanctions analysis is dispés#yes, 307 F.3d at
458, and “prior warning is not indispensable” to the imposition of such sanckbasnacy

Records v. NassaB79 F. App’x 522, 524 (6th Cir. 201®itations omitted).

Here, the Magistrate Judge issued an order granting the Plaintifigsmiotcompel. If
there has been an order compelling discoveryijt is not ordinarily necessary (although it may
be desirable) that theoart have warned the sanctioned party in advance of the risk of serious
sanctions' 8B Charles A. Wright and Arthur R. MilleFed. Prac. & Proc. § 2289 (3d éfl15).
The Plaintiffs then filed a motion for default judgment and a motion for sanctionggputt
Defendant Tellermate on notice that the most severe sanction available under(Bulde3ault
judgment, could be imposed. The Magistrate Judge held adhyeevidentiary hearing at which

Defendant Tellermate and its former counsel had ample opportunity to present evidence
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explaining their conduct. At the end of the hearing, the Magistrate Judge madehelehe

would be imposing sanctions on Defendant Tellermate and that the only remaining question was
how serious those sanctions would be. He offered Defendant Tellermate the opportunity to
submit additional briefing, but it declined to do so. While the Plaintiffs’ motions mayawat h
providedprior noticethata failure to cooperaten discoverycould lead tcsevere sanctionsa®

motion todismiss or for default is sufficient to put the offending party on notice that such a

sanction is being considerédrield Turf USA, Inc, 2007 WL 4412855, at *4 (citinReyes 307

F.3d at 458).

Consideration of Lesser SanctionBefendant Tellermate argsiethat less drastic
sanctions are available. In its view, the Court should choose to extend the discadiryede
rather than the preclusion sanction imposed by the Magistrate Judge.T@&ekmate’s
Objections at 35-37.

The fourth factor obligates courts to consider the availability of lessen@as)civhich
the Magistrate did hersgeJuly 1, 2014 Op. & Order at 426 (“The Court is mindful that, in
choosing the correct sanction, it must consider whether punishment short of entiefagltas
to liability, or some issue connected with liability, would be sufficient to addtes magrude
of the misconduct involved” and explaining its reasoning for imposing serious sanctions)

Evidentiary Sanction“In selecting a sanction under Rule 37, a caondy properly
consider both punishment and deterrehdratka 164 F.R.D.at 459 (citing Nat'l| Hockey

League v. Metro. Hockey Club, 427 U.S. 639, 643 (1976); Patton v. Aerojet Ordnance Co., 765

F.2d 604, 607 (6th Cir1985)). Defendant Tellermate’'s persesit misconduct and gross

negligence in the discovery process in this case warrant sanctioigraiep164 F.R.D. at 463
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Further, significant sanctions are necessary to deter future partieshain counsel from
engaging in similar behavior before this Court.

In Bratka this Court imposed a default judgment where a defendant was guilty of “gross
negligence and lack of gooditfa in complying with plaintiffs dscovery requests and the
Court’s discovery ordét.ld. It did so, in part, because the defendant withheld discoverable
documents that were relevant to the issues of fault and proximate cause. ThedSonede

[i]f litigants are to have any faith in the discovery process, they must khat

parties cannot fail to produce highly relevant documents within their possession

with impunity. Parties cannot be permitted to jeopardize the integrity of the

discovery process by engaging in halfhearted and ineffective effortentfyd
and produce relevant documents.

Like the Magistrate Judge, the @b believes that Defendant Tellermate’s conduct with
respect to the salesforce.com records has prejudiced the Plaintiffs &bititesent their case.
Although the parties debate the relative importance of the salesforceecomds, there is no
guestion that they are relevant to the Plaintiffs’ age discrimination clémeed, they were
highly relevant atthe time DefendantTellermate resisted their discovery becaisfendant
Tellermate was then claiming that one of the reasons it terminated the Plaintiffsatvéisey
failed to effectively use thie salesforce.conaccounts a claim thatDefendantTellermate has
since apparently abandone®ut because Defendant Tellermate did not preserve the
salesforce.com records, those records are inherently unreliable.

The Court finds that the Magistrate Judge’s decision to impose sanaticinsiing an
award of attorneys’ fees and expenses and a limitation on defense eyvissapported by the

record andis not clearly erroneous or contrary to laivhe Qurt finds, howeverthat the
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evidence does not support the Magistratggé’s findings regarding the severity thie prejudice
suffered by the Rintiffs and concludethat the evidntiary sanction is overbroad.

A determination of the severity of prejudice to the Plaintiffs necessianiylves an
examination of the issues for trial and the totality of the evidence availabite twartiesThe
Defendants assert that thelaiBtiffs’ employment was terminated because their sales
performance had declined to an unacceptable [&helPlaintiffs assert to the contrary that their
sales performance exceededttbf their peers but that theef2ndants manipulated their sales
guotas and account profiles by eliminating their most lucrative accasmigned them to the
sale of unprofitable produgtand otherwise failed to support their sales efforts thereby setting
them up to fail.

The Plaintiffs maintain that the salesforce.com records are the best evidenppdd su
their positionthat without those records their ability to prosecute their claims has éeerely
damaged. A discussion of the salesforce.com application is necessary to undeestarehgth
of the Plaintiffs’ argumentSalesforce.com is a sales and ke#ing too| not a sales management
or business records keeping tdaéfendant Tellermate’s employees were encouraged to use it to
record information that would help them be more effective in selliafendant Tellermate’s
products. This could includeaformation like sales leadsgustomer contact information, the
identity of the customers employesbho make purchase decisions, how those custotearsto
make their purchase decisions, and how best to appmestbmers They might also record
personal information aboutheir customer contactssuch as family information hobbies,
favorite sports teametc. The salesforce.com accoumbuld also be used as a sales calendar to
recorddates and times @ppointments antb schedule reminders for followp catacts.The

amount frequency,and kind of information recorded would be entirely up to the patesn
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using theapplication Salesforce.com is a digital repository for the kind of information that a
salesperson of the last century would have recorded on Rolodex cards, calendars, and notebooks
It has many of the features of today’s social medigglications. It can be used to send email,
photographs, and documents.

Although the Plaintiffs emphasize the importance of tdesforce.com records to their
allity to prove their claim of age discriminatiornt, appears that the Plaintiffsave significant
personal knowledge of the sales activities of thewwookers. Defendant Tellermate’sales
departments a relatively small group of individuals. TRéaintiffs, because aheir long tenure,
and Mr. Brown’s position as a regional sales direat@re personally acquainted with most if
not all of them and had at leasereral knowledge of their responsibilities and effectiveness.
Indeed thePlaintiffs opposition tothe Defendantsimotion for summary judgment, including
their individual affidavits showsthat they have firsthand knowledge of various aspects of the
activities of the entirélellermatesales staff andhat they are aware of hoall of the najor
customer accountare handledThey have sufficient firdhand knowledge to make their own
calculations and projections about their sales efforts and those of Tellermate sales
employees.

Furthermore, it has not been suggested thaPthmtiffs have not been provided with
unhindered access touch of Defendant Tellermate’sfficial sales,business and personnel
recordskept in the regular course of business. These records would presumably include sales
results for all oDefendanfTellermatés sales staff and all of Defendant Tellermate’s customers
including sales staff travel and entertainment expenses as well as the afrgales generad
by each employeelhe Plaintiffs’ counsel listed the kinds of business records maintained by

Defendantlellermate in a letter to defense counsel on October 18, 2012 as follows:
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Monthly Pilot Reports for the period of January 1, 2009 to present;

Monthly Company Forecasts for the period of January 1, 2009 to present;
Monthly Commission Reports for the period of January 1, 2009 to present;
Sales and Commission Targets for the period of January 1, 2009 to present;

Sales reports showing monthly revenue generation for the period of January 1,
2009 to present;

Geographic Territory and Account Lists for North America for the period of
January 1, 2010 to present;

Territory Report Out Reports and Kickoff Reports for the years 2005 to present;

Documents sufficient to show the customers, including locations per customer,
assigned to the above individuals, for each month for the years 2009 to present;

SalesForce.com Reports for each month for the period of January 1, 2009 to
present; and

Weekly expense reports for the period of January 1, 2010 to present.

October 18, 2012 Letter from PIs.” Counsel at 5, dt6. Defendant Tellermate’s business

records would seem to be a more useful source of evidence than the contents of satasforce.c

accounts.

The Plaintiffs have had access to thesalesforce.comaccounts since July 1, 2014.

Nevertheless, over a yeardatat the July 17, 2015 hearing, their counsel conceded that they

have never looked at those recorfise unstructured and constantly changing information which

was recorded in the salesforce.com accounts undoubtedly inclodesadditional relevant

information but its sheer volume andomewhathaphazard nature likely producerather

unwieldy and bewilderingnass of random informatiorhis may explainwhy the Raintiffs

themselves have not yet begun to examine the contents of their own salesfior@eounts to

determine whainformation they contain.
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After considering lte nature of this evidence the Court has been able to discern only a
few instances in which imight have significant valudf the Defendantsvere to claim, as
Defendant Tellermatedid previously, that the Plaintiffs failed to effectively use the
salesforce.com sales tool then, of couthe salesforce.com data could be used to rebut that
contention. If an issue were to arise regarding a specific transactigardrtieat would nanally
be recorded in a salesforce.com account then the data could be mined to glean whatever
information it might contain about that event.

But the Qurt is not persuaded that the salesforce.com data could be effectively used as
evidence to compare the ssalperfomance or effectiveness of théaiptiffs with that of other
Tellermate sales employees. Clearly, tloai€ would not permit the parties to dump this massive
amount of unstructured data in the j@{ap for them to evaluate. While theoreticallynight be
possible for an expert (or a large team of them) to examine this massive amalaity of
information recorded by 20 or 30 different sales employees over a period of mopdasnand
reach some opiniorabout their comparative lelvef activity and effectiveness, the questionable
admissibility andimited persuasive value of such evidence would hayaltyify the effort and
expense, particularly when the Plaintiffs can offer their own testimmadythe Defendants’ sales
and personnel records.

The Plaintiffs’ salesforce.com accounts were not assigned to other users after they were
terminated, so, unlike the accounts of their former peer$lthetiffs’ accounts were essentially
frozen in time and not subject to the kind of daily or hourly changes which might occur in an
active account. While Defendant Tellermé&dged to take any steps to protect the integrity of the
Plaintiffs’ accountsthere is no evidence that amaterialchanges or deletions were made. Thus

there is at least the possilylihat their accounts presently contain weeks months or years of data
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relating to their own sales efforts. However as of oral argument on July 17,tR@P3intiffs
had not bothered to examine the content of their salesforce.com accounts to detdetiee
there had been any alterations or deletions or whether they contain amaindarthat would be
favorable to their case.

ThePlaintiffs argue that it is unreasonable to expect them to be able to determsthemwh
any alterations or deletions have occurred in their salesforce.com ac&egs.” Supp. Br.,
doc. 2351 Their arguments are not persuasiveth# Raintiffs ergaged in some significant
salesrelated activity that they believe was recorded in their salesforce.com actbewptcan
cettainly look for it and determine if it is present or not. If they are concerned about sagnethi
they cannot recall which might have been recorded ith@ould be reasonable to presume that
the mattewasof trifling significance.

In light of the foregoing, the @urt concludes that a somewhat narrower evidentiary
sanction would be sufficient to mitigate the prejudiagéfered bythe Plaintiffs and serve the goal
of deterrenceThe Court will sanction Defendant Tellermate as follows:

1. Defendant Tellermatehall not be permitted to introduce salesforce.com records
as evidence at trial or refer to those records at trial;

2. Defendant Tellermate is precluded from asserting that the Plaintiffs’ usenor
use of the salesforce.com application was in any wégielet or that it justified
their termination;

3. If evidence at trial raises any contested issue about the sales condbet of
Plaintiffs or any other Tellermate salespersordthePlaintiffs show that missing
salesforce.com data would corroborate their position, then the Court will give the
jury an adverse inference instructiorpegpriate for the circumstances; and

4. The Plaintiffs will be permitted to testify as to what the salesforce.com secord
would have shown had they been properly preserved. Defendant Tellermate may
rebut this testimonyonly through independent evidence, and not the
salesforce.com records.
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This sanction will permit the Plaintiffs to effectively present their case with ceéspdhe issue
of pretext and ameliorate the prejudice resulting from Defendant Tellermate'gsaiodmer
counsel’'s actions. It will also prevent Defendant Tellermate fr@mefiting from its own
misconduct while allowing Defendant Tellermate to present a legitimate deferedated to the
salesforce.com recordghat the Plaintiffs were terminated because they failed to meet their
sales quotas. Finally, these sanctions didcouragduture litigants fromtheir violating duties
under the Federal Rules of Civil Proceglu

The Gurt has used the language of the clearly erroneous/contrary to law standard of
review in the above analysis. The application of that standard tondicsigt evidentiary
sanction is perhaps a close call. Thus, the Court has also considered wbetioaoreview
would change the result in this case and has concluded that it would not. This Coudgupon
novo review, would reach the same conclusions regarding the propriety of an evidentiary
sanction in addition to the award of attorrefges and expensesnd this Court would exercise
its discetion to impose the evidentiary sanction outlined above.

Attorneys’ Fees The Magistrate Judge’s award ofoatteys’ fees against Defendant
Tellermate and its former counsel is walipported by the recofd.

Rule 26(g) requires a response to a discovery request to be &igraad attorney of
record, certifying “that to the best of the person’s knowledge, information, ared foemed

after a reasonable inquirghat the response isconsistent with[the Federal Rules of Civil

2 Interested party Calfee sought leave to submit new evidence orsuyf its argument that the Court
shoull not impose attorneys’ fees againstSeeCalfee’s Motion to Present New Evidenaimc. 148. The Court
denied Calfee’s motion and provided all of the parties the opportunitytoissupplemental briefs on the issue of
attorneys’ fees based on the record before the Magistrate Judge at the tim@ubf his2014 Opinion and Order.
SeeJuly 8, 2015 Order, doc. 214. At the July 17, 2015 oral hearing, the Court aisittqubthe parties to present
argument concerning the attorneys’ fees issue based on the record before thteatdagidge. Calfee did not
submit briefing on the attorneyfees issue and, at the oral hearing, declined to present argument condeening t
same unless it was permitted to introduce new evidence to the Court. titastoDefendants Tellermate and
Insperity submitted briefs presenting argument on the issue ofieyrfees and also addressed the attorneys’ fees
issue at the oral hearing.
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Procedure]” andriot interposed for any improper purpose, such as to harass, cause unnecessary
delay, or needlessly increase the costtigiation.” Fed. R. Civ. P. 26(g)(1)(B).

If a certification violates this rule without substantial justification, the court

must impose an appropriate sanction on the signer, the party on whose behalf the

signer was acting, or both. The sanction may include an order to pay the

reasonale expenses, including attorney’s fees, caused by the violation.
Fed. R. Civ. P. 26(g)(3). Here, the Magistrate Judge concluded that counsel for Defendant
Tellermate responded to the Plaintiffs’ discovery requestsout performing a reasonable
inquiry into whether Defendant Tellermate could produce the salesforceecondsSeeJuly 1,
2014 Op. & Order at 32—34. On the record before the Magistrate Judge, the Counvabreess
analysis, and finds that his award of attorneys’ fees under Rule 26(g)(3ppvapréate.

Rule 37(a) governs motions for an order compelling disclosure or discovery. Fed. R. Ci
P. 37(a). Pursuant to that rule, if a party’s motion to compel is grartedcodurt must, after
giving anopportunity to be heard, require the party whose conduct necessitated the motion,
the party or attorney advising that conduct, or both to pay the mevaasonable expenses
incurred in making the motion, includingt@ney’s fees. Fed. R. Civ. P37(a)(5)(A). Here, the
Magistrate Judge concluded that Defendant Tellermate’s opposition to th&ffRlanotion to
compel the attorneysyesonly documents was not substantially justified because Defendant
Tellermate failed to presentvidence that &ingle one of these documents was properly so
designated, and failed “to recognize . .that it had the burden to articulate and to prove, by
competent evidence, its claim of harm which would result if any of the docsiwen¢ viewed
by the Browns.” July 1, 2014 Op. & Order at-43. On the record before the Magistrate Judge,

the Court agrees with his analysis, and finds that his award of attorneys’ feeRuleddv(a)(5)

was appropriate.
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Rule 37(b)(2) provides sanctions for a party’'s or attorney’s failure to obey @veéligc
order. “Both parties and counsel may be held personally liable for expenses, figcludi

attorney’s fees,taused by the failure to comply with discovery ordeRnadway Exp., Inc. v.

Piper, 447 U.S. 752, 7634 (1980) Indeed, Rule 37 sanctions must be applied diligeriibth
to penalize those whose conduct may be deemed to warrant such a sanctiornjeiad those
who might be tempted to such conduct in the absence of such a detédrnitérnal quotation
marks, citationand alteration omitted)f a party fails to obey an order to provide or permit
discovery, “the court must order the disobedient party, the attorney advising tigabpaoth to
pay the reason#b expenses, including attorneyfees, caused by the faié, unless the failure
was substantially justified or other circumstances make an award of expensss' fgd. R.
Civ. P. 37(b)(2)(C). As discussed above, Defendant Tellermate failed to obey th&trMagi
Judge’s order to provide or permit discovery. Consequently, the award of attornsysh fes
Rule 37(b)(2)(C) was appropriate.

Under28 U.S.C. § 1927an attorney “who so multiples the proceedings in any case
unreasonably and vexatiously may be required by the court to satisfy perslo@akcessosts,
expenses, and attorneyfges reasonably incurred because of such condtice”Sixth Circuit
has interpreted the statute:

to provide for sanctions when an attorney knew or should have known that a

claim pursued was frivolous, or that his litigation tactics will needlessly obstruct

the litigation ofnon4{rivolous claims.Sanctions under 8§ 1927 are also appiate

where there has beaome conduct on the part of the subjeitorney that trial

judgescould agree falls short of the obligations owgdabmember of the bar to

the court and which, as a result, causes additiexyanse to the opposing party.

Section 1927 sanctions may be imposed without a finding that the lawyer

subjectively knew that his conduct was inappropriate. However, the condatt m
exceed simple inadvertence or negligemae frustrates the trial judge.
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Dubuc v. Green Oak Twp., 482 F. App’x 128, 134 (6th Cir. 2qikfgrnal quotation marks,

citations, and alterations omitted). The Magistrate Judge concluded thatBafd dlermate’s
former counsel conducted themselves in bad faith, and the Court has reached e¢he sam
conclusion. In the Court’s view, the conduct of Defendant Tellermate’s former td[felp
short of the obligations owed by a member of the bar to the court and which, as a neseilt] ca
additional expense to the opposing partg” Given this finding, an award of attorneys’ fees
under 28 U.S.C. § 1927 is appropriate.

In passing, Defendant Tellermate appears to argue that its actions in opfhasing
Plainiffs’ discovery requests were substantially justified, and, as a resujtcémmot be liable
for attorneys’ fees in this cas€eeDef. Tellermate’s Objections at 34 (“Nor did this Court
conclude at that time that Defendants’ opposition to the Browngioklavas “substantially
unjustified” so as to justify an attorney’s fee sanction under Rule 37”). As destabsve, the
Rules provide an exception to the imposition of sanctions where the sanctioned @aidp's a
were “substantially justified.” Howevebefendant Tellermate does not develop this argument in
its brief, and a review of the record in this case does not support a finding thabits aere
substantially justified. Moreover, the Court’s finding of bad faittedates any substantial

justification for [Defendant Tellermate’s|jconduct.” New London Tobacco Mkt., Inc. v.

Kentucky Fuel Corp., No. 6:12V-91-GFVT-HAI, 2014 WL 5107466, at *17 (E.D. Ky. Mar.

25, 2014) report and recommendation adogted,CIV. 1291-GFVT, 2014 WL 5107464 (E.D.

Ky. Sept. 30, 2014).
In combination, Defendant Tellermate and its former counsel: made repeated
misrepresentations to the Court; presented legally irrelevant argumerts @otirt, one of

which—that Defendant Tellermate’s contract with salesforce.com pregdenfrom disclosing
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data entered into salesforce.ceiwaspatently falseviolated multiple discoveryelated orders;
and generally conducted themselves in a manner contrary to both the letter andttbéthpir
Federal Rules of Civil Procedure. This behavior led to unnecessary delay in theigwosetc
this case and required a significant expenditure of time and resources by the r@othe a
Plaintiffs. Defendant Tellermate and its former counsel are therefordyjdisble for the
attorneys’ feesdentified by the Magistrate Judge in his July 1, 2014 Opinion and Order.

Defendant Insperityln its Objections, Defendant Insperity argues that it shaotdbe
subject to any sanctions because it committed no misconduct during discovery inséis ca
Defendant Insperity notes that the Magistrate Judge treated it and Befdmilermate as a joint
entity in his July 1, 2014 Opinion and Order, but emphasizsittrs, in fact, a separate entity
from Defendant Tellermate. According to Defendant Insperity, it: (1) did n@ passession or
control of Defendant Tellermate’s salesforce.com records; (2) believedsHatnter counsel
had all of the responsive Frank Mecka documents; and (3) had no role in the document dump or
the AEO designation concerning Defendant Tellermate’s personnel evaluations

In response, the Plaintiffs maintain that the Magistrate Judge prop@dgéu sanctions
against Defendant Insperity. According to the Plaintiffs, Defendant lingperd Defendant
Tellermate both violated multiple court orders and jointly obstructed the Plairdifit®very
efforts. The Plaintiffs contend that Defendant Insperity’s handling of thekFMecka
doauments is representative of its actions in this case. They argue that nfestohnk Mecka
documents that were the subject of the Magistrate Judge’s Opinion and Orelgroasessed by
Defendant Insperity, which in their view, undermines Defendant titgjse claim that it

committed no misconduct in the discovery phase of this case. Moreover, tmff@lai
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emphasize, Defendant Insperity now attempts to present new evidence and maentsghat
were not presented to the Magistrate Judge prior to his issuance of the sanctions orde

In his July 1, 2014 Opinion and Order, the Magistrate Judge referred to Defendant
Tellermate and Defendant Insperity as “Tellermatgée July 1, 2014 Op. & Order at 2
(discussing all of the Defendants as “Tellermate” “for ease of referenced)Makistrate Judge
cannot be faulted for his decision to do so; at the time, Defendant Tellermate andabéefe
Insperity were jointly represented and no party to this litigation madesfhont to distinguish
between the twas separate entities. It is now apparent that Defendant Tellermate and Defendant
Insperity are separate entities. As a reddDi#fendant Insperity cannot be held liable for the
discovery misconduct related to the salesforce.com records and the document dump. Those
documents were not in the possession of Defendant Insperity, and Defendant Imszenty
obligation to produce thenThe evidence in the record does not support the imposition of any
sanctions against Defendant Insperity.

Generally,” ‘one pary to litigation will not be subjected to sanctions [for failure to
cooperate in discovery] because of the failure of another to comply with discawssnt a
showing that the other party controlled the actions of thecoamplying party. ” Patton v.

Aerojet Ordnance Cp.765 F.2d 604, 606 (6th Cir. 198&uoting DeLetelier v. Republic of

Chile, 748 F.2d 790, 795 n. 2 (2d Cit984)). Although the record establishes a business
relationship between Defendant Insperity and Defendant Tellermate, it dossippart the
conclusion that Defendant Insperity controlled the actions of Defendant rialeerThe
evidence in the record does not support the imposition of any sanctions against mefenda

Insperity, and insofar as the Magistrate Judge’s Opinion and Qoésso, it is contrary to law.
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B. The Plaintiffs’ Second Motion for Default Judgment and the Magistrate Judge’s March
30, 2015 Opinion and Order.

While the parties continued to brief th@bjections to the Magistrate Judge’s July 1,
2014 Opinion andrder, the Plaintiffs filed a Second Motion for Default Judgment (doc. 145)
on October 23, 2014. In their motion, the Plaintiffs accused the Defendants of furtherngiscove
related misconduct, including: continuing to withhold Frank Mecka documents; contimuing t
misrepresent the number of Frank Mecka documents they were withholding; bastdéssng
the attorneyclient privilege for otherwise discoverable documents; and concealing theneeis
of an insurance policy that would otherwise have satigidgment in this case. Pls.” Second

Mot. for Default J. at 2—3, doc. 145.

1. The Magistrate Judge’s March 30, 2015 Opinion and Order

At the outset of his Opinion and Order, the Magistrate Judge identified two primary
issues before him: (1) the Defendaniatimely production of insuranaelated information as
required by Federd&ule of Civil Procedure 26(a) and (2) the Defendants’ continued withholding
of Frank Mecka document§See March 30, 2015 Op. & rder at 1. The Magistrate Judge
reviewed the record and observed that “the facts relating to the disclososeiraince coverage
appear to be undisputedd. at 2. Initially, in 2012, the Defendants represented that they were
potentially covered by onmsurance policy and denied the existence of any other additional
policies. Id. Two years later, the Defendants disclosed a second insurance policy, which
potentially provided coverage for Defendant Tellermadtk. at 2-3. Defendant Tellermate
acknowledgd that it supplemented its discovery response with the additional policy but argued

that the Plaintiffs suffered no prejudice as a result of its late discloduat.3.
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The Magistrate Judge then turned to the Frank Mecka documents, which he distussed a
length in his July 1, 2014 Opinion and Order. The parties offered competing narrativesio expl
the ongoing discovery problems related to the Frank Mecka documents. Titdf®lasserted
that the Defendantscontinued misrepresentations and withholding of these documents was
consistent with the Defendants’ prior history of misconduct and prevémeBRlaintiffsfrom
developing their case. In response, Defendant Insperity asserted that it hadenewedra
formal request for any Frank Mecka documents in its possession and therafotmder no
obligation to provide those documents to the Plaintlffs.at 4. Defendant Tellermate took a
different approach, emphasizing that most of the documents the Plaintiffs ameerreed with
were merely duplides of documents already disclosed to them previoldslgt 5.

Addressing the Plaintiffs’ request for default judgment, the Magistratégel
acknowledged that it was “the most severe sanction” available to him and should only be
imposed where: (1) a party acted in willful bad faith; (2) the opposing party sufferjediipe;

(3) the court warned the disobedient party that the failure to cooperate couldnresefiault
judgment; and (4) less drastic sanctions were attemigteat. 7~8. On the record lbere him, the
Magistrate Judge concluded that, while Defendant Tellermate may have acted atlodny f
failing to disclose the existence of the second insurance policy, the Paladfsuffered little,

if any harm, as a result of that untimely disales1d. at 8-11. Moreover, the Magistrate Judge
found, any prejudice the Plaintiffs may have suffered by the untimely disclo$uother
documents was limited because summary judgment proceedings before the Coudrnhpdtbe

on hold.ld. at 16-11. Finally, the Magistrate Judge held, the Defendants had not been put on
notice of the potential for default and lesser sanctions were available tdhdtirwduld have

been sufficient to cure any prejudice suffered by the Plaintdfsat 11-12. The Magistrate
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Judge therefore denied the Plaintiffs’ Second Motion for Default Judgment butedirec

Defendant Insperity to promptly produce any additional Frank Mecka docurteras12.

2. The Court’s Analysis

The Plaintiffs subsequently filed an Objection (doc. 192) to the Magistrate’s udiyeg
denying their Second Motion for Default Judgment.

The Court has conductedda novoreview of the Magistrate Judge’s March 30, 2015
Opinion and Order denying the Plaintiffs’ Second Motion for Default Judgment antsdtep
Magistrate Judge’s findings as its own. In the Court’'s view, the Magistuudtge onducted a
thorough Rule 37(b)(2) analysis and correctly concluded that the Defendants’ misahiddwat
rise to the level sufficient to justify the imposition of default judgment.

Two of the Magistrate Judge’s findings are of particular importance tocCthet's
conclusion. First, the Magistrate Judge found that Defendant Tellermate’s sarfidrmniter
counsel’s failure to disclose insurance coverage permitted teeemnde that they acted in bad
faith and was consistent with their “grossly deficient participation in theodery or disclosure
process.” March 30, 2015 Opinion and Order-&, &oc. 189. However, the Magistrate Judge
concluded that, while the othersbances of misconduct identified by the Plaintiffs were
troubling, they did not support a finding of bad faith against the Defenddntst 3-10. The
narrow finding of bad faith is in contrast to the pervasive bad faith conduct at rsgbe i
Plaintiffs’ First Motion for Default Judgment.

Second, the Magistrate Judge found that the Plaintiffs suffered limited prejuadicéhe
Defendants’ misconduct at issue in the Second Motion for Default Judgkhercty 30, 2015

Opinion and Order at 3Q1. In the Court’s view, the lone action that supported a finding of bad
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faith—Defendant Tellermate’s and its former counsel’s failure to disclose the eedstéra
second insurance polieydid not actually prejudicghe Plaintiffs. As the Magistrate Judge
explained, the Plaintiffs’ settlement demand did not exceed the limits of the firsanosu
policy, id. at 11, and, as a result, any settlement discussions would not have been impacted by
knowledge of the second insurance policy’s existence. As the Court previously noted, no one
factor under the Rule 37(b) sanctions analysis is disposReges 307 F.3d at 458, but the
limited prejudice suffered by the Plaintiffs weighs heavily against a findatgifault judgient
is appropriate here.

The Court offers several additional reasons why it will not grant default jemgm
favor of the Plaintiffs. The Plaintiffs have presented a detailed factualrsaabtine Defendants’
discoveryrelated misconduct following thiuly 1, 2014 Opinion and Order in their objections to
the Magistrate Judge’s March 30, 2015 Opinion and O&e=PIs.” Objections, doc. 192; PIs.’
Replies in Supp. of Objections, docs. 202, 203. But, in the Court’'s view, they have not
articulated a legabasis for an award of default judgment in this case. For example, the Rlaintif

repeatedly cit&Grange Mut. Cas. Co. v. MacRk70 F. App’x 372, 378 (6th Cir. 2008), for the

proposition that default judgment is appropriate when a party obstructs anngppasy “from
accessing evidence needed to bring the case.” However, the Plaintiffs do nattelgespplain
how the Defendants’ obstruction prevented them from accessing evidence needeg tioebrin
case.

Nor do the Plaintiffs attempt to engage wilie requirement that a court provide notice
and consider lesser sanctions before imposing default judgment as a sanction under Rule
37(b)(2). The misconduct described in the Plaintiffs’ Second Motion for Default Judgnhent pa

in comparison to the misconduct at the heart of the Magistrate Judge’s July 1, 2014 Qmuinion a
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Order. If default judgment was not an appropriate sanction in response to DefBeitlantate’s
and its former counsel’s actions concerning the salesforce.com re¢asdspi an approjate

sanction for the lesser misconduct at issue in the Second Motion for Default Judgment.

C. Calfee’s Motion for Leave to Present New Evidence and the Magistrate Judge’s March
30, 2015 Order

On November 4, 2014Calfeefiled a motion requesting an order finding that (1) the
attorneyelient privilege between itself and the Defendants had been waived and {@hallb
to present additional evidence at an evidentiary hearing on objections to thérdteagisdge’s
July 1, 2014 Opinion and OrdegeeCalfee Motion, doc. 148 alfeeexplained that, following
the termination of their representation of the Defendants, Defendant Takettmeatened to sue
it for legal malpractice and asserted “advice of counsel” as a ddtetise sanctions imposed by
the Magistrate Judgdd. at 3. As a resuliCalfeeargued, the attorneglient privilege no longer
attachedto its communications with the Defendanid. Because it could not present this
evidence at the time of the proceedings before the Magistrate Ltalégeasserted that it was
entitled to an evidentiary hearing at which it would present new evidence for th&ésCour
considerationld.

The Magistrate Judge issued an Order (doc. 190) addressing Calfee’s Motion. He
obsered that Calfee’s request for an order declaring the attarinmyt privilege waived
“appear[ed] to be largely moot” based on Defendant Tellermate’s filing ati@am(doc. 186) to
which they attached numerous attorodignt communications. Order on Calfee’s Mot. at 2. The

Magistrate Judge reasoned that “[h]Javing chosen to waive the privilege htme t

% To the extent that the Plaintiffs argue that the Court should require deigtion of the Brown
documentsseePls.” Objection at 17, the Court understands that the Matgsfiudge is addressing this issue with
the parties.
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communications, Tellermate cannot now be heard to claim that other communicajemalsnige

the same subjechatter are still protected by the privilegéd” at 2-3 (citing Procter & Gamble

Co. v. Team Technologies, Inc., 2013 WL 3778740, *1 (S.D. Ohio Jul2QiR). Recognizing

that there still may be disputes as to the scope of the waiver, the Magistrgée dirded
Calfee’s motion with respect to theiver of the attornegtient privilege.ld. at 3. As to Calfee’s
request that it be permitted to submit new evidence to the Court, the MagistratelSiedgs to

the Court for a ruling on this portion of Calfee’s motitzh.

On July 8, 2015, the Court issued an Order (doc. 214) denying Calfee’s Motion to Present

New Evidence (doc. 148) and Defendant Tellermate’s Motion for Leave to File Second

Supplemental Brief in Support of Objections (doc. 186). In their motions, Defendamimieée

and Calfee saght leave to present the Court with new evidence regarding their actiong durin

the discovery phase of this case. While the Court recognized that it hadhbstg to consider
new evidence, the Court declined to exercise its discretion to do so:

The Caurt declines to exercise its discretion to consider new evidence in
connection with the parties’ objections in this case. Even if Calfee waretieer
to introduce new evidence in an attempt to shift blame on to Defendant
Tellermate for the misrepresentasts and delays that occurred during the
discovery process, there remains sufficient evidence to justify the imposition of
joint liability in this case. For example, during the discovery dispute, Calfee
attorneys argued to the Magistrate Judge that Defendant Tellermate was
contractually prohibited from producing information from its salesfoore.c
accounts. This was a legal argument made by Calfee attorneys despite the plain
language of the contract which indicated the exact opposite. Calfee and its
attorngss are responsible for this argument, not Defendant Tellermate. Similarly,
Calfee attorneys made the decision to produce 50,000 documents to the Plaintiffs,
assigning “Attorneys’ Eyes Only” designations to those documents, and failed t
subsequently cure the overbroad production and privilege designation. The broad
and unresponsive nature of the production may have resulted from Defendant
Tellermate’s failure to timely assist Calfee attorneys or perhaps even
misrepresentations made by Defendant TellermateCalfee Attorneys. But
Calfee attorneys nonetheless made the decision to produce those documents,
assign the AEO designation to them, and then failed to take action to supplement
or correct the discovery responses at issue.
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Defendant Tellermate’s desite@ introduce new evidence is constrained by
the general rule that clients are liable for the acts or omissions of their astorney
Pioneer Inv. Servs. v. Brunswick Assocs. LtdsH, 507 U.S. 380, 39@7
(1993) Link v. Wabash R. Co., 370 U.S. 626, 638 (1962) seealsoGilley v.

Eli Lilly & Co., No. 3:16CV-251, 2014 WL 619583, at *2 (E.D. Tenn. Feb. 18,
2014) (“With respect to plaintifs contention that her discovery abuses were
attributable to her prior counsel, the Court finds this argument dmayaParties

are bound by counsel’s conduct.”). New evidence would therefore do little to alter
the finding of joint liability with respect to the attorneys’ fees sanction.

July 8, 2015 Order at-8, doc. 214. To develop the record for appellate review, the Court
directed the parties to submit proffers of what new evidence they would haeatpteso the
Court if the Court had granted their motior&ee Calfee Proffer, docs. 222, 2226; Def.
Tellermate Proffer, doc. 223.

The Court will adhere to its Bu8, 2015 Order. In so doing, the Court notes that much of
the evidence proffered by Calfee would be merely duplicativh@fevidence already in the
record which includes extensive testimony from Calfee attorrigwes proffered evidence would

not changehe result in this case.

V.  Conclusion
For the foegoing reasons, the Court adopts the Magistrate Judge’s July 1, 2014 Opinion
and Order (doc. 96) as modified by this Opinion and Order; adopts the Magistrate Juaigdls M
30, 20150pinion and Order (doc. 18@ndgrants Defendant Tellermate’s Motion for Extension
of Time (doc. 132).
IT IS SO ORDERED.
s/ James L. Graham

JAMES L. GRAHAM
United States District Judge

DATE: August 11, 2015

37



