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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GREAT NORTHERN INSURANCE
COMPANY, et al,

Plaintiffs, : Case No. 2:11-CV-1153
V. : JUDGE ALGENON L. MARBLEY
BMW OF NORTH AMERICA LLC, : Magistrate Judge Kemp
et al, :
Defendants.

OPINION & ORDER

This matter is before the Court on Dedants’, BMW of North America LLC ("BMW
NA”) and Bayerische Motoren Werke AG (“BMWG") (collectively “Defendants”), Motion
for Summary Judgment as to Plaintiffs’,gat Northern Insurance Company and Pacific
Indemnity Insurance (collectively “Plaintiffs”glaims for: (1) breach of implied warranty
against both Defendants (Count 1V); (2) produability under the Ohio Product Liability Act
(“OPLA") against manufacturer, BMW AG (Count)iland, (3) product &bility under OPLA
against supplier, BMW NA (Count If)(Doc. 78). Defendants incorporate their Motion in
Limine to Exclude the Testimony of Richard @larke into this Motion. (Doc. 77). Finally,
Plaintiffs incorporate their Matin to Strike Affidavits of Tbmas Slaba and Richard Keefer

submitted by Defendants in support of thdotion for Summary Judgment. (Doc. 83).

! Plaintiffs’ First Claim in their Complairis a negligence claim against only Defendant
Brentlinger Enterprises, and notlaim against Defendantsrging this Motion for Summary
Judgment.
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I. BACKGROUND

A. FACTUAL BACKGROUND

1. Vehicle use and fire

On May 30, 2007, Jean Patrick leased a new BMW 328xi (the “vehicle”). BMW AG
designed and manufactured théaieée. BMW NA played no rolén the design or manufacture
of the vehicle, but merelgtistributed the vehicle.

Ms. Patrick drove the vehicle for three ygavithout any problems. She maintained the
vehicle in accordance with BMW standards, generally keptwvithicle in the garage, never
stored the vehicle in a place where substanithlris could accumulate, and drove the vehicle
regularly. On March 16, 2010, Ms. Patrick parked the vehicle in the garage attached to her home,
which is in a wooded area, and noticed smakanating from the vehicle’s hood. A few minutes
later, a fire that started in the vehicle spreatthéoPatrick’s residence and belongings. As a result
of the fire, the Patricks lost their car, their home was uninhabitable, and they incurred extra
expenses associated with moving and living irak@rnative rental property while repairs were
being made to their home. Plaintiffs reimbed the Patricks under their automobile and
homeowners’ insurance policy for the damage and costs arising from the vehicle fire
($1,329,999.90 for the residence damage and atsdcicosts of repair and lodging, and
$30,791.39 for the BMW). Plaintiffs then filed theabrogation lawsuit against Defendants.

All of the experts and the local investigatingefofficials in this case have concluded that
the fire originated within the BMW. Further,| @xperts agree that the fire was caused by an
accumulation of leaves and other organic materiahimrea of approximately one to two inches
between the stiffener plate anatheated components of the exsiasystem. The stiffener plate

is a solid piece of aluminum connected to the usiderof the vehicle atthed with six bolts and



located in the center of the front axle. Its pugp@sto provide stabilityand strength on the all-
wheel drive BMW E90 vehicles, and protect thnderside of the engine from damage. The
stiffener plate is installed only on the four-whdelve BMW E90 vehicleshut is not present on
the two-wheel drive E90 vehicles. What partiegerts contest is how tltebris accumulated in
the location in the engine compaent where it ignited, and whetr there is any design defect
in the vehicle.

2. Plaintiffs’ theory

On March 17, 2010, Plaintiffs retained \Wie Keaton of S-E-A Ltd. (“SEA”) to
investigate the origins and causes of the fire. $BA expert concluded that the fire originated
in the engine compartment of the vehicle; thatas a result of the accumulation of combustible
material (foliage) on an area af heat shield or cross member positioned under the exhaust
piping on the right sidef the engine compartment; thaetkemperature measurements on an
exemplar 2007 BMW 328xi exhaust system resuiltetemperatures of about 600°F, which is
greater than the minimum ignition temperaturé&sfi°F mentioned in the National Institute of
Standards and Technology; the competent ignition scenario was a hot surface ignition of the
foliage by the vehicle’s exhaust componeritee vehicle was operatedaily and positioned
within the garage when not in use; the fgéawas examined andund to contain no rodent
activity; and all other competent ignition sources were eliminated as being causal to the fire.
(Doc. 81-1).

Keaton’s report states that upon examining aengar vehicle, he concluded that “the
heat shield positioned in this area was found teHhat areas...which would allow for debris to
accumulate from openings in the area of the adjacent wheel wdll..at 26. At his deposition,

Keaton states that “debris ergd the vehicle through the opegs in the vehicle—through the



bottom openings of the vehicle and possiblhotigh the wheel well openings in the vehicle.”
(Keaton Deposition, Doc. 76 at 80-81).

Plaintiffs also offer expert testimony d&ichard Clarke, a consulting engineer who
provides technical expertise ongieering investigations of ifad automobilecomponents. In
his September 26, 2013 report, Clarke offereddalewing opinions based on his review of both
the vehicle and an exemplar vehicle of ths@me make and model, the file information,
photographs of the vehicles at the loss sitel the analysis dfe fire patterns:

e The fire was due to the ingress of leafs pim needles being wped in the area of the
catalytic converters and the exhaust down pipes.

e This entrapment of combustible materiatss due to the placement and design of the
Lower Stiffening Plate.

e Material of this nature which is dry becomasy combustible when in close proximity to
the catalytic converteand exhaust down pipes whicheisnormal operating temperature
after the car has been driven for teffifieen minutes. Once combustion has started,
combustible material in the immediate area would then be consumed.

e The lower stiffening plate is defective as ibals entrapment of combustible materials to
build up in close proximity tthe catalytic converter and exisa down pipes. This defect
was the cause of the fire.

e A safer alternative designed Lower StiffiegiFrame with openings for egress and ingress
and with edges that would avoid the acclatian of any combustibles and would have
prevented such an entrapment of the comblestitaterials, such as the prototype Clarke
designed and manufactured.

e The benefits of hisleernative design outweigh fire risksherent in the design, especially
since a reasonable altative design is feasible.

(Report of Richard Clarke, Doc.77-7).
In terms of his theory of how debris erge the area where the fire began, Clarke

testified in his deposition that debris couldv@éantered via a direct and unobstructed air path
through the NACA duct, which is located less tlaafoot from the stiffener plate and exhaust
system. According to Clarke, the purpose of N#&CA duct is to introduce outside air to cool
the engine and exhaust system. Mliarke also testified that debris that naturally accumulates on
the hood could directly drop dowroalg side of the engine and onte stiffener plate. (Doc. 81-

3). Mr. Clarke further opined that his review of other comparable vehicles, including the newer



F30 all-wheel drive BMW, showed that the dgsiof body protection systems similar to the
vehicle’s stiffener plate had holes in theand therefore were much more conducive to
permitting any debris that was drawn onto the stiffener plate to “self-clean.”

3. Defendants’ Theory

Defendants state that it was impossible for getar collect on the stiffener plate in the
manner Clarke opines because the hood of theleeisi completely sealed. Instead, Defendants
argue that debris collected orethtiffener plate area due toafsquirrel nesting in the vehicle
around the time the fire occurrethis theory originates from éhfinal inspection of the vehicle
on November 1, 2013. During the inspection, SEA qarsl lifted the vehiclevith a forklift to
allow under-vehicle inspection. The forklift fractar an under-vehicle body cover that had not
been removed previously. When the cover frnaxty the remains of a rodent fell out, which
consisted of some hair and bones.

Dr. Robert Gates, Defendants’ expert, exadithe material collected at a joint May 5,
2010 inspection and compared iithwthe rodent remains discaeel at the November 1, 2013
inspection. Dr. Gates discoverethiacolored, mammal hair in the debris collected at the May 5,
2010 inspection. He concluded that the heid bones collected at the November 1, 2013
inspection appeared to be the partial remaing fafx squirrel and that the hair was bi-colored,
like the hair found in the maials from the May 5, 2010 inspémt. He concluded that SEA’s
conclusion that rodent activity wanot a factor in the case oftatiss accumulation was incorrect,
and that the materials ignitdry the exhaust components of thehicle were likely deposited
adjacent to the exhaust system by the foxrsgjuivhose remains were found on November 1,

2013. (Report of Dr. Robe@ates, Doc. 81-4).



4. Plaintiff's Rebuttal

In rebuttal of Defendants’ rodent theory, Rtdfs offer the report of Dr. Michael Steele,
an expert on the ecology and behavior of tsgeirrels, to maintain their position that the
evidence examined by SEA and the BMW expert2dh0 did not show any nesting created by
rodents. (Report of Michael SteelDoc. 81-5). Steele’s reportre@udes that it is more likely
than not that the fox squirrel whose rensaimere found on November 1, 2013 inhabited the
vehicle after it was stored, outsjdd the SEA facility. The report states specifically that: it was
unlikely for a squirrel to build aest in close proximity to a heated exhaust system capable of
generating temperatures in the 600°F to 700°F raihgeconfined area above the stiffener plate
where the fire began is inagléate space for a nesting fox sgel; the debris found above the
stiffener plate containethaterial that is not typical of theest of a fox squirrel; it is highly
unlikely that a fox squirrel woul@énter a garage and colonize aiete that is in regular use
(squirrels nest at much higher pts, and in more stable structures); it is unlikely that a fox
squirrel would remain in a vehicle after the firegan; it is more likely that a fox squirrel would
inhabit a vehicle storedutside that is not operational; andjs more likely than not that the
presence of maggots found in fbartial remains are indicative afsquirrel which had not been
dead since March, 2010.

5. Richard Clarke’s Qualifications

Clarke has a four-year Automotive Engering Degree from Yarmouth Technical
College in London, England. He is not a licensedregwyi. Clark states that he is failure mode
and maintenance expert in the automotive fighdarke Deposition, Doc. 70 at 8). As a failure
more analyst he investigates fire origimdacausation, assesses foreseeability of component

failure, and recommends potentiixes for identified problemdd.



Clarke does not hold himself out as a design engitekeat 8-9, 73. He has never
designed under engine covers like the urgyine cover that is on the BMW 328ki. He
states in his deposition and his affidavit, hoamthat he has been involved in the design of
support plates and other frame material¥deneral Motors and the Lotus Racing tedih. &t
10, Doc. 81-6 at 1 8).

In terms of his work history, from 197882, Clark worked as an apprentice motor
vehicle technician for BMW. From 1982-1985, herkexl as a vehicle technician for Mercedes
Benz and Lotudd. at 16-20. From 1985-1987 Clarke worked as a devedopengineer for
Lotus, where he worked on a team developing hydraulic active suspension components for
various manufacturersd. at 21-28. Specifically, he helpdédsign support brackets used to
install the suspension system on vehidésat 10, 26-7.

From 1987-1996 Clarke worked as a NationaldrService Engineer for Lotus in the
United Statedd. at 29. There, he conducted tested eleisito determine whether they met
vehicle standards, proposed design chargeslid not actuallyglesign componentkd. at 29-49.
From 1996 to the present Clarke has been engag@ Consulting Engineer providing technical
expertise on engineering investigations of théexd accident-related components. He has been
involved in over 100 vehicle firmvestigations. Clarke workezktensively with the National
Highway Traffic Safety Administtéon in order to identify a defect in a Ford Motor Company
component that caused fires; he played a pivotalin proposing two alteative designs, one of
which was used by Ford.

He has not received any formal edugatwith regard to vehicle aerodynamiltk. at 49.

Clarke states that in the caerof his career he has leatrabout aerodynamic issues with



respect to airflow and vehiclggarticularly when working for the Formula 1 Race Teddh.4t
47-9, Doc. 81-6 at 711).
B. Procedural Background
Plaintiffs filed their Complaint on December 28, 2011. On May 30, 2014 Defendants
filed their Motion in Limine to Exclude the $8mony of Richard ClarkgDoc. 77), and their
Motion for Summary Judgnmé on all claims against the BMW Defendants. (Doc. 78). On July
3, 2014, Plaintiffs filed their motion to Strike #idavits of Thomas %lba and Richard Keefer
attached to Defendants’ Motidar Summary JudgmengDoc. 83). All three motions have been
fully briefed and, therefore, are ripe for review.
[ll. ANALYSIS
A. Motion to Exclude Testimony of Richard Clarke
This Court first addresses Defendants’ motmexclude the expert testimony of Richard

Clarke. (Doc. 77). Re 702 provides:

If scientific, technical, or othrespecialized knowledge will assist

the trier of fact to understand teeidence or to determine a fact in

issue, a witness qualified am expert by knowledge, skill,

experience, training, or educationay testify thereto in the form

of an opinion or otherwisé, (1) the testimony is based on

sufficient facts or data, (2) thiestimony is the product of reliable

principles and methods, and {Be witness has applied the

principles and methods reliably the factof the case.
Defendants argue that Clarkenist a design engineer, and thsisiot qualifiedo: (1) opine on
whether there is a design defect in the vehicle; or (2) offalleged safer alternative design.

Defendants further offer that Clarke’s conctus are not reliable asey do not meet the

Daubertreliability factors, and are not relevdrgcause they ignore evidence in the record.



1. Legal Standard

Under Rule 702, an expert’'s opinion is admissibly the discretion dghe trial court, if:

(1) the expert is qualified asduby knowledge, skill, experienceaiming, or education; (2) the
testimony is relevant, meaning it will assist ther of fact to understal the evidence or to
determine a fact in issue; and (Be testimony is reliable, meaning it is based on sufficient facts
or data, is the product of rable principles and methodsichthe withess has applied the
principles and methods religtto the facs of the casdn re Scrap Metal Antitrust Litig527

F.3d 517, 528-29 (6th Cir. 2008).

In Daubert v. Merrell Dow Pharmaceuticals, Inthe Supreme Court held that while the
evaluation of expert testimony is generally teffuries, district courts must serve in a
“gatekeeping” capacity, “ensuringahan expert’s testimony botlsts on a reliable foundation
and is relevant to the taskt@nd.” 509 U.S. 579, 597-98 (1993)aubertset forth a non-
exclusive check-list for assessing the reliabilitysoientific expert testimony: (1) whether the
theory or methodology has been or can be te§@dvhether it has beesubjected to peer
review; (3) whether it has a knover potential rate of errognd (4) whether it has been
generally accepted in the scientific communiity.at 593-94.

In Kumho Tire Co. v. Carmichaghe Supreme Court clarifigtat the reliability inquiry
Daubertoutlined covers not just scientific tasbny, but also expert testimony based on—in the
language of Rule 702—"technicadhd “other speciated knowledge.” 526 U.S. 137 (1999). In
Kumhothe Supreme Court alsocagnized, however, that tizaubertfactors “may or may not
be pertinent in assessing relilitli depending on the nature of tlesue, the expert’s particular
expertise, and the subject of his testimom§umho Tire,526 U.S. at 150see Gross v. Comm’r,

272 F.3d 333, 339 (6th Cir. 2001) (explaining thatDaebertfactors “are not dispositive in



every case” and should be applied only “whesy thre reasonable measures of reliability of
expert testimony”).

This Circuit has held that an expert muslize in the courtrom the “same level of
intellectual rigor that characterizes the piceof an expert in the relevant fieldest v. Lowe’s
Home Ctrs., Inc.563 F.3d 171, 177 (6th Cir. 2009) (internal quotation marks omitted).
Determining the admissibility of expert tesbny pursuant to Rule 702, however, entails a
flexible inquiry. Daubert,509 U.S. at 594. The burden on a pamoffering expert testimony is
to “show by a preponderance of proof thatéRkpert whose testimony is being offered is
qualified and will testify to scidific knowledge that will assist ¢éhtrier of fact in understanding
and disposing of relevant issueSigler v. Am. Honda Motor Cdb32 F.3d 469, 478 (6th Cir.
2008) (citingPride v. BIC Corp.218 F.3d 566, 578 YBCir.ZOOO)) (internbquotation marks
omitted).

Where the reliability of the evidence is irsgute, it is more appropriate for a judge to
admit the evidence than to keep it from thetffinder because “[v]igorous cross-examination,
presentation of contrary evidence, and adrgfstruction on the baen of proof are the
traditional and appropriate means of attacking shaky but admissible evideaabgrt,509

U.S. at 596.

2. Clarke’s Qualifications
Initially, a witness must establish his or leapertise by reference to “knowledge, skKill,
experience, training, or education” in ordeqtealify as an experinder Rule 702. Although the
“qualification” element othe Rule 702 analysis “is typicallyetited liberally, a witness is not an
expert simply because he claims to edse v. Truck Centers, In888 F. App'x 528, 533 (6th

Cir. 2010). “The issue with regatd expert testimony is not the difi@ations of a witness in the

10



abstract, but whether those quakfiions provide a foundation fomatness to answer a specific
question.”Berry v. City of Detroit25 F.3d 1342, 1351 (6th Cir.1994).

Defendants argue that in a design defecthgl&laintiffs must offer evidence, through
expert testimony, that the foreseeable riskthefvehicle’s design exceeded the benefits
associated with the design. Further, Defendaigfseathat the burden is on the Plaintiffs to show
that “a practical and technicalfgasible alternative design ..ould have prevented the harm for
which the claimant seeks to recover....” ORiev.Code § 2307.75(F). In light of these standards
for establishing a design defestaim, Defendants contendathClarke’s education and
experience do not qualify him to engage in a @aitamalysis of the risks and benefits associated
with the vehicle’s design, nor to providetienony on a practical artdchnically feasible
alternative design of the stiffener plate.

Defendants concede that Clarke is qualifiedragxpert in Failure Mode Analysis with
respect to vehicle fires, and thus qualified to opine on the cause and origin of fire in the vehicle.
They argue, however, that the origififire is not at issue in thisase. Instead, they contend that
Clarke’s qualification aa fire analyst is irrelevant to therming issues in i case including:

(1) the cause of the accumulationdefbris; (2) whether the foresééarisk of the design of the
stiffener plate exceeded the benefits associatiddits design; and (3) whether Clarke’s
alternative design of the stiffening plate waagpical, technically fedsle and would have
prevented the fire. Defendants assieat Clarke’s experiencend education are irrelevant to
these design-specific questiorechuse he is not a licensed eeginand neither his experience
nor education includes sciemtifrinciples of vehicle dagn or expertise in vehicle

aerodynamics.

11



Plaintiffs respond that Mr. Clarke’s opini@not that the presence of openings in the
BMW is the defect. Rather, the defect in thaicke is that debris was naturally permitted to
accumulate in the engine compartment in closeiprity to heated surfaces due to the design of
the stiffener plate, which lacks any holep&mit self-cleaning, and which has six protruding
bolts that trap debris. He opinesththis is what caused the fiand that a change in the stiffener
plate would have prevented theefi Plaintiffs contend that Cleg is qualified to offer these
opinions because he has a foeaydegree in Automotive Engineey and has been involved in
the automotive industry since 1982. He has investthatindreds of vehiclerés in his career, in
which he has evaluated whether conditions in the vehicle constituted a faulty or defective
condition that caused a fire ofjuny and whether that conditiarould be remedied feasibly in
order to prevent an accident. Mr. Clarke prop@desnative designs inis current consulting
position, and proposed alternatesigns in his previous positi as a National Field Service
Engineer for Lotus, for General Motors, and for the Lotus Formula 1 racing team. Further,
Plaintiffs argue that the #fiéner plate is not a complesar component that requires
particularized design knowledgend that his alternative design is already in use in newer
models of the vehicle.

As a basis to exclude Clarkdtsstimony, Defendants liken &ke to a mechanic with no
greater knowledge of mechani@algineering principles thahe average juror, and rely on
Sigler v. Am. Honda Motor Cb32 F.3d 469 (6th Cir. 2008) aRbse v. Truck Centers, Inc.
611 F. Supp. 2d 745 (N.D. Ohio 20G8j'd, 388 F. App'x 528 (6th Cir. 2010). Defendants argue
that in both cases, courts excluded meclsafmam testifying aboutehicle defects and

causation, because they found such conclusions exctexledope of the mechanic’s expertise.

12



Defendants ignore, however, that the Appellate CouRioiseoverturned the district
court’s determination that the mechanic did notifjuas an expert because he lacked the formal
education, training, and experience to offer amiopi regarding whether the steering gear was
defective Rose v. Truck Centers, In888 F. App'x 528, 534 (6th Cir. 2010)stead, the
Appellate Court held that the mechanic was tijiea as an expert since his testimony would
certainly assist the trier of fart understanding the evidencéd: Specifically, the Appellate
Court found that the record shed/the mechanic’s experiences gave him specialized knowledge
in the areas of truck mechanics and steegeays and that he urrdeood the process of
torqueing the steering gelaolts and how a misstep could have caused an accidelnt.
addition, the Appellate Court iRosenoted that irSigler, the Court had similarly found the
mechanic to be an “expert with regard to gmigg an automobile after an accident,” and only
excluded him as an expert because they “concltitdce lacked the expese to render opinion
about an airbag defeatithout physicallyexamining the vehiclaeyhich he had failed to dold.
The Appellate Court iRoseheld, accordingly, that the calsefore them was distinguishable
from Siglerbecause Plaintiff's expert had examined the faulty veHtldhe Appellate Court
went on to hold, however, that while the mechanithe case before them was qualified as an
expert to opine on the steering gear’s mmattion, his opinion was unreliable because his
methods were unreliable—the evidence thatetied upon had been altered and thus could not
reasonably support héexpert opinionsld.

Defendants offer an alternative argument, that even if Clarke is deemed to have sufficient
education or experience in some respectte R0O2 requires experts have specialized
knowledge, which Clarke lacks in the area ajiae compartment covers, and aerodynamics and

airflow issues. IlNewell Rubbermaid, Inc. v. Raymond Cotpe Court held that while a
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witness was a highly educated lised engineer with board certidition in forensic engineering,
and a member of six professional societies, blesld any specialized kndedge in forklifts, the
product at issue in the case, and could not be itshels an expert in éfield of forklifts. No.
5:08-CV-2632, 2010 WL 2643417, at *3 (N.D. Ohio July 1, 2Cif0), 676 F.3d 521 (6th Cir.
2012). The Court noted as persuasivés decision to exclude the witness that the witness had
never designed any component of a forkliftt consulted with a forklift manufacturer with
respect to the design of a forkliftl. at 4. InEarly v. Toyota Motor Corp277 F. App'x 581,
584-87 (6th Cir. 2008), the Court excludeditness who had a degree in mechanical
engineering, but no licenseydalso who had no specific experience in automotive design or
manufacturing, or experiencetime design or installation ofdust seal, the car component at
issue in that case. Clarke slanly has no engineering licengbpugh he has experience in the
automotive industry, and in assessing defantsrecommending desigrtde does not, however,
hold himself out to be a design expert.

In response, Plaintiffs predetases to support the argument that the details of Clarke’s
academic qualifications bear on the weight airgé’s testimony, not its admissibility. Further,
they argue that his experience in the automotive industry andedingés permit him to testify
on the design issues in this case as they rieldie cause and preveati, even if he does not
have specialized knowledge of under-engine coBaaBenton v. Ford Motor Co492 F. Supp.
2d 874, 876-78 (S.D. Ohio 2007) (holding “where tpposing side has the opportunity to cross-
examine an expert regarding lisalifications and where the jury is properly instructed to
determine for itself the weight and credibilitylie given to the expert's testimony, an argument
opposing admissibility of the testimony on the grouthds it is outside the witness's area of

expertise must fail.”)seealso Williams v. Gen. Motors CorgNo. 1:03-CV-02060, 2007 WL
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3232292, at *1-2 (N.D. Ohio Oct. 30, 200F)pyd v. Pride Mobility Products CorpNo. 1:05-
CV-00389, 2007 WL 4404049, at *2-5 (S.D. Ohio Dec. 12, 2007).

In Benton a vehicle rollover case, the Couwtihid it immaterial that the expert had no
formal education or background in the automotive indutdryThe Court held that his
experience in accident reconstruction, whictaged an understanding in vehicle design and
dynamics applied to the more than 50 roll-ozecidents he has analyzed and the use of the
stability index ratio, qualified him as an expastto the design issues in this cadeln Williams
v. Gen. Motors CorpNo. 1:03-CV-02060, 2007 WL 3232292, at *1-2 (N.D. Ohio Oct. 30,
2007), the Court rejected arguments that an expestnot qualified téestify on fuel system
design because he was not a licensed engiareeéihad no specific expese in fuel system
design for medium-duty trucks, tlaeea of his proposed testimony. TWéliams Court found
that the proposed expert was experiencadhimous areas of the tmmotive industry and
mechanics, and had post-graduate standgdustrial Design and Technology and a
specialization in Automotive Technology. Furthiee,had been accepted by various courts as an
expert, including one where he testified on theea&ehicle component that was at issue in the
case. Finally, irFloyd v. Pride Mobility Products CorpNo. 1:05-CV-00389, 2007 WL
4404049, at *2-5 (S.D. Ohio Dec. 12, 2007), the Court relieBearionto hold that an expert
could opine on alternative desigoisscooters—even though he swaot involved in the scooter
industry and had no design background—becausexihert relied on experience and sufficient
data related to accident scene.

Like in Rose this Court agrees that “Rule 702 shibbk broadly interpreted on the basis
of whether the use of expert testimony will asisttrier of fact.” 388 F. App'x at 534 (citing

Davis v. Combustion Eng'g, In@42 F.2d 916, 919 (6th Cir.1984)). Clarke is a thirty-two year
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veteran of the automotive industry, qualifiedbféer opinions about causation, prevention and
design as it relates to fire caumad prevention. As such this Court finds Clarke’s opinions will
assist the trier of fact. The scope of his etpe in vehicle design and engineering may cut
against the weight of his tesiimy regarding the vehicle defectdaan alternative design, but not
its admissibility.

Unlike the expert ilNewell who had no background in tharklift industry, Clarke has a
range of experiences in vehicle mechanied design, including some experiential background
in aerodynamics, and extensive experience insassgpcar defects as it relates to fire defects,
and prevention. Further, like Benton while Clarke does not have a design degree, his
experience in investigating hundreds of vehioles, and in analyzing car defects and
recommending alternatives in his current posiéera consulting engineer and in his previous
position as National Field Service Engineer for Loguslify him to conclude the origin of a fire
and how the vehicle could have been modifiedrevent such a fire. Even if his qualifications
arguably fall short of his abilit{o testify on the feasibility andisks versus benefits of his
stiffener plate design, there is no need for hirthtmrize because he offers testimony that his
alternative design is alrdg in use by BMW’s newer models of the vehi@eeSimo v.

Mitsubishi Motors N. Am., Inc245 F. App'x 295, 299-300 (4thrC2007) (finding that there
was no need to determine whether expert witgassified to testify regarding an alternative car
design to remedy risk of rollover because the gxpstified that a feasible alternative design
was already on the market). Lastlye Court follows the rationale William andFloyd, that
under the facts of this case, Glameed not have specializeaowledge of the exact component

at issue, the stiffener plate,ander to make conclusions thaisst the trier of fact. Clarke’s
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experience in the automotive industry and his olzgems of the vehicle and exemplar vehicles
provide a sufficient foundation for him to opine thie vehicle defect and an alternative design.
3. Reliability of Clarke’s Conclusions

Next, this Court must analyze whether géwedence offered by Clarke rests on reliable
reasoning and methodology. Although the test lidipdity is “flexibl e,” and there is no
“definitive checklist or test,Daubertdid set forth factors to consult when evaluating the
reliability of expert testimony, including: tesg, peer review, publication, error rates, the
existence and maintenance of standardsraling the technique’s operation, and general
acceptance in the relevasttientific communityKumho,526 U.S. at 150 (citin@aubert,509
U.S. at 593-94). ThPaubertfactors “are not dispositive in every case” and should be applied
only “where they are reasonable measoffdbe reliability of expert testimonylh re Scrap
Metal Antitrust Litig, 527 F.3d 517, 529 (6th Cir. 2008) (citi@goss v. Comm’r272 F.3d 333,
339 (6" Cir.2001)).

Defendants argue that Clarke’s analysishef vehicle fire, which was limited to
inspecting the vehicle in question, andgacting an exemplar 2009 BMW 328xi, is not
sufficient to support his conclusions regarding alleged vehicle defect and his proposed
alternative design. He did not test his thethigt the vehicle’s aerodynamics or airflow permit
debris to enter through openings in tod, through NACA ducts, or through any other way
during normal use of the vehicle. Further, Clagkaot specific about which openings allegedly
allowed in the debris. (Doc. 70 at 95-96). Iniéidd, Clarke did not idetify any other fires in
similar vehicles attributable to the allegeded¢, nor did he conductgéng or analysis to

determine whether all 2007 BMW 328xare similarly defective.
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As to the feasibility of Clarke’s alternatidgesign of the stiffengslace, Defendants argue
that Clarke has not tested hisig’s strength, struatal integrity, aerodynaraiproperties, or its
airflow properties. Defendants contend thadr&é’s design, which Habeled “primitive,”
ignores the benefits associateith the stiffener plate as designed, including: controlling noise
emissions, reducing drag, and making the car mumieefficient. Defendants contend that the
scientific community would not accept a non-engineer offering an aerodynamic design change to
a vehicle without applying engiagng principles. Also, Defendanargue that Clarke developed
this design and his theory about the stiffenereplat the purposes of litigation. Finally, Clarke’s
theory about the risk of debris fires due to¢bastruction of stiffener plates, as well as his
alternative design, have not beebjsat to peer reviewr validation, or the subject of any other
publication to Defendants’ knowledge.

Plaintiffs respond that the dgsiissues in this case arenple, considering the stiffener
plate is a solid piece of alunum connected to the undersidf the vehicle. Relying odemir v.
Mitsubishi Motor Sales of Am., In& F. App'x 266 (6th Cir. 2001), &htiffs argue that Clarke’s
opinions are derived from infereex based on a scientific metharald that those inferences are
derived from the facts of the case. (holding thaDaubertrequires “only that the expert
testimony be derived from inferences based onemsfic method and thahose inferences be
derived from the facts of the case at hand ..thaitthey know the answseto all the questions a
case presents-even to the most fundamental ques}idfiaintiffs contend that Clarke utilized
the scientific method when he concluded thatdesign defect was the position and construction
of the stiffener plate. First, @ke considered thatl post-fire examination of the vehicle found
that organic debris wedged in the area of thifeser plate and next to the exhaust system was

the cause of the fire. Next, testing performedPlyintiffs’ expert, Keain, confirmed that the
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temperatures generated in the exhaust systemsuéieient to ignite that material. After that,
Clarke inspected the vehicle and determinedtti&tebris got trapped in the area between the
stiffener plate and exhaust component becthesstiffener plate had no openings and had
protruding bolts where debris &ky got stuck. Finally, he considered the design of the vehicle
and examined two exemplars that leles in the stiffener plate.

Relying onNemir, Plaintiffs contend that although &wvcompeting theories exist as to
how the debris got lodged on the stiffener pltte,determination ofhich theory is more
credible is a question for the jurgl. at 275 (holding that whewossibilities besides those
offered by experts exist withgards to causation, the “facttiseveral possible causes might
remain ‘uneliminated’... only goes to the acayraf the conclusion, not the soundness of the
methodology”). Further, Plaintiffstate that Clarke offered tlo@inion that the risk of fire
inherent in the design of thef&ner plate outweighed any benefitsit the stiffener plate offers,
considering the serious conseqces of a vehicle fire. In additn, Plaintiffs offer ample cases
showing this Circuit has held castently that an expert’s failarto perform his own independent
tests or studies of his alternatidesign or theories goes to thdgi of his testimony, not to its
admissibility.

This Court finds that Clarke’s methodolomgyassessing the defect and proposing an
alternative design was sufficiently reliable consitgthe facts of the case. As the Court stated
in Kumha

Experts of all kinds tie observations ¢tonclusions through the use of what Judge
Learned Hand called “general truths dedivieom ... specialized experience.” Hand,
Historical and Practical ConsideratioRegarding Expert Testimony, 15 Harv. L. Rev.

40, 54 (1901). And whether the specific entpeestimony focuses upon specialized
observations, the specialized translation of those observations into theory, a specialized
theory itself, or the application of suchtlaeory in a particular case, the expert's

testimony often will rest “upon aexperience confessedly fageiin kind to [the jury's]
own.” Ibid. The trial judge's effort to assureaththe specialized testimony is reliable
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and relevant can help the jury evaluate that foreign experience, whether the testimony
reflects scientific, technicabr other specialized knowledge.

Kumho Tire Co. v. Carmichaeéd26 U.S. 137, 148-49 (1999).

Here, Clarke, a specialist in fire causatiowehicles, with thirty-two years of
experience in the technical side of the automotive industry, translated specialized
observations into a theory about the fire’s orignd ways to preveltike fires. His theory
regarding a modified stiffenergik is very basic, and otherchustiffener plates exist on the
market, including in the subjecehicle’s newer model. Furthet]arke’s contention that the
benefits inherent in the stiffener plae designed—including better gas mileage,
aerodynamics and internal heating—do not oigivéhe deadly risk of fire, is also
sufficiently straightforward. Acadlingly, the risk/benefit analysia this case is a question
more appropriate for the jurgnd not for summary judgment. As such, the Court finds that
Clarke’s failure to test thaerodynamics of his alternaidesign goes to weigh, not to
admissibility of his testimonySee Clay v. Ford Motor Compar8i5 F.3d 663, 668 (6th
Cir.2000) (failure to test goge weight not admissibility)accordWilliams2007 WL
3232292, at *2 (N.D. Ohio Oct. 300@7) (holding that an expentitness presented reliable
testimony, even though he did not perform testing and his theory was not generally
accepted, because conclusions were “suppobstedtional explanations and his methods

d[id] not strike the court as novel or extreme”).

6. Relevance of Clarke’s Conclusions
Defendants argue that Clarke’s conclusiomsrant relevant because his conclusions are
based on unsupported assumptions, and his thefrieet fit the facts othis case. Specifically,

Defendants argue that Clarlgnores evidence that Defendants placed in the record—including
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evidence of extensive airflow and aerodynatesting and evaluation done on the E90
platform—showing that debris gaot infiltrate the engine cormpment. Defendants claim that
Clarke also ignored that le®uld not identify another vetie with a similar design where
openings around the hood allowed infiltration @aedumulation of debris in the engine, thus
causing a fire. Further, Defendantsexs that Clarke ignores thiie two exemplar vehicles that
both parties inspected had subbsily more miles than the bject vehicle and were not found
to contain debris in the under-engine compartreerers. Lastly, Defendds argue that Clarke
did not inspect the under-enginempartment attached tioe exemplar 2009 BMW 328xi he
inspected a week before thepdsition to see if debris hadlExted there. Thus, Defendants
argue, the facts available in the case do not@u@iarke’s conclusionand are not relevant
because they will not assistqus, but merely confuse them.

In Daubert the Supreme Court emphasized thaddition to examining the reliability of
the expert’s testimony, the trial wd must ensure that the propdsexpert testimony is “relevant
to the task at handDaubert,509 U.S. at 580. The relevance requirement in the Rule 702
inquiry “relates to the ‘fit'of the testimony, that is, ‘wheththe reasoning or methodology
properly can be applied the facts in issue [,Daubert,509 U.S. at 593, so as to assist the trier
of fact.” Newell Rubbermaid, Inc2010 WL 2643417, at *9-10. Furthehe trial court must
determine whether the expert’s training and djigaliions relate to the subject matter of his
proposed testimonymelser v. Norfolk S. Ry. C&@05 F.3d 299, 303 (6th Cir. 1997).

The relevancy prong goes to whether the psepdestimony is prokige of a material
issue in the caseDaubert,509 U.S. at 580, 593. The Cobsds already determined that
Clarke’s background in the automotive industry &aildire mode analysis qualifies him to offer

testimony on the cause of the fire, the defeat tdontributed to ther, and an alternative
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design. Whether Defendants will proffer evidenoglermining such conclusions is a matter for
the jury, but does not go to thelevancy of Clarke’s opiniong&dditionally, this Court has
already determined that Clarke’s methodology in determining the vehicle’s defect and proposing
an alternative design, albeit limited, was sufficient considering the fattte tase. Thus, while
Defendants are free to undermine the religbdf such methodology on cross-examination,
Clarke’s proposed testimony regegl the cause of the fire, thefdet, and the #&krnative design
is relevant to material issues in dispute in this case.

As this Court has found Richard Clarké&stimony satisfies Rule 702, Defendants’
Motion to Exclude the Testimony of Riafd A. Clarke, (Doc. 77), is hereBENIED.

B. Plaintiff’'s Motion to Strike the Affidavits of Thomas Slaba and Richard Keefer

Next, this Court will address Plaintiffs’ Mot to Strike the Affidavits of Thomas Slaba
and Richard Keefer, attached to their RespdnDefendants’ Motiofor Summary Judgment.
(Doc. 83).

1. Slaba’s Affidavit

Thomas Slaba provided deposition testimonthia case in response to Plaintiffs’
Federal Rule of Civil Procedure 30(b)(6}ite served upon BMW AG. The deposition notice
requested that Mr. Slaba testif§th respect to any evaluation, analysis, testing or inspections
performed by BMW AG or any other contractedividuals, to determine the potential for fires
in the vehicle as a result of the accumulationrmhtended debris in thereas of the catalytic
converters or the exhaust down pipes. When asked in his deposition whether BMW performed
any testing to determine whether combustible idedarch as foliage, leaves and other organic
matters could accumulate next te ttiffener plate, Slaba responded:

There was no specific testing done witbaed to the accumulation of debris, but
the vehicles were subject to regular t@gtivhere they are also inspected for dirt
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and debris...when we do normal testing @& tehicle, it did not show that things
like that would happen.

(Slaba Deposition, Doc. 74 at 54-56). Then, mdffidavit attached to the Defendants’ Motion
for Summary Judgment, Slaba states:

The design, research and developmenthefE90 platform included extensive

airflow and aerodynamics design, reseact development. No evidence of

‘debris’ infiltrating the @gine compartment via ‘openings in the hood,” or in any

other fashion, was ever discovered.
(Doc. 78-2 at 1 26-7).

Plaintiffs argue that the Court shouldigard the affidavit testimony regarding
aerodynamic testing of the vehicle because sestimony contradicts Slaba’s prior deposition
testimony. Further, Plaintiffs rely ddluck v. BP Oil Pipeline Cp640 F.3d 671, 681 (6th Cir.
2011), and a similar line of casesaigue that this @tuit has repeatedigjected affidavits
submitted by witnesses in the context of summary judgment when such information offered in
the affidavits was available at the time of theation but not disclosed. &htiffs contend that
Clarke’s affidavit opinion regding the aerodynamic testing of the vehicle was available at the
time of his deposition but not dissked, and, thus, should be stricken.

Defendants respond that Slaba’s affidavit Hyereiterates his deposition testimony and
expounds upon it to provide the Court with théade and facts supporting his conclusions,
which Plaintiffs failed taaddress during the deposition.

Both parties rely orerel, S.R.L. v. PCC Airfoils, L.L.G148 F.3d 899 (6th Cir. 2006)
for the standard this Court should apply whetedwrining the admissibtly of a post-deposition
affidavit at summary judgmenierelheld that the first step in sl an inquiry is to “determine

whether the affidavit directlgontradicts the nonmoving pagyjrior sworn testimony. . . . A

directly contradictory affidavit should be skien unless the party opposing summary judgment

23



provides a persuasive justiditton for the contradictionfd. at 908. If, however, the district court
finds no contradiction, then it should not “striar disregard thafffedavit unless the court
determines that the affidavit ‘constitutes an attempt to create a sham fact issue’™

determine whether the affidavit is an attemptrgate a sham fact issube court can look to a
nonexhaustive list of factors,aluding, “whether the affianwas cross-examined during his
earlier testimony, whether the afit had access to the pertinent evidence at the time of his
earlier testimony or whier the affidavit was based on ngwliscovered evidence, and whether
the earlier testimony reflects confusion [that] the affidavit attempts to expldiat™09.

This Court holds that Slaba’s affidadibes not contradict fideposition testimony
regarding aerodynamic testing of the vehicle,rather restates what walready contradictory
and/or unclear testimony in his deposition. Om d¢ine hand, Slaba’s deposition testimony can be
interpreted to mean that @@rodynamic testing was done speailiy regarding the stiffener
plate; on the other hand, the deposition testimonybeanterpreted to mean that Slaba’s opinion
of the BMW aerodynamic testing is that the reseitsluded the possibility of such a build-up of
debris near the stiffener plate.gHiffidavit is similarly contradiory and/or unclear: it states that
BMW conducted unspecified aerodynamic testinghe vehicle, which did not reveal evidence
of debris infiltrating the engine compartnteia openings in the hood or otherwise. Such
testimony does not confirm or deny thagsific aerodynamic testing was done concerning
collection of debris on the stiffier plate, only that in the ursgfied testing performed, no such
evidence was discovered. As the affidavit merebtates what was already contradictory or
unclear deposition testimony, ti@®urt need not address whetkach testimony is an attempt
to raise a sham fact.dtead, the affidavit testimony addsmaw facts to the case. Accordingly,

this Court herebYDENIES Plaintiffs’ Motion to Exclude the Slaba’s Affidavit.
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2. Affidavit of Richard Keefer

In their witness disclosures, Defendgmtsduced the report of Richard Keefer, a
licensed engineer, who inspected the vehinkkevaluated Mr. Clarke’s claims that the
vehicle was defectively desigihePlaintiffs argue that Keeff's affidavit attached to
Defendants’ Motion for Summgadudgment contains untinyedlisclosed expert opinion,
and should be stricken.

Plaintiffs argue that in Keefer'sdvember 18, 2013 expert report, he notes:
“examination of the accident and exemplahniecke and their underbody covers indicates
area of small openings that would permit asdeshe underbody of the vehicle as well
as airflow.” (Doc. 83-5). In Keefer’'s Depogiti, Plaintiffs asked m whether his report
included any opinion as to how combustiblaterials made its way to the ignition
surface of the exhaust, or whether Clarl@sions of how material got onto the hot
surface were correct. Keefer responded that he did not dffer ef those opinions in his
report. (Doc. 83-6). Then, when asked iftheught debris codlenter via the hood, he
stated that he thought ibeld not. Keefer did not offea specific opinion about how
debris could enter the engine compartmentwes he asked to offer such an opinion. In
his affidavit, however, he details with spieity why debris ould not have entered
through the hood.

Plaintiffs argue that they are entitledrédy on expert disclosures by an adverse
party in developing depositiaquestioning. Plaintiffs contenthat Defendants knew of
Clarke’s opinion concerning openings i thood three weeks prior to the deposition,
and that Keefer should have producedpptemental expert report setting forth his

detailed opinions about why debdsuld not have entered via the hood.
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Defendants respond that Keefer made dheadid not think debris could enter via
the hood during his deposition, and thet affidavit merely expounded upon those
opinions because Plaintiffs failed to asky follow-up questionsegarding Keefer’s
opinion.

This Court finds that Plairfts were free to ask detaileplestions regarding Keefer’s
opinion and failed to do so. Plaiffis were on notice from Keeferteport that Keefer believed
debris had entered via openings in the undelylmmver, and not openings in the hood. Further,
Plaintiffs were aware thatdefer did not think debris calienter via the hood due to his
responses in the deposition itself. As such, this dENIES Plaintiffs’ Motion to Exclude
Keefer's Affidavit.

C. Summary Judgment

The Court will now address Defendanotion for Summary Judgment on Plaintiffs’
following claims: (1) breach of implied warrgmigainst both BMW Defendés (Count 1V); (2)
product liability under OPLA against the manufaety BMW AG (Count Ill); and (3) product
liability under the Ohio Prodad.iability Act (“OPLA”) against the supplier, BMW NA (Count
I). (Doc. 78).

1. Standard for Summary Judgment

Federal Rule of Civil Procedure 56 provides, in relevant part, that summary judgment is
appropriate “if the pleadings, pesitions, answers to interrogaes, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
the moving party is entitled to judgment as a mattéaw.” A fact is deerad material only if it

“might affect the outcome of the lauis under the governing substantive lawViley v. United
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States20 F.3d 222, 224 (6th Cir. 1994) (citiAgderson v. Liberty Lobby, Inely7 U.S. 242,
247-48, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)).

The necessary inquiry for this Court isiether ‘the evidence presents a sufficient
disagreement to require submission to a jurwloether it is so one-sided that one party must
prevail as a matter of law."Patton v. Bearder F.3d 343, 346 (6th Cir. 1993) (quoting
Anderson477 U.S. at 251-52). In evaluating such a motion, the evidence must be viewed in the
light most favorable to the nonmoving partynited States S.E.C. v. Sierra Brokerage Servs.,
Inc., 712 F.3d 321, 327 (6th Cir. 2013). The coaviewing a summary judgment motion need
not search the record in an etfto establish the &k of genuinely disputed material facts,
however. Guarino v. Brookfield Township Truste&80 F.2d 399, 404 (6th Cir.1992). Rather,
the burden is on the nonmovingriyato present affirmative édence to defeat a properly
supported motiorStreet v. J.C. Bradford & Co886 F.2d 1472, 1479 (6th Cir.1989), and to
designate specific facts that are in dispiAaederson477 U.S. at 2505uaring, 980 F.2d at
404-05.

To survive the motion the nonmoving party mpigsent “significant probative evidence”
to show that “there is [more than] sometapdysical doubt as to the material factsldore v.
Philip Morris Cos., Inc.8 F.3d 335, 339-40 (6th Cir. 1993). Timere existence of a scintilla of
evidence in support of the opposing party's pasidl be insufficient to survive the motion;
there must be evidence on which the jooyld reasonably find for the opposing par8ee
Andersond77 U.S. at 251Copeland v. Machulig7 F.3d 476, 479 (6th Cir. 1995ge also
Mitchell v. Toledo Hospita®64 F.2d 577, 582 (6th Cir. 1992)nding that the suggestion of a
mere possibility of a factual dispute is insciifint to defeat a matn for summary judgment)

(citing Gregg v. Allen-Bradley Co801 F.2d 859, 863 (6th Cir. 1986)).
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2. Count IV: Implied Warranty Claim

First, Defendants assert that OPLA@dates Plaintiffs’ breach of implied warranty
claim, entitling Defendants to summary judgmasta matter of law on Count IV. OPLA states
that its sections “are intendeddbrogate all common law producbility claims or causes of
action.” O.R.C. § 2307.71(B). OPLA defma “product liability claim” as:

a claim or cause of action that is asseiih a civil action pursuant to sections

2307.71 to 2307.80 of the Revised Code and that seeks to recover compensatory

damages from a manufacturer or supdie death, physical injury to person,

emotional distress, or physical damageroperty other than the product in

guestion, that allegedly aroBem any of the following:

(a) The design, formulation, produmi, construction, creation, assembly,

rebuilding, testing or marketing of that product;

(b) Any warning or instruction, or lack @farning or instruction, associated with

that product;

(c) Any failure of that ppduct to conform to any retant representation or

warranty.

§ 2307.71(A)(13). Defendants argue that since&brogates all common law product defects
claims, which by OPLA'’s definitin includes any failure of a produo conform to any relevant
representation or warranty, OPLA accordingtgempts Plaintiffs’ common law breach of
implied warranty claim.

Plaintiffs respond that they bring the breathvarranty claim solely to recover for
economic damages—i.e., the vehicle itself anddewials related to tHeatrick’s lodging while
their home was being repaired—and not for cengatory damages related to damage to the
Patricks’ home. By its language, Plaintiffs argG&LA does not abrogate such a claim, since
OPLA defines a product liability claim as one teatks to recover compensatory damages, not

economic damages, for physical injury to pergmetional distress, or physical damage to

property other than the product in questiBarther, Plaintiffs arguthat O.R.C. § 2307.72(C)
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supports their reading of O.R.C. § 2307.71(8)(10.R.C. § 2307.72(C) mn OPLA provision
covering damages, and it states:

Any recovery of compensatory damagés economic loss based on a claim
that is asserted in a civil action,other than a product liability claim, is not
subject to sections 2307.71 &307.79 of the Revised Code, buiy occur
under the common law of this state . . .

O.R.C. § 2307.72(C) (emphasis added).

To be clear, although OPLA does not slfsa claim for economic damages as a
“product liability claim,” thatdoes not mean that OPLA precludes recovery of economic
damages entirely. Instead, OPLA makes anywexgoof economic damages contingent on an
award of compensatory damages:

(A) If a claimant is entitled to recoveompensatory damages for harm from a

manufacturer in accordance with sent307.73 of the Revised Code or from a

supplier in accordance with divisionYBf section 2307.78 of the Revised Code,

the claimant may recover from the manudaet or supplier iquestion, in that

action, compensatory damages for any economic loss that proximately resulted

from the defective aspeaft the product in question.

O.R.C. § 2307.79(A). In other words, underl®@Precovery on the Patricks’ vehicle is
derivative of Plaintiffs’ succesa showing that a design defantthe vehicle damaged the
Patricks’ home.

Courts in this Circuit have held that teetextent a Plaintiff bnigs common law claims
for breach of implied warranty in tort and tiggnce for defective design and failure to warn,
seeking purely economic damages, and does imgg bny claims under OPLA for compensatory
damages, OPLA does not abrogate those common law claimesWhirlpool Corp. Front-
Loading Washer Products Liab. LitjigNo. 1:08-WP-65000, 2014 WA674670, at *11 (N.D.
Ohio Sept. 19, 2014) (citingoffer v. Cooper Wiring Device2007 WL 1725317 (N.D.Ohio

June 13, 2007) (Boyko, J.)).
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Thecasesub judices distinguishable frorvhirlpool, however, because Plaintiffs bring
both an OPLA claim for compensatory damagesl also a commonvanegligence claim for
economic damages, under the same set of factsrdingty, Plaintiffs urge this Court to follow
Huffman v. Electrolux N. Am., Inevhich held that a Plairftimay bring, simultaneously, a
common-law products liability claim for puyeéconomic damages and an OPLA claim for
compensatory damages, even if both claireshased on the same set of underlying facts, so
long as the claims are pled in the altgive. 961 F. Supp. 2d 875, 881 (N.D. Ohio 20dr8)
reconsideration sub nom. HuffmanBlectrolux Home Products, IndNo. 3:12CV2681, 2013
WL 5591939 (N.D. Ohio Sept. 30, 2013).

In Huffman Plaintiff sued Defendant undieoth OPLA and common law implied
warranty claims for a washing machine thateled of mold. Plaintiff sought compensatory
damages under her OPLA claim, and only economic loss damages under her common-law
claims.ld. at 878. ThéduffmanCourt acknowledged that it ismicontested that the “General
Assembly amended the OPLA to make cleat thhad intended for the Act to supersede
common-law negligence claims,’dluding implied warranty claim$iuffman,at 879 (citing
Wimbush v. Wyetl619 F.3d 632, 639 (6th Cir.2010)). THaffmanCourt noted, further, that “it
is well-established that under the OPLAgiolants cannot recover only economic damages.”
Huffmanat 881(citingState Farm Mut. Auto. Ins. Co. v. Kia Motors Am., 1660 Ohio App.3d
727,734, 828 N.E.2d 701 (2005). Lastly, theu@ recognized precedent in the chBtchell v.
Proctor & Gamble which held that:

a plaintiff cannot bring aommon-law negligence claim for economic damages
where the actionable conduct that forms biasis of the negligence claim ... is the
same conduct that ... giv[es] riseftioe] products liability claim. TheMlitchell]

court further stated a pldiff cannot separate out hisagins from the purview of
the OPLA simply by claiming only economic losses.
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Huffmanat 880 (internal quotatioreand citations omitted).

TheHuffmanCourt declined to followMitchell, however, because doing so meant that a
plaintiff would haveto choose between recovering only for economic loss under a common law
negligence theory, or bringing an OPLA claimth the risk that failure to establish a
compensatory damages claim under OPLA wouldhmaplaintiff’'s contingent right to economic
damages:

Given the [OPLA’s] prohibition on recoviag solely economic loss damages, the
court's decision iMitchell—that a plaintiff asserting an OPLA claim cannot
bring common-law claims arising out tife same alleged defect—turns a
plaintiff's recovery of economic loss dages into a gamble. The court's decision
requires plaintiffs to choose betweerettively certain recovery of economic
loss damages and the possible recovegoaipensatory damages plus economic
loss damages.

Id. at 881.
TheHuffmanCourt determined, accordingly ah‘Ohio law does not support

circumscribing a plaintiff's right téthe remedy of economic loss damadgéwder Ohio law, the
right to a remedy, and more sdemlly, a consumer's right teecover solely economic loss
damages is well-establishedduffmanat 881-82 (citing OHIO CONSArt. | § 16 (“[a]ll courts
shall be open and every person for an inplwye him in his land, goodperson, or reputation,
shall have remedy by due course of lawfi)re Whirlpool, suprag84 F.Supp.2d at 949-950
(citing Chemtrol Adhesives, Inc. v. Am. Mfrs. Mut. Ins. @8.0Ohio St.3d 40, 45, 537 N.E.2d
624 (1989)LaPuma, supraat 716; andidwest Ford, Inc. v. C.T. Taylor Cd.18 Ohio App.3d
798, 694 N.E.2d 114, 116-17 (1997))).

Thus,theHuffmanCourt held that although a Plaiffittannot recover on both an OPLA

claim and a common claim under the same sedai§f the Plaintiff has a procedural right to
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assert common-law and OPLA claims simul@ngy under Federal Rules of Civil Procedure
8(d)(2), (3), which explicitly allow partie® assert inconsistent alternative theofies.

This Court agrees with and follows the rationaléluffman Accordingly, this Court
holds that Plaintiffs are permitted to argue ie #fternative, and bring their OPLA claims for
compensatory damages, and their commgulied warranty claim for purely economic
damages, under the same set of facts. Defesidaotion for summary judgment as to Count IV
is herebyDENIED.

3. Count llI: Products Liability Claim aganst BMW AG, Existence of a Defect

As a manufacturer, BMW AG is subject to liability under OPLA if Plaintiffs establish, by
a preponderance of evidencegttthe vehicle in question:

was defective in manufacture or comstion as described in section 2307.74 of

the Revised Code, was defective in desigormulation as deribed in section

2307.75 of the Revised Code, was defective due to inadequate warning or

instruction as described in section 230707 8he Revised Code, or was defective

because it did not conform to a remeftion made by its manufacturer as

described in section 2307.87the Revised Code.
Ohio Rev. Code § 2307.73(A). To survive sumnjadgment in an dmon brought under OPLA,
Plaintiffs must prove: “(1) the éstence of a defect in the prodadtissue, (2) tt the defect
existed at the time the productftlthe hands of the manufacéur and (3) the defect was the
direct and proximate cause of the plaintiff's injurdohes v. Staubli Motor Sports Div. of Staubli
Am. Corp, 897 F. Supp. 2d 599, 612 (S.D. Ohio 2012).

Plaintiffs allege that BMW AG is liablender OPLA for: (1) a design defect in the

vehicle which allegedly caused the fire; (2) a nfactring defect in theehicle that allegedly

Rule 8(d)(2) states, “A party may set out 2 or ngiegements of a claim or defense alternatively
or hypothetically, either in argjle count or defense or in separate ones. If a party makes
alternative statements, the pleading is sufficient if any one of them is sufficient.”
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caused the fire; and (3) failute warn of the purported fire risk. Defendants contend that
Plaintiffs cannot establish any of the elemagitthe relevant standasdor any of the product
liability claims that Plaintiffdoring under OPLA. In addition, Dendants contend &t the record
shows that Plaintiffs have only pursued the dedigfect theory in the case, so they only address
this product liabilitytheory in their Motiorfor Summary Judgment.

The Court agrees that Plaintiffs do no depehe manufacturing dect theory or the
failure to warn theory anywhene the record. In addition, in theieply brief, Plaintiffs do not
address Defendants’ contentiomatilaintiffs have failed tpursue a manufacturing defect
theory or failure to warn theory. (Doc. 8Bs such, the Court will address only Plaintiffs’
design defect theory, and assume Plaintiffs lthsearded other theories to establish product
liability.

a. Design Defect

Under Ohio Law, a product is defective in dgsfiif, at the time it |& the control of its
manufacturer, the foreseeablsks associated with its designformulation ... exceeded the
benefits associated withahdesign or formulation.” ®.C. § 2307.75(A). According to
Subsection B of § 2370.75, “[tlhe fa@eable risks associated wiitle design or formulation of a
product shall be determined by considering factocluding, but not linted to, the following:

(1) The nature and magnitudéthe risks of harm associated with that design or
formulation in light of the intended and reasonably foreseeable uses,
modifications, or alterations of the product;

(2) The likely awareness of product users, whether based on warnings, general
knowledge, or otherwise, of those risks of harm;

(3) The likelihood that that design or forratibn would cause harm in light of the
intended and reasonably foreseeable usedjfications, or alterations of the
product;

(4) The extent to which that designformulation conformed to any applicable
public or private product standard thds in effect when the product left the
control of its manufacturer;
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(5) The extent to which that designformulation is more dangerous than a
reasonably prudent consumer would @stpvhen used in an intended or
reasonably foreseeable manner.

O.R.C. § 2307.75(B). “Foreseeable risk” means:

a risk of harm that satisfies both of the following:

(a) It is associated with an intendedreasonably foreseeable use, modification,
or alteration of g@roduct in question.

(b) It is a risk that the manufacturergnestion should recognize while exercising
both of the following:

(i) The attention, perception, memoknowledge, and intelligence that a
reasonable manufactmrshould possess;

(i) Any superior attention, perceptiomemory, knowledge, or intelligence that
the manufacturer iguestion possesses.

O.R.C. 8§ 2307.71(A)(6). Section 2307.75(C) has aeaiusive list of factors that must be
considered in determining the benefits of a design:

(1) The intended or actuatility of the product, icluding any performance or
safety advantages associatathwhat design or formulation;

(2) The technical and econarrfeasibility, when the produteft the control of its
manufacturer, of using an altative design or formulation;

(3) The nature and magnitude of anyefgeeable risks associated with an
alternative design or formulation.

O.R.C. § 2307.75(D).

“If the plaintiff fails to demonstrate a matarissue of fact whethehe foreseeable risks
of a design outweigh the benefits of a destga,defendant will be entitled to summary
judgment on a defective design claiButts v. OMG, Inc.No. 1:11-CV-918, 2014 WL
4628496, at *9 (S.D. Ohio Sept. 11, 2014) (citMgnroe v. Novartis Pharm. CorpgCase No.
1:12—cv—00746 (WOB—KLL), 2014 WL 3378345 *at(S.D.Ohio July 10, 2014)).

BMW AG argues that summary judgment pgeopriate on Plaintiffs’ defective design

claim because: (1) Plaintiffs cannot maintdaair claim without expert testimony; (2) the
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purported scenario speculdtey Clarke that led to the vehidiee does not satisfy the definition
of foreseeable risk; (3) the foreseeable risk envbhicles design that Clarke alleges exists does
not exceed the benefits of the vehicle’s desayd (4) Plaintiffs do not present a technically
feasible alternative design.

i. Expert Testimony

Defendants’ argue that Plaintiffs cannot prtve necessary elements of a design defect
claim under OPLA because the testimony of BidhA. Clarke, Plaintiffs’ proposed expert
witness, should be excluded under Fed. Evidz@R. Without an expert to establish the elements
of the claim, Defendants argue, the design defeah fails as a matter of law. This Court has
already denied Defendants Motion in LimineBxclude the Testimony of Richard Clarke. (Doc.
77). As such, Defendants’ argument fails.

ii. Foreseeable Risk Analysis

Defendants argue that the record does noblkesttahat a foreseeable risk of fire existed
in the vehicle as designed. Asiaitial point of clarification, Plaintiffs stateth their briefs, and
reiterated at oral argument, th\t. Clarke’s opinion is not thahe presence of openings in the
BMW is the defect. Rather, the defect in thaieke is that debris was naturally permitted to
accumulate in the engine compartment in closaiprity to heated surfaces due to the design of
the stiffener plate, which lacks any holep&ymit self-cleaning, and which has six protruding
bolts that trap debris. While M€larke opines that debris ergd via openings in the hood and
through the NACA ducts, Plaintiffs submit that thiginion is material only to contest the
Defendants’ theory that debristered due to a nesting rodentdecould not have entered due to

the normal aerodynamics of the vehicle.
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Defendants respond, however, that befeexhing the question of whether a foreseeable
risk of fire exists in the stifiger plate as designed, it is Plaintiffs’ burden to show, first, that
BMW AG should have recognized thek that debris can enterelengine department and settle
on the stiffener plate, through openings arounaldhor otherwise, during normal vehicle use.
Plaintiffs have not met this bden, Defendants argue, as they havtepresented any proof that
debris can infiltrate the vehicle via openingsha hood or NACA duct, but their expert, Clarke,
only opines that it is possible. In addition,fBedants will present two primary pieces of
evidence showing a debris fire thre stiffener plate was not faeeable. First, between 2004 and
2012, BMW sold 1.8 million vehicles on the E9@tbbrm, and the record does not show any
other fires in similar vehicles attributalitethe alleged defect. Second, BMW performed
extensive aerodynamic testing on tedicle, none of which revead the possibility of debris
entering the engine compartment during ttormal course of vehicle operation.

In addition, Defendants argue that not a sirfigétor used to detmine foreseeable risk
under § 2307.75(B) applies to the casb judice In terms of the first factor, Defendants will
present evidence that it performed extensivengstt the design stage shag that debris of the
kind that started the fire couttbt infiltrate the engine comparent via openings in the hood or
accumulate in the vehicle’s engine compartm@doc. 78-3, Keefer Deposition). While Clarke
opines that debris can enter via openiingde hood and the NACA ducts based on his
inspection of the vehicle and two exemplars, he nats this theory. As to the second and fifth
factors, Defendants argue that they had ng tlutvarn of an unknown or unknowable risk, and
that the vehicle is no more or less dangeroas threasonable consumer would expect, because
there is no design defect. As to factor three, Dad@ts assert that there is no likelihood that the

vehicle design would cause thygé of harm at issue becausis impossible for debris to
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infiltrate the vehicle in the nmmer Plaintiffs propose, and Clarkas not presented any evidence
that it is possible.

Plaintiffs counter that theollective testimony of all threef its experts establishes the
prima facie case that the BMW was defectww¢he time the BMW left possession of the
Defendants. In addition, Plaiff§ will cite to Defendants’ gxert Richard Slaba’s deposition
testimony to raise a genuine issuar@dterial fact as to Defendahtontention that no other all-
wheel drive E90 platform vehicleas caught fire due to a simildefect. In Slaba’s deposition he
states that only 220,000 of the purported 1.8iomlE-90 vehicles sold between 2004-2012 were
all-wheel drive vehicles equipped with thdfster plate. FurtheiVir. Slaba has held his
position in the BMW Product Analysis Departmemnty since 2011, and during that time period
he has become aware of 20-30 fires in BMW BE+80icles. Plaintiffs ayjue that many of those
fires are unexplained, and couldvkebeen caused by the stiffener plate defect; thus, Slaba’s
assertion that no such fire has ever occumaekld proper foundation anddpeculative. Further,
they will cite to Keaton, Defendants’ expestho stated in his deposition that deductive
reasoning indicated to him that debris drawn thivehicle through any openings will be forced
down to the bottom portion of the vehicle, where stiffener plate is located. (Doc. 81-7 at 74-
84).

The Court will begin the foreseeable reshkalysis by addressing Plaintiffs’ contention
that Defendants’ focus on the foreseeableigskisplaced, and ignoréisat Plaintiffs can
successfully pursue a design defect claim undecahsumer expectation test alone. Before the
2005 amendments, Ohio law provided Plaintiffsthwwo theories upon which to recover: (1)
the consumer expectation standanakl (2) the risk-benefit standardtton v. Excel Indus., Inc.

No. 2:08-CV-315, 2009 WL 1794559, at *4 (SOhio June 23, 2009). In 2005, however, an
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amendment to OPLA removed the consumeeetqtion test as andependent theory of
liability and made, “the extent to which thesagn or formulation is more dangerous than a
reasonably prudent consumer would expect wisad in an intended oeasonably foreseeable
manner,” one of five factors to use when determining whether a foreseeable riskSexsts.
O.R.C. § 2307.71 (B)(55ee Ruff v. Wal-Mart Stores E., INj. 2:07CV292, 2009 WL
3150319, at *4 (S.D. Ohio Sept. 30, 2009) (Sei4dte30, effective April 7, 2005, modified
OPLA by removing the “consumer expectatiordrslard from R.C. § 2307(A)(2) to appear
instead as a new subsection of § 2307.75(B)(5).duestion for this Court is whether proving
the consumer expectation test, as it existeat po the 2005 amendments, is sufficient alone to
prove foreseeable risk undie current version of OPLA.

Plaintiffs do not present any cases thaestigfinitively that under OPLA amendments, a
Plaintiff can still pursue either a foreseeable asklysis or a consumer expectation analysis in
order to satisfy their burden of proving foresdealsk under OPLA, § 2307.75 (B). Plaintiffs do
cite, however, t&rumpelbeck v. Breg, Inc491 F. App'x 713 (6tkCir. 2012), a case which
shows that the consumer expectation test resramecessary consideration for imposing liability
in design defect cases aftae 2005 OPLA Amendment.

In that case, the district court had cantdd that plaintiff's deign defect claim failed
because there was no evidence that the defehddra reason to know of the purported risk
associated with produdd. The appellate court found thaettistrict court had erred in its
foreseeable risk analysis under OPLA becatisad completely ignored the consumer
expectation test—the “primary basis” on whiglaintiff argued the product was defectively
designedld. The appellate court explained that th@gsumer expectation test focuses “not on

the risks known to the manufacturer bt consumer's understandiagd appreciation of the
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dangers associated with use of the produbius, focusing on the foreseeability of the risk from
the manufacturer’s perspectiv@aé was insufficient under 82307.75(R). The appellate court
then held that:

[b]Jecause the district court did not diss the statutory factors listed in 8§

2307.75(B), including the consumer-expectattest, we find that it misapplied

the law in determining the ‘foreseeabigks’ for the purposes of Krumpelbeck's

claim for defective design.

Defendants argue thEtumpelbeck’sholding weighs in their favor because it shows that
the consumer protection testoisly one of five factors in thimreseeability test. This Court
agrees thakrumpelbeckshows that under the newer versafrOPLA, the consumer expectation
test is no longer a completelydependent test in the same vitayas under the prior version of
OPLA. Instead, th&rumpelbeclcourt makes clear that the con®rmaxpectation test is one of
five nonexclusive considerations that the cetiduld discuss when determining foreseeable risk.
That being said, thappellate court itKrumpelbeclkacknowledged that thonsumer expectation
test was plaintiff’'s “primary basis” for arguing thfareseeable risk existed, and still went on to
hold that the district court erred in its foeesble risk analysis by failing to consider the
consumer expectation test. This suggestsalyginuine issue of matakifact concerning the
consumer expectation test is enough for the détetion of foreseeablesk to go to the jury.

Further, 8§ 2307.75(B) makes clear that “[tfbeeseeable risks associated with the design
or formulation of a product shall be determirmgdconsidering factonscluding, but not limited
to” the five factors listed in the statute. Thuhile OPLA directs Court® consider the five
factors, it contains no direcgvin how to weigh these facsorAccordingly, the holding in
Krumpelbeclkand the language of OPLA are both cowmsiswith this Court’s holding that each

factor under 8 2307.75(B) must be considered, aadeit long as a genuine issue of material

fact exists as to any nonexchsifactor, the Court should findabhwhether a foreseeable risk

39



exists is a question for the jury. While a j@tyould properly be instructed to consider all
nonexclusive factors when determining the existeof foreseeable risk, the ultimate weighing
of those factors in determining foreseeald 1§ a task for the jury, not the Court.

This Court’s holding is consistent with tdio rule that “the question of what an
ordinary consumer expects in terms of the rjgésed by the product is gealty one for the trier
of fact.” Donegal Mut. Ins. v. White Consol. Indus., Jri&#06-Ohio-1586,  16. It is further
consistent with the broader rule that summary judgment will rarely be granted in design-defect
claims because questions of gfeseeable uses of a product, $emable risks associated with a
product, benefits associated with a produati @onsumer expectationsgarding a product's
uses and risks are ordinarily all factual questiokkEWilliams v. S.E. IngNo. 5:07CV3700,

2009 WL 3625173, at *3 (N.D. Ohio Oct. 29, 2009) (citiwglch Sand & Gravel, Inc. v. O & K
Trojan, Inc.,107 Ohio App.3d 218, 225, 668 N.E.2d 529 (1995)).

Because questions of foreseeable risk and benefits associated with a product are generally
reserved for the jury, this Court declines to follow the rationakuits v. OMG, In¢.No. 1:11-
CV-918, 2014 WL 4628496, at *8-12 (S.D. Ohio Sdt, 2014), a case in which the Court, not
the jury, weighed the five § 2307.75(B) foreseeable risk factors, and did not consider
KrumpelbecklIn Butts Plaintiffs argued that caulking gun used to adhere insulation board to
roofing substrates was defectivedesigned because it did not have proper safety mechanisms to
protect users from getting their fingers caught should a blowback effect occur. Defendants
argued that Plaintiff had natdlduced sufficient facts shavg risks of the product design
outweighed its benefits, becay like the Plaintiffs itrKrumpelbeckthey only addressed the
consumer expectation factor 2807.75(B), and had foregone anywbysis of the other factors

set out in 88§ 2307.75(B) and (C).
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TheButtscourt agreed that the consumer exagaeh test favored the Plaintiff, noting
that a reasonably prudent consumer could npéetxto suffer a crushing hand injury during the
normal use of the produdd. at *10. Although the consumegpectation factor favored the
Plaintiff, however, th&uttscourt found that the “remainirfgctors in Subsections B and C
either favor[d] Defendants, [were]uieal, or [had] no applicability.ld. In other words,
according to the Court iButts reliance on the consumer expeictatest alone did not meet the
§ 2307.75(B) standard for establishimgenuine issue of materfaltt as to foreseeable risk
under the facts of that case. Afamalyzing why each of the remaining factors weighed in favor
of the Plaintiffs, théButtsCourt ultimately granted summary judgment to Defendant because
“the balance of the § 2307.75(Bctors indicate[d] that there waot a foreseeable risk of a
blowback event with the desigr the SpotShot Applicat@and OlyBond 500 at the time of
Plaintiff's accident.’ld.

This Court disagrees witButt’'s that the Court’s proper role to weigh the nonexclusive
foreseeable risk factors under § 2307.75{Bsummary judgment. Although the consumer
expectation test is no longan independent test, neithérumpelbecknor the language of §
2307.75(B) indicates that the Court’s role is taghehe foreseeable risk factors. As stated
above, unless no genuine issue of mateaiet €xists as tong factor under 8§ 2307.75(B)—
which would be rare considering the fact-inteesnature of the factsrand a design defect
claim—summary judgment on the basis of failtog@rove foreseeable risk will generally be
inappropriate.

In light of this Court’s interpretation éfrumpelbeckand § 2307.75(B), this Court will
address each nonexclusive factor to determineheghetenuine issues of material fact exist. As

to (B)(1), and (B)(3)—"the naturend magnitude of the risks b&rm associated with that
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design,” and the “likelihood that that designffamulation would cause harm” in light of the
intended and reasonably foreseeable uses q@rttict—this Court findghat there are genuine
issues of material fact precluding summarggment. While Defendants will present evidence
suggesting that no similar debris fires on the stiffener plate have ever occurred in 1.8 million E9O
platform BMWs, Plaintiffs will present evidea undermining the foundation and credibility of
such evidence including: Slaba’s testimony that only 220,000 of the purported 1.8 million EQO
vehicles sold between 2004-2012 wellewheel drive vehicles equped with the stiffener plate,
and that since Slaba began at BMW in 2011hdsebecome aware of 20-30 fires in BMW E90
vehicles, many of which are unexplained. In additgemuine issues of matatifact exist as to

the likelihood that debris canten the engine compartment duriting normal use of the vehicle,
thus leading to a fire on the stiffener plat¢hile Defendants will present evidence the debris
accumulation on the stiffener only could have been caused by a rodent, Plaintiffs will present
expert testimony that debrisrcanter the engine compartmantd rest on the stiffener plate
during normal use of the vehicle. The weight aretlibility of such evidence is not for this

Court to determine. As such, the likelihood tthet stiffener plate wodlcause a fire, and the
magnitude of the risk of fire, both peeg genuine issues of material fact.

Factor (B)(2)—the likely aareness of product users, whether based on warnings, general
knowledge, or otherwise, of those risks of harmrasapplicable in thisase. The record shows
that the Patricks used and operated their vehmtmally, and no adjustment in their use of the
vehicle would have prevented thehiae fire in this case eithemder Plaintiffs’ or Defendants’
theory of causation. As such, no change in awasenewarning related to the risk of fire would
have modified the Patrick’s behavior in this cag®rt of warning them not to use the vehicle at

all.
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Factor (B)(4)—the extent to which thesign of the stiffener plate conformed to any
applicable public or private produstandard that was in effaghen the vehicle left the control
of BMW AB—also presents a genuine issue ofanal fact. Defendants argue that Plaintiffs
present no evidence showing that the holesarsttifener plates of the two-wheel drive BMW
were intended to be used for self-cleaning.rRiflfs respond that other stiffener plates on the
market when the vehicle was designed, ineglgdhose on the two-wheel drive E90 BMWSs, used
the allegedly safer, “self-cleaning&sign, and that this desigowd have avoided the fire. This
Court acknowledges that outside of showing other vehicles with the “self-cleaning” stiffener
plate, Plaintiffs do not present any other evidargarding vehicle standis as they relate to
debris collection in thengine compartment and stiffener plaesign. It is not for the Court to
weigh the persuasive value of Plaintiffs’ evideroawever, but only to finthat it is a material
fact for the jury.

Finally, as to (B)(5)—the extent to whichetdesign or formulation of the stiffener plate
is more dangerous than a reasonably prudergwuoer would expect when used in an intended
or reasonably foreseeable manner—also presaygaune issue of materitdct. Plaintiffs argue
that a prudent consumer would not expectgneperly maintained car to catch on fire during
normal use due to the normal accumulation of debris in the engine compartment. Defendants
contend that this factor is nsignificant because the situationiatinallegedly led to the fire—a
rodent nesting in the engine compartmentrdsa foreseeable occurrence, and thus beyond the
control of the manufacturer. While the jury mdiimately find that other foreseeable risk factors
weigh against relying on the consumer expamaest to establish foreseeable risk, this

balancing is left tahe trier of fact.
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In sum, genuine issues of material fact eassto the foreseeable risks associated with the
design or formulation of the stiffener plate.

iii. Risk/Benefit Analysis

Next, Defendants argue that ev€Rlaintiffs can show a reseeable risk” existed in the
vehicle, no reasonable juror could find that fibleeseeable risks associated with the vehicle’s
design exceeded the benefits associated with that design. A non-exclusive list of factors to
consider when determining the benefits of tiffemier plate as designeacludes: “the product’'s
utility, including performance or safety advages; the technical and economic feasibility of
using an alternative design; atie nature and magnitude afyaforeseeable risks associated
with an alternative designClay v. Ford Motor Co.215 F.3d 663, 670 (6th Cir. 2000) (citing
Ohio Rev.Code Ann. § 2307.75(C)).

Slaba’s Deposition puts forth the benefitslaf stiffener plate as dgned, including that
it: (1) strengthens the vehicle’s front axle; (@fluces drag by guiding airflow underneath the
vehicle, playing a signidant role in the vehicle’s aerodynanuharacteristics and reducing fuel
consumption; (3) reduces vehicle emissions ynahg catalytic converters to reach operating
temperatures more quickly; (4) allows the caret@ain heat during breaks in operation so it can
heat the passenger compartment more qui¢k)yshields the engirfeom fluid, spray, and
grime; and (6) reduces noise emissions. Defetsdargue that Plaintiffs’ alternative design—
placing holes in the stiffenergib—would reduce these benefits, although it is unclear from the
record by how much. In sum, Defendants arthat no reasonablergr could find such a
miniscule risk of fire—one out of 1.8 million kieles, or even 220,000 vehicles on Plaintiffs’

count—outweighs these substantial béseh fuel economy and aerodynamics.
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When assessing all thresctors under § 2307.75(C), genuine issues of material fact exist
regarding the benefits of thaeffgner plate as designed. Asttee first factor, Defendants argue
that the stiffener plate asslgned clearly has performance advantages, but they do not present
any evidence of safety advantages. Plaintiffsoledpand Clarke states s expert report, that
the risk of fire presented by a stiffener plaighout holes clearly outweighs any performance
gains derived from it. As such, although Pldfatdo not present any opinion or evidence as to
how his alternative design will affect some pemniance advantages, it is for the jury to balance
the design versus safety advamsigf the alternative design.

As to factors two and three, Plaintiffs presented an alternative design, which is a stiffener
plate with holes to allow self-cleaning. Plaintifflsntend that this alternative design would have
remedied the engine fire, reghass of how debris entered thearof the stiffener plate in the
first place. Although Clarke admiis his deposition that hidtarnative stiffener plate is
“primitive,” and would require an engineetauch to reach full implementation, Clarke
manufactured it as a conceptual examplarka also presents evidence, which is not
controverted, that the newer vensiof the subject vehicle, the3®o platform, has stiffener plates
with holes. The shortcoming of Clarke’s altematdesign is that he presents no testing or
evidence that his design would have remediedhdasifire, or that the newer version of the
stiffener plate with holes, currently in use BMW, was intended to promote self-cleaning or
actually does. Neither does Clarke presesgaech concerning Hener plate design.

This Court agrees with Plaintiffs, howey#rat weighing the foreseeable risks of the
stiffener plate against the benefits of the stiffgrlate as designed is actaal issue for the jury,
precluding summary judgmer@lay at 671 (holding that as reasonable minds could differ about

a risk versus benefits analysis in a vehicle’s design, the séswed go to the jury). As such,
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whether the benefits of the stiffener plate asgled outweighs any foreseeable risks presents a
genuine issue ahaterial fact.
iv. Alternative Design Analysis

Pre-2005 Amendments to OPLA, the law was cthat it was the plaintiff’'s burden to
prove that a practical and technically feassdternative design existed that would have
prevented the harm for which the claimant seekgcover without substantially impairing the
usefulness or intended purpose of the prodsist v. GMC 2005 U.S. App. LEXIS 6443 (6th
Cir. Apr. 12, 2005). Post-2005 Amendmer@$ LA states that a product isdt defective in
design” if there was no “practicahd technically feasible alternative design ... that would have
prevented the harm for which the claimant saekrecover ... without substantially impairing
the usefulness or intended purpose of the product.” Ohio Rev.Code § 2307.75(F) (emphasis
added). “Although this subsectioneonot state that it is agohtiff's burden to prove an
alternative design, the SixCircuit has so heldMonroe v. Novartis Pharm. CorpgNo. 1:12-
CV-00746 WOB, 2014 WL 3378345, at *7 (S.Ohio July 10, 2014) (relying dicGrath v.
Gen. Motors Corp.26 Fed.Appx. 506, 510 (6th Cir.2002) (“[Plaif)'s argument that he is not
required to provide such evidenisgherefore without merit.”)Jacobs v. E.I. du Pont de
Nemours & Co.67 F.3d 1219, 1242 (6th Cir.1995).” Defendaatgue that while Plaintiffs have
offered an alternative design—specifically dfstier plate with holethat Clarke produced—
Plaintiffs have not offered a practical and teichlly feasible alternative design because: (1)
Clarke performed no testing on his design toveit was feasible; and (2) Clarke’s design
diminishes some benefits of theffener plate and ignores others.

As noted above, newer models of the subyjebicle have stiffener plates with holes.

Defendants argue that the newer vehicle ida tedesign, howevernd, as such, Plaintiffs
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cannot show how a stiffener plate with holes waafifect the feasibility of the E90 BMW. On
the other hand, even if the Courtreéo accept that theternative version ahe stiffener plate
will diminish all of the benefits of the currentf&ner plate, those benefitave little to do with
the central purpose of a vehicle: to transpodpbe safely from place tplace. Plaintiffs argue
that the stiffener plate with holes preventedaous safety hazard, aadeasonable juror could
agree that the stiffener plate with holes doessnbstantially impair the usefulness or intended
purpose of the vehicle. This is so evenhwiit evidence of testing showing exactly how the
alternative design diminishes the performance bisneffthe stiffener plate. As Plaintiffs have
presented an alternative designsia question for the jury whegr such a design is practical,
technically feasible, and substantially impairsudbkefulness or intended marse of the vehicle.

In sum, genuine issues of material faagseregarding whether the vehicle was defective
in design due to the position and design of the stiffener dlates, Defendants’ Motion for
Summary Judgment &g Count Il is herebyDENIED .

4. Count II: Product Liability Claim against BMW NA

Under OPLA, a “supplier” can be held liable for a design defect either directly under
O.R.C. section 2307.78(A), or indirectly, und2R.C. section 2307.78(B). Where, as here,
Plaintiffs claim that the supplier, BMW NA, is irdictly liable, Plaintiffs must show that: (1) the
manufacturer, BMW AG, is liable under O.R.$8ections 2307.71-77, an@) one of the eight
conditions of derivative liability under O.K. § 2307.78(B) applies to BMW NA. This Court
already determined iSection (l11)(C)(3)suprathat genuine issues ofaterial fact preclude
summary judgment on Plaintiffgroduct liability claims against the manufacturer, BMW AG.
Thus, under the first prong of the derivative ili&panalysis, summary judgment is not proper

on Plaintiff’'s product liability clain against the supplier, BMW NA.
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As to the second prong of the derivative ligdpanalysis, Plaintiffs concede that the
only potentially applicable provisiofor derivative liability thaapplies to BMW NA is that “the
supplier in question is owned avhen it supplied that product, was owned, in whole or in part,
by the manufacturer of that product.” O.R.Q237.78(B)(4). In their briefs, Defendants argued
that Defendant BMW NA should be dismissegthuse Plaintiffs cannot make a showing that
(B)(4) applies to BMW NA. At the time of &r motion, only two witnesses with knowledge
concerning the corporate strust of BMW AG or BMW NA haveestified, Mark Yeldham and
Thomas Slaba, and neither testified thatVBMIA has ever owned BMW AG or vice versa.
Plaintiffs had otherwise not adduced evideaaating a genuine issue of material fact
concerning BMW AG'’s ownership of BMW NA.

During oral argument on this Motion, howeytre Court confirmed that Defendants had
failed to file a corporate disclosure statement atitne of filing their first response to Plaintiffs’
Complaint, as required by Fed. R. Civ. P. Adcordingly, Defendants filed their Rule 7.1
Defendant BMW NA'’s Corporate Btlosure Statement immediatelfter oral argument. (Doc.
98). In the document, BMW states that & &n indirect, whollypwned subsidiary of
Bayerishche Motoren Werke AG. No single publibbld corporation owns 10% or more of
BMW NA's outstanding shares.” AccordinglO.R.C. § 2307.78(B)(4) applies to BMW AG
because the supplier, BMW NA, is owned ihole by the manufacturer of the vehicle, BMW
AG. Thus, BMW NA meets the second prong of dative liability analysidy showing that one
factor under § 2307.78(B)(4) applies.

Thus, as a genuine issue of material facttexas to the first prong of the derivative

liability analysis, and Plaintiffs have showratlthe second prong of the analysis is satisfied,
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Defendants’ Motion for Summagudgment as to Count Il,qutuct liability against BMW NA,
is herebyDENIED.
IV. CONCLUSION
In Conclusion, Defendants’ Motion for Summaiydgment as to Counts I, lll, and IV in

the Plaintiffs’ Complaint is heredpENIED in full.

IT IS SO ORDERED.

/s/ Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: February 4, 2015
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