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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GREAT NORTHERN INSURANCE
COMPANY, etal.,

Plaintiffs, : Case No. 2:11-CV-1153
V. : JUDGE ALGENON L. MARBLEY
BMW OF NORTH AMERICA LLC, : Magistrate Judge Kemp
etal., :
Defendants.

OPINION & ORDER

l. Introduction
This matter is before the Court on the Ridiis’ following motions in limine: (1) to
exclude evidence regarding the alleged lacksiafilar incidents, (Doc. 108); (2) to exclude
evidence that the Patricks’ home was demolished and rebuilt, (Doc. 110); and (3) to exclude
expert testimony of Thomas W. McCloskey, (Ddd1). In addition, this matter is before the
Court on the Defendants’ following motions in limin(1) to exclude evidence of product recalls
and traffic safety bulletins, (Doc. 107); (2) ¢aclude evidence of subsequent model vehicles,
(109); (3) to exclude evahce of alleged other similar inciats, (Doc. 113); (4) to exclude or
limit the testimony of Richard Clarke, (Doc. 119p) to exclude or limit the testimony of
Michael Steele, (Doc. 120); X&o limit the testimony of Kewi Keaton, (Doc.121); (7) to
exclude the testimony of Nicholas Biery, (Dd23); and, (8) to limit the testimony of Jeffrey
Lindsey, (Doc. 126).
Il. Background
The facts of this case have been bridtdlg in this Court’s February 4, 2015 Opinion &

Order denying Defendants’ motion for summargigment. (Doc. 100). In summary, this suit
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arises from a fire that occurred on March 2610, in a 2007 BMW 328xehsed by the Patricks.
The fire resulted in substantial damage to tHaole and the Patricks’ home. The Plaintiffs filed
this subrogation lawsuit against Defendantsratimbursing the insured. Defendants do not
contest that the fire began in the enginmpartment of the BMW, and was caused by the
combustion of leafy material, but do contestv such material arrived in the engine
compartment. Specifically, Plaintiffs allege thia¢ fire was caused by a design defect of the
stiffener plate, or under-engine compartmeter, which is to blame for the accumulation of
combustible debris too close to hot exhaustpaments. Defendants denyathihe stiffener plate
is defective as designed.

On June 19, 2015, at the FinakPial Conference in this casthe Court made rulings on
the pending motions in limine, which are restated bes@natim

[l Legal Standards
A. Motions in Limine

This Court has summarized the law related to motions in limine as follows:

Motions in limine allow the Court to k& on the admissibility of evidence in

advance of trial in order to expedipgoceedings and give the parties advance

notice of the evidence upon which theyay not rely to prove their casgee

Jonasson v. Lutheran Child & Family Servil5 F.3d 436, 440 (7th Cir.1997).

To prevail on a motion in limine, the mong party must show that the evidence is

clearly inadmissiblelnd. Ins. Co. v. Gen. Elec. Cd26 F.Supp.2d 844, 846

(N.D.Oh.2004). Courts are typically “rehamt to grant broad exclusions of

evidence in limine because a court is almost always better situated during the

actual trial to assess the value and utility of evidenB&atk v. Columbus Pub.

Sch.,No. 2:96—-CV-326, 2007 U.S. DidtEXIS 68672, at *2, 2007 WL 2713873

(S.D.Oh. Sept. 17, 2007accord Sperberg v. Goodyear Tire & Rubber Gd.9

F.2d 708, 712 (6th Cir.1975). If the Codoes deny a motion in limine, however,

the Court can reconsider the admissibitifthe evidence as the proceedings give

context to the pretrial objectionBlack, 2007 U.S. Dist. LEXIS 68672, at *2,
2007 WL 2713873.



Jackson v. City of Gahannpblo. C2:08-CV-0068, 2011 WL 587283, at *2 (S.D. Ohio Feb. 9,
2011) (Marbley, J).
A. Federal Rules of Evidence 401, 402, and 403

Relevancy is the threshold determinatiegarding the admissiiy of evidence Cervelli
v. Thompson/Ctr. Arm$Jo. C2-99-1409, 2002 WL 193577, at *4 (S.D. Ohio Jan. 28, 2002)
(citing Koloda v. General Motors Parts Div., General Motors Cori6 F.2d 373, 375 (6th
Cir.1983) andFed.R.Evid. R. 402The “standard for relevancy under Rule 401 is ‘extremely
liberal.” ” Ayers v. City of Cleveland73 F.3d 161, 169 (6th Cir. 2014) (citibgrtch v. Fowler,
588 F.3d 396, 400 (6th Cir.2009)). According to Federal Rule of Evidenceel®lant
evidence is “evidence having any tendency taarthe existence of any fact that is of
consequence to the determination of the actiorerpmbable or less probable than it would be
without the evidence.” Unddrule 402, all irrelevargvidence is inadmissible.

Rule 402 is constrained by Rule 403, whicktest that “although relevant, evidence may
be excluded if its probative vadus substantially outweighed bye danger of unfair prejudice,
confusion of the issues, or misleading thg jar by considerationsf undue delay, waste of
time, or needless presentation ofredative evidence.” Under Rule 403,

[t]his Court has broad discretion in deicig issues of admissibility . . Koloda,

716 F.2d at 378. This discretionary povagres not allow the Court to exclude

competent evidence which is essential atal ¥ a litigant's case unless there is a

sound and practicable reason for barringditat 378.

The Sixth Circuit has noted the requirethéhat the probative value must be

substantiallyoutweighed is significant in excluding evideng&ler this ruleU.S.

v. Hans,684 F.2d 343 (6th Cir.1982). In additido exclude evidence under Rule

403, it must be more than damaging to the adverse party; it mustfaiely

prejudicial.ld. The Sixth Circuit has found evides not to be unfdy prejudicial

where the evidence is directly probativeaodefendant's knowledge as of the time

of the incident in question, where it does not require a foray into collateral matters

damaging to plaintiff's interests or appéalthe emotions or prejudices of the
jurors.Koloda, 716 F.2d at 377-78.



Cervelli, 2002 WL 193577, at *2-3.
B. Federal Rule of Evidence 702

Under Rule 702, an expert’s opinion is admissibly the discretion dhe trial court, if:

(1) the expert is qualified asduby knowledge, skill, experienceaitning, or education; (2) the
testimony is relevant, meaning it will assist ther of fact to understal the evidence or to
determine a fact in issue; and (Be testimony is reliable, meaning it is based on sufficient facts
or data, is the product of rable principles and methodsichthe witness has applied the
principles and methods religtto the facs of the casdn re Scrap Metal Antitrust Litig527

F.3d 517, 528-29 (6th Cir. 2008).

In Daubert v. Merrell Dow Pharmaceuticals, Inthe Supreme Court held that while the
evaluation of expert testimony is generally teffuries, district courts must serve in a
“gatekeeping” capacity, “ensuringahan expert’s testimony botésts on a reliable foundation
and is relevant to the taskt@nd.” 509 U.S. 579, 597-98 (1993)aubertset forth a non-
exclusive check-list for assessing the reliabilitysoentific expert testimony: (1) whether the
theory or methodology has been or can be teg@dvhether it has beesubjected to peer
review; (3) whether it has a knover potential rate of errognd (4) whether it has been
generally accepted in the scientific communiitly.at 593-94.

In Kumho Tire Co. v. Carmichaghe Supreme Court clarifigtat the reliability inquiry
Daubertoutlined covers not just scientific tasbny, but also expert testimony based on—in the
language of Rule 702—"technicadhd “other speciated knowledge.” 526 U.S. 137 (1999). In
Kumhothe Supreme Court alsocgnized, however, that tiaubertfactors “may or may not
be pertinent in assessing reliiilyi depending on the nature of tlesue, the expert’s particular

expertise, and the subject of his testimot§uimho Tire,526 U.S. at 150see Gross v. Comm'r,



272 F.3d 333, 339 (6th Cir. 2001) (explaining thatDaebertfactors “are not dispositive in
every case” and should be applied only “whesy thre reasonable measures of reliability of
expert testimony”).

This Circuit has held that an expert muslize in the courtrom the “same level of
intellectual rigor that characterizes the pigeof an expert in the relevant fieldest v. Lowe’s
Home Ctrs., Inc.563 F.3d 171, 177 (6th Cir. 2009) (internal quotation marks omitted).
Determining the admissibility of expert tesbny pursuant to Rule 702, however, entails a
flexible inquiry. Daubert,509 U.S. at 594. The burden on a pamoffering expert testimony is
to “show by a preponderance of proof thatéRkpert whose testimony is being offered is
qualified and will testify to scidific knowledge that will assist ¢éhtrier of fact in understanding
and disposing of relevant issueSigler v. Am. Honda Motor Cdb32 F.3d 469, 478 (6th Cir.
2008) (citingPride v. BIC Corp.218 F.3d 566, 578 {6Cir.2000) (internbquotation marks
omitted)).

Where the reliability of the evidence is irsglute, it is more appropriate for a judge to
admit the evidence than to keep it from thetffinder because “[v]igorous cross-examination,
presentation of contrary evidence, and adrefstruction on the baen of proof are the
traditional and appropriate means of attacking shaky but admissible evideaabgrt,509
U.S. at 596. Additionally, if the evidence is deshadmissible by a court, but it is ultimately
found “insufficient to allow a reamable juror to conalde that the positiomore likely than not

is true, the court remains free to direct a judgmedt;’seeFed. R. Civ. P. 50.



IV.  Analysis
A. Plaintiffs’ Motions in Limine
1. Plaintiffs’ Motion to Exclude Evid ence of No Prior Similar Incidents

The Plaintiffs do not arguedhit is never appropriate fardefendant to submit evidence
that no similar incidents of malfunction in the same product has ever occurred, but only that in
this case, Defendants are unable to lay the prfop@dation to prove that if prior, similar
accidents had occurred, the wigsavould probably have known about them. They contend that
Thomas Slaba, who will tesgithat no prior incidents haweecurred, began working for BMW
in 2011, at least four years aftte 2007 BMW 328xi E90 platform was put on the market, and
so would not be aware of earlier incidentsatitition, Plaintiffs ontend that BMW does not
maintain a database to keep tratkire reports in E90 vehicles.

The law of this Circuit permits admission of evidence of lack of prior similar incidents.
Minichello v. U.S. Indus., Inc756 F.2d 26, 31 (6th Cir. 1985)nding the modern trend favors
admission of evidence of nonexistenceiofilar incidents to show causatioploda v. Gen.
Motors Parts Div., Gen. Motors Corp 16 F.2d 373, 375 (6th Cir. 1983) (permitting
introduction of lack of prior complaints or similencidents arising out dhe use of a lubricant
to show defendant’s lack of knéadge that any dangerous propensities existed; whether it could
be used to prove the defect was not before dliet As the Sixth Circtiihas noted, “the mosaic
of evidence that comprises the recortbbe a jury includes both the evidermed the lack of
evidence on material matter®brtch v. Fowler 588 F.3d 396, 401 (6th Cir. 2009) (citing
United States v. Poindext&42 F.2d 354, 360 (6th Cir.1991) (emphasis in original). Thus,
evidence of lack of similar indents is relevant to Defendanttaim that the BMW does not

have a design defect.



The issue, however, is whether such emik is prejudicial or misleading under Rule
403, which is dependent on whetlfendants can lay a sufficiemtundation to show that their
lack of knowledge of similar mdents actually indicates similar incidents likely have not
occurred. Both parties rely dtorrest v. Beloit Corp.424 F.3d 344, 358 (3d Cir. 2005), which
held that a defendant can meet its burdermofng that if a similamcident had occurred, it
would have known, by laying a proper foundation. Foerest Court reasoned that a party can
meet this burden by showing the following three elements:

(a) similarity—the defendant must show that the proffered testimony relates to

substantially identicaproducts used in similacircumstances; (bhpreadth—the

defendant must provide the court witfidmmation concerning the number of prior

units sold and the extent of prior use; and dajareness-the defendant must
show that it would likely have known pfior accidents had they occurred.

Id. at 358. This Court adopts the ruleFarrest and will apply it accordingly.

In terms of breadth and similarity, Defentiargue that the proffered testimony relates
to substantially identical products—Slabatifees that from 2004-2012, approximately 1.8
million E90 vehicles were sold, and they werpiipped with identical or virtually identical
under-engine compartments. Further, Defendants ahgaé can be assumed that most of these
vehicles were used in similar circumstances—driven on roads in suburban environments.

In terms of awareness, Defendants puhfthat Mr. Yeldham—BMW'’s Special Product
Investigation Manager and ceréd fire inspector—would havenown about a similar fire. He
personally investigates or oversanvestigation of any fire indent. Defendants state it also has
a network of information gathering, includin@iin dealerships. Further, BMW owners are
provided vehicle maintenance the first 48,000 mqrah#/hich time the underbody of the car is
inspected and cleaned. Thus, Defendargseathey would have known about debris
accumulation on the stiffener plate. In additibhpmas Slaba will testifthat he routinely

evaluates materials provided by BMW NA regarding vehicle fire investigations. He will testify
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that he thoroughly interviewed méers of different departmentsgyeeding this issue, and that
he reviewed Legal Department files on fires ptamhis deposition, botfacts that overcome the
Plaintiffs’ assertion that heauld not have known about simileacidents because of his more
recent employment at BMW.

This Court finds that Defendants have farth sufficient evidence of a foundation to
indicate they likely would have known had a similahicle fire occurreth the same model of
BMW. While the foundation is impegtt, as they have not statefinitively that they keep
track of all vehicle fires in one database, thaye shown that they have multiple methodologies
to collect such information. Further, this Wweass can be resolved through cross-examination.
Thus, Plaintiffs’ motion i©ENIED.

2. Plaintiff's Motion to Preclude Evidence that the Patricks’ Home was
Demolished and Rebuilt

Plaintiffs argue that under Federal Rutg Civil Procedure 402 and 403, this Court
should preclude Defendants from offering evidethat the Patricks’ home was demolished and
rebuilt. They argue that such evidence is irrebéveecause Plaintiff Pacific Indemnity Insurance
Company is not seeking to recover damages cdst to tear down and rebuild the Patricks’
home, which their expert estimates wbhbve exceeded $1,000,000, but only to recover
damages for the reasonable cost of repdiich their expert approximated was $850,000.
Plaintiffs contend that at the time the insuaockim relating to the repair damages for the home
were finalized, the Plaintiffs had no knowledbat the home would be torn down and rebuilt,
and, so, they did not consider the cost to relih#dnome as a relevant facin their adjustment
of the Patricks’ claim. Plaintiffs also argtieat the admission &uch evidence would be
prejudicial under Rule 403 because it may misje&als into believing that: (1) the Plaintiff

considered the cost to rebuild the home whensidig the Patricks’ claim; (2) the Plaintiff paid



the Patricks more than the cost of repair; andh@ Patricks were dishonest in their dealings
with the insurance companies.

Defendants respond that such evidence is relevant because the evidence shows that
estimates prepared by Plaintiff's’ expert adjuated independent contractor estimated the cost of
repair was less than $450,000, ymte year later, the Plaintiffsaid the Patricks $839,488.55 for
cost of repair. Further, Defendants contend thatrecord is repletwith evidence that the
amount actually paid represents the cost ofrigathe partially-damagdtbme razed and rebuilt,
which is bolstered by evidence that the Patraiklsin fact raze their home and build a new one
with insurance monies received. This includes Ratrick’s own testimony that the Plaintiffs
agreed to pay him approximately $800,000 to desh@nd rebuild the home; and, evidence of
intentional delay on the Patricks’ behalf, which lead to further damage to the home, and fulfilled
the Patricks’ alleged desire bave the home fully rebuilt.

As Plaintiffs set forth, the proper measaf@amages for tempary injury to real
property is the reasonaltest of restoratiorMartin v. Design Constr. Ser@02 N.E.2d 13
(Ohio 2009). At trial, Plaintiffs will present testamy that they paid Plaintiffs only for the cost
of repair, accordingly to Ohio law. In coast, Defendants intend to present evidence that
Plaintiffs understood they were paying for thetoaf rebuilding a new home. Accordingly, the
fact that the Patricks did flact raze their home and build amene makes it more probable that
Plaintiffs paid them for that purposeeeFed. R. Evid. 401. This Court does not find that such
evidence will mislead the jury under Rule 403téad, its relevance wilssist the jury in
making a determination regarding whether the mopéea to the Patricks were merely for cost
of repair, or were, in fact, foebuilding the home, in contravemi of Ohio law. Thus, Plaintiffs’

Motion is herebyDENIED.



3. Plaintiffs’ Motion to Exclude Expert Testimony of Thomas W. McCloskey

Plaintiffs argue that theestimony of Defendants’ damagexpert, Thomas McCloskey,
is inadmissible because: (1) his calculationgewbased on an improper legal standard for
calculating damages under Ohio law; and (2) ¢pinion is unreliable and not independently
verified.

a. Whether McCloskey’s Testimony is Relevant

Plaintiffs argue that McCloskey’s ralice on an improper legal standard when
calculating damages renders his opinion irrelevant under Rule&sé@2nfo-Hold, Inc. v. Muzak
LLC, No. 1:11-CV-283, 2013 WL 4482442,*2-5 (S.D. Ohio Aug. 20, 2013econsideration
denied No. 1:11-CV-283, 2013 WL 6008619 (S.D. Ohio Nov. 13, 2@iR) aff'd in part, rev'd
in part, 783 F.3d 136%Fed. Cir. 2015) (excluding experttestimony, and citing as his most
egregious error his reliance on an improper legaldard for calculating damages as a matter of
law).

Under Ohio law, if the injury to noncommercial real property is temporary or can be
repaired, “the measure of damages is theoresde cost of restoration, plus reasonable
compensation for the loss of the use of the ptgpeetween the time of the injury and the
restoration, unless such cost reltoration exceeds the diffecenin the market value of the
property before and after the injury, in which case the difference in market value becomes the
measure.’'Martin v. Design Constr. Servs., In@009-Ohio-1, §f 12-27, 121 Ohio St. 3d 66, 68-
72, 902 N.E.2d 10, 13-15. The rule that the cost of restoration cannot exceed the difference
between market value before and after the injury is limited, howé&Veihis is because “a

plaintiff need not prove diminution in the marketlue of the property iorder to recover the
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reasonable costs of restoration, bither party may offer evidence of diminution of the market
value of the property as a factoearing on the reasonablenetthe cost of restorationld.

Plaintiffs contend that McCloskey veerdtbm the proper legal standard because,
although he calculated the costrepair of the Patricks’ home to arrive at the base damages
amount, he then discounted that amount to @uctor depreciation. Further, McCloskey based
the depreciation amount oretlvalue of the entire pperty. Plaintiffs arguéhat it was improper
to base the depreciation amount on the value of the property under Ohio law, because cost of
repair is the proper legal standard temporary harm to real property.

This Court finds that the Ohio rule thae proper measure of damages for temporary
harm to real property is cost @pair is not in conflict wittMcCloskey’s expert opinion that
those damages should be discounted to accoudefireciation of the property. Further, basing
that depreciation amount on the actual cash valuesgdribperty, rather thahe cost of repair, is
not undermined directly by the above expressio®lub law regarding # proper calculation of
damages in temporary injury to property casestead, McCloskey opinglkat after determining
the restoration costs, it is proper to reducedlmmsts by the depreciatiamount of the property,
and the depreciation amount is appropriately basetthe total value of thproperty, not just the
restoration amount. Whether costrepair should be reduced pyoperty depreciation, and what
methodology should be used in adéting cost of depreciation, fer a valuation expert to
prove. Plaintiffs will be free to cross-examine Mo§Key as to this point, and Plaintiffs also are
free to offer rebuttal testimony. Thus, théstimony is admissible under Rule 402.

b. Whether McCloskey’s Testimony is Reliable
Next, Plaintiffs argue that Mr. McCloskey'’s testimony reliable under Rule 702

because: (1) he did not perform an independealuation, but, instead, relied on estimates put
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forth by other experts without ewelting the bases for these estiesat2) he never contacted the
contractors to verify if estimates were fesasonable; and (3) fkéd not perform his own
programming or computer analysis. Furtheajilffs contend that McCloskey presented no
independent basis for his determinatioatttine proper depretion figure is 30%.

Plaintiffs urge this Court to rely oksk Chemicals, LP v. Computer Packades., 593
F. App'x 506, 510-11 (6th Cir. 2014), which held tpatticularly in lightof the unreliability of
the evidence underlying plaintiffexpert’s estimates, the distrimurt was within its discretion
to determine that the lack of independentfiation or analysis of the data on which the
expert’s opinion relied rendatdis opinions unreliable.

Defendants respond that McCloskey’s aufstepair estimate hed entirely on 3,000
pages of an insurance file generated by Plaihoffg adjuster and expert, which is precisely the
type of information that adjustenged to rely on to opine as to how the claim was resolved. This
Court agrees. Unlike iAsk Chemicalsthere is no evidence that these insurance files are
inherently unreliable, and Plaintiftko not argue that &y are unreliable.

In terms of McCloskey’s opinion that 30&the proper depreciation rate, Defendants
argue McCloskey’s opinion is natbitrary, and cite to McClégy’s deposition, in which he
states: “I didn’t say it didn’t hae any basis in fact. | said tpercentage | elected to use was
predicted on what | can see irethhotograph, as so on, from thatise, and so on.” At this point
in time, this Court finds that McCloskey’s difi@ations, which Plaitiffs do not challenge,
gualify him to opine as to a proper depreciation. s well establishe that experience-based
testimony satisfieBaubert'sreliability requirementdJnited States v. Poulsgb43 F. Supp. 2d
809, 811-12 (S.D. Ohio 2008) (Marbley, J) (findexpert witness’ “proposed expert testimony

grows out of the knowledge and experiencadguired as an FBI agent, not out of any
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procedures he has employed-oowll be expected to have ployed-in forming his opinions”)
(citing First Tennessee Bank Natidmsssociation v. Barretd268 F.3d 319, 333 (6th Cir.2001)
(finding Daubertfactors related to a reliable methoalgy inapplicable where expert’s testimony
was derived from his practicakperience in the banking indusiryThis Court finds, however,
that considering McCloskey’s deptasn testimony, it will allow avoir dire of McCloskey for
the proper foundation underlyingshopinion, to ensure it is nbased on utter speculation.

In sum, Plaintiffs’ Motion iDENIED.

B. Defendants’ Motions in Limine

1. Defendants’ Motion to ExcludeEvidence of Product Recalls
and Traffic Safety Bulletins

Defendants argue that evidence of prodecalls and safety buties are not relevant,
and should be excluded under Rules 401 and 4@ichard Clarke, Plairffs’ expert, conceded
in his deposition that he has rdiscovered any relevant infortien regarding recalls associated
with the 2007 BMW 328xi. Since no on-point btilks have been discowat, Defendants assert
it would mislead the jury to discsisinrelated recalls or bulletins.

Plaintiffs respond that thejo not intend to offer evidence in their case in chief with
respect to traffic safety bulletins orgoluct recalls. Should BMW “open the door” through
evidence presented by their own witnesses, howé#wey request that they be permitted to
introduce evidence of safety bulletiasd/or product recalls issued.

Considering Plaintiffs’ representationttos Court that thego not have any such
evidence, this Court finds that such unidentisttence is irrelevant. Accordingly, Defendants’
motion is herebYsRANTED. If Defendants, however, offer ieence of lack of safety bulletins
in their case in chief, thisdtirt will reevaluate its determinan, should Plaintiffs attempt to

enter evidence of safebulletins or product recalls.
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2. Defendants’ Motion to Exclude Evicence of Subsequent Model Vehicles

Pursuant to Rules 401, 402 and 403, Defatedeequest that ih Court preclude
Plaintiffs from introducing, discussing or refieg to the F30 platform, which is the next
generation of the 3-series BMW after the E9OeseMhey argue the F30 is a complete redesign,
and without any evidence establisg similarity, the F30 has nolezance to this case. Further,
they argue that Plaintiffs have not developeg @ndence to suggest that the F30 stiffener plate
was designed to allow debris to pass throughetigine compartment; in fact, the stiffener
plate’s cutout is filled with the axle gear, whiextends below the plat® permit cooling of the
axle gear.

Plaintiffs respond that theiffener plates in both modeggerform the same essential
function, and introduction of eveshce showing that the F30 platiohas a stiffener plate with
holes is relevant to Plaintiffgontention that a safer alternatesign of the stiffener plate is
feasible.

While a subsequent design is not permisdiblerove a design defect under Rule 407, it
is admissible to show the feasibility of an alternative design and/or remedial meSsgeby.
Dynamic Cooking Sydnc., 501 F. App'x 397, 405 (6th Cir. 2012)is issue hinges on whether
the F30 series is so dissimilar from the E@@ies that they cannot be compared without
substantially prejudicig the Defendants. This Courtnist persuaded currently that an
immediately subsequent model of the same veligcbo dissimilar that any reference to it is
irrelevant. Indeed, for the purposasdiscovery, courts generally permit “discovery of similar, if
not identical, [product] models[.JTolstih v. L.G. Electronics, USA, In&o. CIV.A. 2:07-CV-

582, 2009 WL 439564, at *5 (S.D. Ohio Feb. 20, 2008us, this Court holds that the F30
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model is admissible to showdsibility of alternative desigajthough it is not admissible to
prove the design defect. AccordiggDefendants’ motion is here®ENIED.
3. Defendants’ Motion to Exclude Eviderce of Alleged Other Similar Incidents

Defendants urge this Court to excludstimony under Rules 401, 402 and 403 that Slaba
is aware of 20-30 vehicle fires in BMW E-9Qises where BMW was unable to determine the
cause of the fire. Defendants argue that evidehpeior similar incidents is admissible only if
Plaintiffs meet their burden showing the 20-30 vehicle firegere “substantially similar,”
meaning they occurred in the same model andydesdivehicle, were caused by the same defect,
and occurred under similar circumstandedstih v. L.G. Electronics, USA, In&No. CIV.A.
2:07-CV-582, 2009 WL 439564, at *5 (S.D. Olkieb. 20, 2009). Defendants contend that
Plaintiffs cannot meet their burden.

Plaintiffs respond that it did nattend to introduce evidence in their case in chief that
there have been other fires in BMW vehicles whigte substantially similar to the fire in this
case. If Defendants open the door, however, byinffjeevidence of lackf similar incidents,
Plaintiffs will seek to introduce evidence thatith have been at least 20 to 30 reported fires
involving BMW E90 platform vehicles, mg of which have undetermined causes.

The Sixth Circuit has endorsedthse of prior accident eviden@&ryan v. Emerson
Electric Co.,No. 87-6027, 1988 WL 90910, at *4 (6thr Csept. 1, 1988). Such evidence,
however, is limited by the “substantial similarity” test, which is an outgrowth of the application
of Rules 401 and 408d. If a prior accident is not similan some way to the case before the
Court, then its admission will not make it moreass, probable that the plaintiff suffered an

injury; it will not prove any otheissue in the particular cadd. The plaintiff has the burden of
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showing the substantial similaribetween prior accidents and his ov@roskey v. BMW of N.
Am., Inc, 532 F.3d 511, 518 (6th Cir. 2008).

The degree of similarity required to enstire relevancy of a pricaccident or injury,
however, will vary with the issue twhich the evidence is directadoloda v. General Motors
Parts Div., General Motors Corp716 F.2d 373, 375 (6th Cir.1983). “Such issues may include:
(1) physical condition or defect; (2ausation; (3) existence oflangerous situation at the time
of the accident; or (4) notice or knowledge of dangek.”If the prior occurrence is offered to
prove notice, a lesser degree ohirity is required provided the accident would have tended to
warn the defendantCervelli, 2002 WL 193577, at *2 (citinBryan,1988 WL 90910, at *5).
The Sixth Circuit has found evidenceprior similar incidents to beelevant to provide notice of
a dangerous condition, as longsamilar circumstances existl. (citing Bryan,1988 WL 90910,
at *5).

This Court finds that evidence of 20 to 30 @agosed fires in E9O platform vehicles is
relevant as it relates to Defemds! contention that it is certano other similar incidents have
ever occurred. Further, this Cotiolds such evidence is admissibd show Defendants were on
notice that some unknown defectialncauses fires may have existed in the platform. At this
time, however, this Court excludes this eviceifor any other purpose, particularly to prove
causation, as Plaintiffs have not shown thely lay the proper foundation to prove the prior
incidents were sufficiently similar to the agent at issue. Thus, Defendants’ motion is
GRANTED in part, andDENIED in part.

4. Defendants’ Motion to Exclude or Limit the Testimony of Richard Clarke

This Court already analyzed and rejedisfendants’ prior motion to exclude the

testimony of Richard ClarkséeDoc. 100), and will not revisit that motion.
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Defendants ask, in the alternative, that @asirt exclude Clarke’s deposition statements
made in response to photographs shown todfithe undersides of other manufacturers’
vehicles, which were taken by f2adants’ expert, Richard Keefédefendants argue that such
testimony is excludable under Rule 702 because Clarke did not rely upon an evaluation of other
vehicles prior to forming his opinions in thiase; he was shown the photographs of other
vehicles only during his depositioand thus his opinions abouethindersides of other cars are
not reliable. Defendants add tleaten if this Court admit€larke’s deposition testimony, he
should not be permitted independently to introduce evidence of other vehicle designs.
Defendants argue that such testimony waurdty mislead or confuse the jury because no
discovery has been done on these designamposcientific evaluation conducted on the
guestion of comparable vehicle designs.

This Court holds that Clarke is permitted tstifiy as to his own statements in the context
of his deposition. Further, it is within his geakeknowledge as an engineer and mechanic to
opine about differences tveeen different cars’ under- engine compartme®sePoulsen 543
F. Supp. 2d at 811-12 (finding it is well establidhleat experience-bed testimony satisfies
Daubert'sreliability requirements). He is not pettaed, however, to testify as to comparator
vehicles that he did not disssiin his deposition or in hixgert report, as Defendants do not
have notice of such expert opnis. Thus, Defendants’ motionDENIED in part, and
GRANTED in part.

5. Defendants’ Motion to Exclude or Limit the Testimony of Michael Steele

Steele is a rebuttalitmess, retained to respond to. xates’ opinions that a squirrel

caused the collection of debris ih caused the fire. Steele primarily opines that it is more

likely than not that the fox squirrel whose remains were found on November 1, 2013 inhabited
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the vehicle after it was stored, outside, at the SEA facility. Defendants argue that Steele has no
education, training or experience regarding gkehdesign, so under Rule 702 he should not be
permitted to offer the following opinions statédring his deposition: (1) that spaces on both

sides of the car would have allowed road debris to accumulate on top of the stiffener plate; and,
(2) that it would be impossible for an animaktawl from the vehicle’s engine compartment to

the back end of the vehicle without crawlingedtly alongside the exhaust system. They also
argue that Steele is not an entdogist, so he is najualified to analyze the insects, allegedly
maggots, identified within thequirrel carcass he inspected.

This Court holds that Steele is not permitted to testify as to vehicle design, as such
testimony is outside of his area of expertise any such testimony is unrelated to his opinion
rebutting the “squirrel theory.” Ti& holding does not mean, howewat he canndestify as to
the behavior a squirrel may or may not have leixtd in order to entehe vehicle, as long as
those opinions do not depend on assumptions regavehicle design thdte is unqualified to
make. Further, Steele is a sdishwith a PhD is biology, and this qualified to opine as to the
remains of the insect found in the squikatcass. Accordingly, Defendants’ motion is
GRANTED in part, andDENIED in part.

6. Defendants’ Motion to Limit th e Testimony of Kevin Keaton

Keaton is a fire cause-and-origin exp&rho, Defendants argue, has no education and
training in vehicle design. As such, Defendants assert that under Rule 702 he cannot: (1) discuss
vehicle design, aerodynamics orflaiw, including by opining that openings in the vehicle’s
wheel wells allowed organic debris to get withie origin area; or, (2) discuss his opinion that

he discovered no indication there was any typ@dént activity in the area of origin.
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Plaintiffs retort that as eehicle fire-origin expert, Keah is qualified to use deductive
reasoning to opine as to how thebris causing the fire may hagetten onto the stiffener plate.
Further, they assert that since he is a fire-nr&ipert, he is permitted testify from experience
that he has never seen a rodauitd a nest in a vehicle thataperated daily and stored in a
garage.

This Court concludes that as a vehicle firgHo expert, Keaton igualified to opine as
to how debris may have arrivedthe point of the fire’®rigin, as well as to opine as to whether,
based on his experience, a stglinext may have causéte debris accumulation. Any
weaknesses in his qualificatiogs to the weight of his tastony, not to its admissibility.
Defendants’ Motion is heredyENIED.

7. Defendants’ Motion to Exclude or Limit the Testimony of Nicholas Biery

Nicholas Biery was a participant in the SEBam of experts who investigated the vehicle
fire. Defendants argue that Mialas Biery’s only role was aluating a small portion of loose
debris for rodent activity. Defendants as&sery is unqualified under Rule 702 to offer his
opinions regarding his searchtbft debris because he nevefdpe had examined evidence for
rodent activity, and he has not receigpecialized trainingn biology or zoology.

Plaintiffs respond that as &xpert who assisted the SE#e-causation experts in the
investigation of the vehicle, Biery will providelevant testimony beyond his examination of the
debris for evidence of rodents. Plaintiffs do regpond to Defendants’ contention that he does
not have qualifications to ideftirodent evidence in debris.

This Court agrees that Biesytestimony regardiniis failure to findrodent activity in

the debris should be excluded. Biery has not shioamself to be qualified to perform such an
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investigation, and thus his conclusion that no eva® of rodent activity ésted in the debris is
unreliable. Thus, Defendants’ motionGRANTED.

Further, while Biery’s testimony regardititge SEA fire-causation investigation may be
admissible, this Court warns that if it is nothimgre than “needless presentation of cumulative
evidence,” considering Keaton likely will proviaé necessary information regarding the SEA
investigation, this Court will exade it at trial under Rule 403.

8. Defendants’ Motion To Limit the Testimony of Jeff Lindsey

Jeff Lindsey is an electrical engineer wda@luated the vehicle for electrical issues.
Defendants argue that since Plaintiffs concededileatrical issues are not relevant to this case,
Lindsey’s testimony concerning his evaluatismrrelevant, and excludable under Rule 402.
Further, they argue Lindsey is not qualifisader Rule 702 to opine as to the aerodynamics and
design of the vehicle, how the debris got ahi stiffener plate,ral whether a rodent was
responsible for the accumulation of texdal on the stiffener plate.

Plaintiffs respond that Lindsey’s testimonysa@ot limited to his opinion as to electrical
issues, but also included an examinatioevaflence at the Patrick home, and the physical
evidence removed from the fire seeie also analyzed burn patts in the fire damaged BMW.
Plaintiffs argue that MrLindsey’s elimination of the electatcomponents as the cause of fire
support the fire investigative te&riocus on the combustion of leafy materials. Further, Lindsey
was involved in the acquisition and testing af #xemplar vehicle, and took pictures of the
vehicle.

Defendants do not contest that the combustif leafy material caused the fire; they
contest, only, how such material arrivedted fire origin. Thus, any testimony regarding

electrical issues is irrelevarand will be excluded under Rule 4@2.this point in time, this
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Court will admit testimony regarding burn pasteand physical evidence from the Patricks’
home, so long as Plaintiffs show at trial hove thvidence is relevamd a fact at issue under
Rule 402. In addition, pursuant to Rule 702, tbaurt will exclude any of Lindsey’s testimony
regarding vehicle design and howbde got onto the stiffener petas such testimony is outside
of Lindsey’s field of expertise. Lastly, Lindseyay testify as to the aadgition of the exemplar
vehicle, but only insomuch as such testimanselevant, and is not cumulative of other
testimony.SeeFed. R. Evid. 401, 402, 403. Thus, Defendants’ moti@@RANTED in part,
andDENIED in part.
V. Conclusion

Plaintiffs’ motion in limine(1) to exclude evidence regarding the alleged lack of similar
incidents, (Doc. 108), iDENIED; (2) to exclude evidence that the Patricks’ home was
demolished and rebuilt, (Doc. 110),D&ENIED; and (3) to exclude expert testimony of Thomas
W. McCloskey, (Doc. 111), iIBENIED. Defendants’ motion in limine: (1) to exclude evidence
of product recalls and traffic safety bulletins, (Doc. 107GRANTED; (2) to exclude evidence
of subsequent model vehicles, (109),0ENIED; (3) to exclude evidence of alleged other
similar incidents, (Doc. 113), SRANTED in part, andDENIED in part; (4) to exclude or limit
the testimony of RichdrClarke, (Doc. 119), iI&SRANTED in part, andDENIED in part; (5) to
exclude or limit the testimony oMichael Steele, (Doc. 120), I&RANTED in part, and

DENIED in part; (6) to limit the teghony of Kevin Keaton, (Doc. 121), BENIED; (7) to
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exclude the testimony of Niolas Biery, (Doc. 123), iSRANTED; and, (8) to limit the
testimony of Jeffrey Lindsey, (Doc. 126),GRANTED in part andDENIED in part.

IT IS SO ORDERED.

/s/ Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: June 26, 2015
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