Lowe v. State Of Ohio Doc. 15

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

LOUIS LOWE,
CASE NO. 2:12-CV-142
Petitioner, JUDGE SARGUS
MAGISTRATE JUDGE ABEL
V.

STATE OF OHIO,
Respondent.

ORDER and
REPORT AND RECOMMENDATION

Petitioner, a state prisoner, has filed the instant petition for a writ of habeas corpus pursuant
to 28 U.S.C. § 2254. This matter is before the Court on the instant petition, Respavidéntis
to Dismiss Petitioner'sReply and the exhibits of the parties. For the reasons that follow, the
Magistrate JudgeECOMMENDS that Respondentdotion to DismisgDoc. 6) baGRANTED.

Petitioner’s request for an evidentiary hearinQENIED . Petitioner'sMotion to Amend
the Petition to indicate he is currently in the custody of Warden J.F. Caraway (Doc. 12) is
GRANTED.

FACTS and PROCEDURAL HISTORY

Petitioner was indicted by the May 11, 2007, tefrthe Franklin County grand jury on one
count of aggravated murder with specifioas and one count of having a weapon while under
disability. Exhibit 1 to Motion to DismissOn May 15, 2009, while represented by counsel,
Petitioner pleaded guilty to the stipulated lessféense of murder with a firearm specification.
Exhibit 3 to Motion to Dismiss He was sentenced to fifteen years to life incarceration, such
sentence to run consecutively to the federal sentence he was sédvifetitioner did not file a

direct appeal. On November 30, 2009, he filed #andor extension of time to file a petition for
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post conviction relief.Exhibit 4 to Motion to DismissOn January 14, 2010, Petitioner filed a
second motion for extension of time i@ fa petition for post conviction relieExhibit 5 to Motion

to Dismiss On March 9, 2010, Petitioner filed a petition for post conviction relief; however, on May
24, 2010, the trial court denied the post conviction petition as untiniediiibit 8 to Motion to
Dismiss On August 11, 2010, the trial court denfetitioner’s motion for reconsideratidaxhibit

11 to Motion to DismissPetitioner filed a timely appealExhibit 12 to Motion to DismissOn
August 11, 2011, the appellate court affirmed the judgment of the trial &dnrtbit 15 to Motion

to Dismiss Petitioner did not file a timely appeal to the Ohio Supreme Court.

On February 16, 2012, Petitioner filed the instantsepetition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. He alleges that imetiee custody of the Respondent in violation of
the Constitution of the United States in his amended habeas corpus petition as follows:

1. Petitioner’s conviction and sentence are
constitutionally invalid as the guilty plea on which
they are based was not knowing or voluntary:
Petitioner was induced to plead guilty based on

erroneous advice of his attorney.

2. The ineffective assistance of trial counsel caused the
loss of Petitioner’s right to direct appeal.

3. Petitioner was denied dheffective assistance of
counsel guaranteed by U.S. Constitution when his
attorney failed to present facts and argument in
support of concurrent sentence.

4. The State court’s interpretation and application of
R.C. 2953.21's time limit to deny merits review of
Petitioner’s post conviction relief claims renders the
statute fundamentally inadequate to vindicate the
substantive rights provided, and offends due process
principles.

It is the position of the Respondent that this action must be dismissed because Petitioner is not
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currently “in custody” as required to obtain habeaspus relief, and because this action is barred
by the one-year statute of limitations under 28 U.S.C. § 2244(d).
“IN CUSTODY” REQUIREMENT

Respondent argues that this action must be dismissed because Petitioner has failed to
establish he is currently in custody in Ohigoarsuant to the state court judgment he is currently
seeking to challenge, but instead is currently serving a federal serfRmtaen of Writat 7-8. This
Court is not persuaded by this argument.

A federal habeas corpus petitioner mustibecustody” under theanviction or sentence
under attack at the time he files his habeas corpus pefiialeng v. Cook490 U.S. 488, 490-491,
(1989)(citingCarafas v. La Valle391 U.S. 234, 238 (1968); 28 U.S.C. § 2254(a). A prisoner who
has been released on parole on his unexpired sentence fulfills the “in custody” requirement for
habeas corpus review; however, a petitioner wisesgence has completely expired prior to the
filing of his habeas corpus petition does nbtaleng v. Cook488 U.S. at 492—493. “Similarly, a
petitioner who, although in actual federal custody,ahsiste court detainer placed against him for
a sentence to be served after release from federal prison is deemed to be ‘in state custody’ for the
purposes of bringing a § 2254 petitio@lemons v. Mendez21 F.Supp.2d 1101, 1102-1103 (E.D.
Mich. 2000)(citingMaleng v. Cook)

It appears that Petitioner is currently serving a federal sentence, and the state sentence he
challenges here will be served consecutively to this federal sentefiberefore, this Court

concludes Petitioner has satisfib@ “in custody” requirement for seeking federal habeas corpus

! Petitioner has submitted a signed “Declaration” indicating he is presently serving a 120
month sentence at the Federal Correctional Institution in Cumberland, Maryland, and that his
projected release date is October 15, 2(8&e Exhibit 1 to Petitioner’'s Reply

3



relief under 28 U.S.C.§ 2254(a).
STATUTE OF LIMITATIONS
The Antiterrorism and Effective Deathrirdty Act of 1996 (AEDPA), which became
effective on April 24, 1996, imposes a one-year statute of limitations on the filing of habeas
corpus petitions.
28 U.S.C. § 2244(d) provides:

(d) (2) A 1—year period of limitation shall apply to an application for

a writ of habeas corpus by a person in custody pursuant to the
judgment of a State court. The limitation period shall run from the
latest of-

(A) the date on which the judgment became final by
the conclusion of direct review or the expiration of
the time for seeking such review;

(B) the date on which the impediment to filing an
application created by State action in violation of the
Constitution or laws of the United States is removed,
if the applicant was prevented from filing by such
State action;

(C) the date on which the constitutional right asserted
was initially recognized by hSupreme Court, if the
right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on
collateral review; or

(D) the date on which thfactual predicate of the
claim or claims presented could have been discovered
through the exercise of due diligence.

(2) The time during which a properly filed application for State
postconviction or other collateral rew with respect to the pertinent
judgment or claim is pending shall not be counted toward any period
of limitation under this subsection.

Petitioner challenges his May 15, 2009, convictionssemtience made pursuant to the terms of his



negotiated guilty plea. Because he did not fiienely appeal, his convictions became final on June
14, 2009, thirty days after his judgment of sentemd¢een the time period expired to file a timely
appeal.See Searcy v. Carte246 F.3d 515, 518-19 (6th Cir. 200Marcum v. Lazarof301 F.3d
480, 481 (6th Cir. 2002); Gt App.R. 4(A). The statute of limitations expired one year later, on
June 14, 2010. Petitioner waited more than onegrehseven months later, until February 8, 2012,
to execute this habeas corpus petition. Petitisp®st conviction petition did not toll the running

of the statute of limitations under 28 U.S.C. 8 22%£2(qd because the state courts dismissed the post
conviction petition as untimelySeePace v. DiGuglielma544 U.S. 408, 414 (2005).

Petitioner argues that his November 30, 2009, redoeah extension dime to file a post
conviction petition constitutes a timely filed actiand that equitable tolling of the statute of
limitations is warranted because the statarts unreasonably dismissed his petition for post
conviction relief as untimely and ignored fivaichs he presented in the November 2009, motion
for extension of time as well as his alternatigguest for consideration of those claims on the
merits. See Petitioner's Replat 6-7. Petitioner argues that he “substantially complied” with Ohio
law regarding the time limits for filing a post coation petition and reasonably concluded that his
request for extension of time would be viewaitimely. Petitioner sab argues that, under 28
U.S.C. § 2244(d)(1)(D), the statute of limitatiahid not begin to run until August 2009, when he
was transferred to federal prison, because he could not earlier have discovered that his attorney
failed to file an appeal. Petitioner contends tieaaicted diligently in pursuing relief and states that
extraordinary circumstances beyond his control prevented him from timely fltingt 12-13.

In support of this argument, Petitioner indicdteshas been housed in federal prison since

August 2009 and learned one month later abouyiribeess for pursuing post conviction reli8ee



Declaration of Louis N. Lowe, Exhibit 1 to Petitioner’'s Repiie requested assistance from prison
officials and others, but did not obtain a copytleé Ohio Revised Code or local rules until
December 2009. Petitioner asserts thaplossestatus and lack of access to legal material and to
the prison’s law library constitute grounds for edpliggolling of the statutef limitations. Between
March 31, 2010, and April 9, 2010, Petitioner indicaéites “the entire inmate population of FCI
Cumberland was placed on 24 hour lock down stat@$&é idat 4. He had limited access to a
functional typewriter. Petitioner has attached a copy of a document dated February 8, 2010,
indicating he complained to prison staff thati@heference materials were unavailable in the
prison’s law library, and he was advised to contact the Clerk of Colrisibits to Petitioner’s
Reply He has also attached a document whicteargpto indicate he wamable to obtain copies
of his court papers, and a complaint he fdedDecember 14, 2009, with prison officials indicating
the prison mail room refused to give him legal matesent by his attorney. He has attached copies
of what appear to be email communications he sent to an unnamed person complaining about the
performance of his defense attorney(s) and seekitgy, alia, information regarding Ohio law.
Exhibits to Petitioner's Reply.
The state appellate court affirmed the toalirt’s dismissal of Petitioner’s petition for post

conviction relief as untimely in relevant part as follows:

OnJune 21, 2007, appellant was indicted on one count of aggravated

murder with a firearm specification and one count of having a

weapon under disability. On Mdyp, 2009, appellant entered a plea

of guilty to murder with a fearm specification. The weapon under

disability offense was dismissed. The parties jointly recommended

a sentence of 15 years to life, ceastive to the three-year firearm

specification. The trial court imposed the jointly recommended

sentence. The judgment in timatter was journalized on that same
date. Appellant did not file a direct appeal from that judgment.



On November 30, 2009, appellant filed a motion for extension of
time to file his petition for postconviction relief. Appellant asked the
court to: consider his motion toe a timely placeholder petition;
grant him an extension of time to amend his petition; and appoint
counsel to assist him in filingis petition. The court of common
pleas did not rule on appellant's motion. On January 14, 2010,
appellant filed a second motion fortemrsion of time to file a petition

for postconviction relief. The tdi@ourt did not rule on the motion.
On March 9, 2010, appellant filed an amended postconviction
petition under R.C. 2953.21, setting forth ten grounds upon which
appellant claimed he was entitled to relief. The state of Ohio filed a
response, asking the court to dissithe petition without a hearing.
On May 24, 2010, the trial court dismissed the amended petition,
finding it was untimely and without merit.

*k*

Postconviction petitions must. . . be timely. Under R.C.
2953.21(A)(2), petitions must be filed “no later than one hundred
eighty days after the date on which the trial transcript is filed in the
court of appeals in the direct aa of the judgment of conviction[.]”
Alternatively, “[i]f no appeal igaken, *** the petition shall be filed

no later than one hundred eighty dajter the expiration of the time
for filing the appeal.”

Because appellant did not file aelit appeal, his petition was due to

be filed 210 days after the sentencing entry was journalized on May
15, 2009. Thus, appellant’s petitiasas due on or before December

11, 2009. As aresult, his March 9, 2010 petition is untimely. When

a postconviction petition is untimely, the trial court lacks jurisdiction

to consider it, unless the petitioner demonstrates that he can meet one
of the exceptions set forth in R.C. 2953.23(A). . . .

*k%k

Here, appellant has made no arguments nor presented any evidence
to demonstrate that one oktlexceptions found in R.C. 2953.23(A)

[for consideration of an untimefyost conviction petition] applies to

his case. Furthermore, nothing within R.C. 2953.23 permits an
extension of time to file a petition for postconviction relief.
Regardless, the trial court never granted appellant’s request and in
fact never ruled upon appellant’'s motions for extension of time.
Where a trial court fails to explicitly rule on a motion, we presume
that the trial court overruled the tian. . . . More importantly, there

7



IS no authority on point to support appellant’s proposal that his

motion for an extension of time should be considered a valid

“placeholder” for a timely petition.

Because appellant’s application was not timely filed, and because

appellant has not met one of the exceptions which could overcome

this jurisdictional bar, we find the trial court properly determined

appellant’s petition was untimely.
Exhibit 15 to Motion to DismissThese factual findings of tistate appellate court are presumed
to be correct. 28 U.S.C. § 2254(d), (e).

Moreover, the record fails to support Petitioner's argument that the state appellate court

unreasonably denied his post conviction petition disnty in view of his alternative request for
a ruling on the merits, or that his November 288§uest for an extension of time substantially
complied with Ohio’s requirements for filing post conviction petition. Petitioner entitled his
November 2009 filing as a “motion for extensiohtime in which to file a petition pursuant to
Revised Code § 2953.21, or for alternative relibich preserves his right to reviewExhibit 4 to
Return of Writ. He requested until January 12, 2010, to file a post conviction petition; asked that

his motion serve as a “placeholder” for timely filing; and requested to be appointed cddnsel.

Petitioner additionally set forth the following claims in his November 2009 filing:

1. The judgment in this cashould be vacated on the
ground that the guilty lea entered by Defendant is
invalid.

2. The sentence in this case should be vacated on the

ground that Defendant was deprived of a sentencing
proceeding that was fundamentally fair.

3. The sentence should be vacated on the ground that
defense counsel provided ineffective assistance by
failing to investigate, discover and introduce facts in
mitigation of punishment.



4. The judgment should be vacated and re-entered to
permit Defendant to file a timely notice of appeal on
ground that defense counsel failed to note an appeal
though specifically requested to do so, and counsel
failed to consult with Defendant regarding procedure
for noting an appeal pro smnd the right of indigents
to assistance of appointed counsel on direct appeal.
5. The judgment is void or voidable in that it was
otherwise imposed in violation of Defendant’s rights
under the United States Constitution and the
Constitution and laws of the State of Ohio.
Id. In a footnote, Petitioner indicated he would pdevihe facts and authagritor his claims at a
future date. In January 2010, Petitioner fileceaosid request for extension of time to file his
petition for post conviction reliefExhibit 5 to Return of WritIn a footnote, Petitioner requested
the trial court to construe his motion as a “plaalder” so that when héled an amended post
conviction petition, it would be considered timefgee id.

The United States Court of Appeals for the Bircuit has applied equitable tolling of the
statute of limitations where a petitioner “reasonably relied on confusing rules andtmson v.
United States457 Fed.Appx. 462, unpublished, 2012 WL 171379, at *8 (6th Cir. 2012), and
similarly has declined to enforce a procedural defahere the record reflects that the state court
misapplied its own procedural ruleSee, e.gsee also Keenan v. Bagley00 F.3d 317, 421 (6th
Cir. 2005)(remanded for evidentiary hearing to determine whether the petitioner reasonably relied
on language in court order suggesting he hadta six months to file post conviction petition such
that equitable tolling of the statute of limitations was warranWwt)te v. Curtis42 Fed.Appx. 698,
unpublished, 2002 WL 1752272 (6th Cir. 2002)(equitable tolling applied where action would have

been timely if Michigan applied the federal “ntmok rule” or if prison officials had delivered the

appeal one day earlier). Petitioner argues that he, too, is entitled to equitable tolling of the statute
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of limitations under this same reasoning here. This Court is not so persuaded.

Petitioner’s filed two requests for extensiointime to file a petition for post conviction
relief. The state appellate court did not act uroeably in not addressing such motions as the filing
of a petition for post conviction relief. No presiwon in Ohio law provide for the filing of a
“placeholder” post conviction petition or an extension of time for filing a post conviction action.
To the contrary, O.R.C. § 2953.23, the provision concerning untimely and successive post
conviction actions, requires that the time limitations for filing post conviction actions be strictly
enforced and allows for successive or untimely post conviction actions only under narrowly

proscribed circumstancésEurther, Petitioner provided no faat basis for any of the claims set

2 O.R.C. § 2953.23 provides in relevant part:

(A) Whether a hearing is or is not held on a petition filed pursuant to section
2953.21 of the Revised Code, a court may not entertain a petition filed after the
expiration of the period prescribed in division (A) of that section or a second
petition or successive petitions for similar relief on behalf of a petitioner unless
division (A)(1) or (2) of this section applies:

(1) Both of the following apply:

(a) Either the petitioner shows that the petitioner was unavoidably prevented from
discovery of the facts upon which the petitioner must rely to present the claim for
relief, or, subsequent to the period prescribed in division (A)(2) of section
2953.21 of the Revised Code or to the filing of an earlier petition, the United
States Supreme Court recognized a new federal or state right that applies
retroactively to persons in the petitioner's situation, and the petition asserts a
claim based on that right.

(b) The petitioner shows by clear and convincing evidence that, but for
constitutional error at trial, no reasonable factfinder would have found the
petitioner guilty of the offense of which the petitioner was convicted or, if the
claim challenges a sentence of death that, but for constitutional error at the
sentencing hearing, no reasonable factfinder would have found the petitioner
eligible for the death sentence.
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forth in his November 2009 request for an extensidime, aside from his allegation that he was
denied effective assistance of counsel becausdthimey failed to file a timely appeal. Moreover,
under 28 U.S.C. § 2244(d)(2), a post convictiotitipa will only toll the running of the statute of
limitations where such action has been “properly filed,” or “when its delivery and acceptance are
in compliance with the applicable laws and rigeserning filings,” such as those prescribing the
time limits for filing. Artuz v. Bennett31 U.S. 4, 8 (2000)See also Allen v. Siebgh52 U.S. 3,
5 (2007)(“a state post conviction petition rejectedh®y state courts as untimely is not ‘properly
filed’ within the meaning of 8§ 2244(d)(2)"(citingace v. DiGuglielmp544 U.S. at 414).

Petitioner asserts that equitable tolling of the statute of limitations is warranted. “[P]etitioner
bears the ... burden of persuading the courtibatr she is entitled to equitable tollingsriffin v.
Rogers,308 F.3d 647, 653 (6th Cir.2002). Equitalblling should be used sparinglfCook v.

Stegal] 295 F.3d 517, 521 (6th Cir. 2008raham—Humphreys v. Memphis Brooks Museum of Art,

(2) The petitioner was convicted of a felony, the petitioner is an offender for

whom DNA testing was performed under sections 2953.71 to 2953.81 of the
Revised Code or under former section 2953.82 of the Revised Code and analyzed
in the context of and upon consideration of all available admissible evidence
related to the inmate's case as described in division (D) of section 2953.74 of the
Revised Code, and the results of the DNA testing establish, by clear and
convincing evidence, actual innocence of that felony offense or, if the person was
sentenced to death, establish, by clear and convincing evidence, actual innocence
of the aggravating circumstance or circumstances the person was found guilty of
committing and that is or are the basis of that sentence of death.

As used in this division, "actual innocence" has the same meaning as in division
(A)(1)(b) of section 2953.21 of the Revised Code, and "former section 2953.82 of
the Revised Code" has the same meaning as in division (A)(1)(c) of section
2953.21 of the Revised Code.
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Inc.,209 F.3d 552, 560 (6th Cir. 2000) (citations ondiftéTypically, equitable tolling applies only
when a litigant's failure to meet a legally-matediedeadline unavoidably arose from circumstances
beyond that litigant's control.’ld. at 560-61. The Supreme Court has allowed equitable tolling
where a claimant actively pursued judicial reies by filing a timely, but defective pleading, or
where he was induced or tkied by his opponent’'s misconduct into allowing the filing deadline to
pass. Irwin v. Dep't of Veterans Affairgl98 U.S. 89, 96 (1990). Where the claimant failed to
exercise due diligence in preserving his legal rights, courts are much less forglyidgrado v.
Burt, 337 F.3d 638, 642—-43 (6th Cir. 2003). A hahkwmet#ioner is entitled to equitable tolling of
the statute of limitations only where has diligently pursued his rights and “some extraordinary
circumstance” prevented him from timely filinglolland v. Floridg — U.S. —, 130 S.Ct. 2549, 2562
(2010)(citation omitted).

A prisoner’spro seincarcerated status, lack of knowledge regarding the law, and limited
access to the prison’s law library or to legal mate standing alone, imsufficient to justify
equitable tolling of the statute of limitationdall v. Warden, Lebanon Correctional In&62 F.3d
745, 751 (6th Cir. 2011)(citation omitted). Furtheathing in the record reflects that Petitioner’s
inability to obtain a copy of his record or limited as£#o the prison’s law library or legal material,
or his placement in “lock down” status frdvtarch 31, 2010, to April 9, 2010, prevented him from
pursuing relief during theentire time period at issBee id(“Standing alone. . . the unavailability
of or delay in receiving transcripts is nehough to entitle a habegtitioner to equitable
tolling.”)(citations omitted)see also Ashman v. Bemgo. 11-cv-11242, 2012 WL 3689897, at *3
(E.D. Mich. Feb. 2, 2012)(citingllen v. Yukins366 F.3d 396, 403 (6th Cir. 2004)). These

conditions are typical of most habeas corpastioners and do not constitute an extraordinary
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circumstance beyond the Petitioner’s contidl. (citing Hall, 662 F.3d at 752).

Petitioner alternatively argues that his habeas corpus petition is timely under 28 U.S.C. §
2244(d)(1)(D), because he did not learn until Au@@99, when he was transferred to the federal
penitentiary in Cumberland, Maryland, of the prwe for filing an appeal. Petitioner states that
during that time, his attorney refused his calls and did not respond to his correspondence. He
complains that he was without mé&agful access to the courts or légasearch. He states that he
was under the impression that he needed to exhaustmedies in the state courts prior to filing
a federal habeas corpus petition, and attemptabktarf appeal to the @hSupreme Court of the
appellate court’'s August 2011, decision denyingpleistion for post conviction relief as untimely
in September 2011. Thereafter, before filing his federal habeas corpus petition, he filed a petition
for a writ of certiorari in the United States Supreme Co8de ReplyRagelD # 217.

Again, Petitioner’'s arguments are not persuasive. “[T]he time commences under §
2244(d)(1)(D) when the factual piiedte for a habeas petitioner's claim could have been discovered
through the exercise of due diligence, not wiewas actually discovered by a given petitioner.”
Webb v. WolfenbargeNo. 2:08-12692, 2009 WL 369482, at *3 (E.D.Mich. Feb.11, 2009) (citing
Redmond v. JacksoB95 F. Supp 2d 767, 771 (E.D.Mich. 2008yditionally, the time period
under 8§ 2244(d)(1)(D) begirte run when a habeas petitioner knows, or through due diligence,
could have discovered, the important facts for his claims, not when the petitioner recognizes the
facts' legal significanced. Upon review of the record, thisoGrt is not persuaded that Petitioner

was unable to discover, through exercise of due diligence, the factual predicate for his claim.

3 Petitioner indicates that, in December 2009, he obtained a copy of the 2008 edition of
the Ohio Revised Code and Court RulBgtition,PagelD #233.
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Petitioner does not indicate the precise date on which learned his attorney had not filed an appeal
on his behalf. Further, he would not have brsasonable in failing to be on notice of the one-year
time limitations for filing a federal habeas pas petition, which has been in effect since 1996.
Petitioner indicates that he learned on November 22, 2011, that the United States Supreme Court
had rejected his petition for a writ of certioraBee ReplyPagelD #217. Nonetheless, he waited
until February 8, 2012, before seeking habeas corpus relief. The record is simply without support
for his allegation that he was unable earlier to file this habeas corpus petition.

WHEREUPON, the Magistrate JulgRECOMMENDS that Respondent’®otion to
Dismissthis action as time-barred (Doc. 6) BRANTED, and that this action d2ISMISSED.
Petitioner’s request for an evidentiary hearind ENIED. Petitioner'sMotion to Amendhe
Petition to indicate he is currently in thestady of Warden J.F. Caraway (Doc. 12RANTED.

PROCEDURE ON OBJECTIONS

If any party objects to thReport and Recommendatidmat party may, within fourteen (14)
days of the date of this report, file and serve on all parties written objections to those specific
proposed findings or recommendations to which objection is made, together with supporting
authority for the objection(s). Aifige of this Court shall makeda novodetermination of those
portions of the report or specified proposetings or recommendations to which objection is
made. Upon proper objections, a judge of this Caoaty accept, reject, or modify, in whole or in
part, the findings or recommendations made hersay receive further evidence or may recommit
this matter to the magistrate judge with instructions. 28 U.S.C. 8§ 636(b)(1).

The parties are specifically advised that failure to object tRép®rt and Recommendation

will result in a waiver of the right thave the district judge review tReport and Recommendation
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de novo,and also operates as a waiver of the righéippeal the decision of the District Court
adopting theReport and Recommendation. See Thomas v4&hJ.S. 140 (1985Y)nited States
v. Walters,638 F.2d 947 (6th Cir.1981).

The parties are further advised that, if thexgma to file an appeal of any adverse decision,
they may submit arguments in any objectionglfitregarding whether a certificate of appealability

should issue.

s/Mark R. Abel
United States Magistrate Judge
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