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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
SUNIL NAYYAR, M.D.,

Plaintiff, : Case No. 2:12-CV-00189

V. ; JUDGE ALGENON L. MARBLEY
MT. CARMEL HEALTH SYSTEMS, etal., : Magistrate Judge Norah King
Defendants.

OPINION & ORDER

I.INTRODUCTION
This matter is before the Court on Plaintiff's Motion to Remand (“Motion”). For the
reasons set forth hergiPlaintiff's Motion iISDENIED. Furthermore, the Court hereby
CONSOLIDATES Nayyar v. Mt. Carmel Hith System, et af* Nayyar I'), case no. 2:12-cv-
00189, withNayyar v. Mt. Carmel Health System, et(aNayyarl”), case no. 2:10-cv-00135.
I1.BACKGROUND
A. Factual History
Plaintiff, Sunil Nayyar, M.D(“Nayyar”), is a residentf Franklin County, Ohio and
Defendant, Mount Carmel Health Systems (“NI®’), operates four hospitals in Franklin
County, Ohio. (Compl. 11 4-6). From July 2006 to July 2009, Mount Carmel Health Systems
employed Nayyar as a resident phyaicat its Mount Carmel WeBtcility in Franklin County.
(Id. 1 4). In July 2009, MCHS termated Nayyar’'s employmentld( 11 23-25).
On February 16, 2010, Nayyar filed suit againstH8dn this Court alleging his termination
was motivated by race and natiboagin discrimination in volation of Title VIl and § 1981,

among other related claims. While that sNeyyar | case no. 2:10-cv-00135, was pending
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before this Court, on February 13, 2012, Nayyar filed a Blaiyyar Il)in the Franklin County
Court of Common Pleas substantially based orsémee events and facts that are the basis of
Nayyar L (Id.) In addition to the claims madeNayyar | Nayyar llalleged that MCHS had
terminated a similarly situated, Caucasian employee named Jonathan Bddi€ff$.58-57). In
Nayyar II'sfourth claim for relief, under § 4112.@2d 8§ 4112.99 of the Ohio Revised Code,
Nayyar contends MCHS, with the purpose ofedgihg Nayyar’s claims of race and national
origin discrimination brought ifNayyar | terminated Borders only aftdlayyar lhad identified
him as a similarly situated person whalhwot suffered disparate treatmenid. (1Y 76-79).
Thus, inNayyar I, Nayyar sought relief undstate law and common law for the same injury
that was alleged iNayyar | as well as relief for the “depfation]” of his race and national
origin discrimination claim®ayyar L (Id. { 79).
B. Procedural History

On March 1, 2012, MCHS filed a Notice of Removal, asking Naatyar 11be removed from
the Franklin County Court of Common Pleaghis Court on the basis of federal question
jurisdiction (28 U.S.C. § 1331) under 28 U.S.C. 88 1441 and 1M4@yar Ilwas referred to
this Court owing to the case’s similarity Mayyar | which continues to pend before the Court.
Nayyar now moves to remamhyyar Ilto the Franklin CountZourt of Common Pleas,
alleging that there is no substahfederal question. Thereforthe threshold issue before this
Court is whetheNayyar llraises a substantial federal quessoch that this Court has subject
matter jurisdiction under 28 U.S.C. § 1331. Thiséskas been briefed by the parties and is now

ripe for decision.



1. STANDARD OF REVIEW
Removal of cases from state to fedemlrtis governed by 28 U.S.C. § 1441(a), which
provides that “any civil action broagin state court of which thdistrict courts of the United
States have original jurisdiction may be mmd by the defendant or the defendants to the
district court of the United States .where such action is pending.” Moreoyvéhe party
asserting jurisdiction ‘must carthiroughout the litigadn the burden of showing that he is
properly in court.””Serras v. First Tennessee Bank Nat. AS®7#b F.2d 1212, 1215 (6th Cir.
1989), (quotingVicNutt v. General Motorécceptance Corp. of Indian298 U.S. 178, 189
(1936)). Federal district courtsve original jurisdiction “of lacivil actions arising under the
Constitution, laws, or treaties of the Unitgthtes.” 28 U.S.C. § 1331. Jurisdiction is
determined at the time of removal, and sgjosat events, “whether beyond the plaintiff's
control or the result of his volition, do natist the district cours’ jurisdiction once it has
attached.”Williamson v. Aetna Life Ins. Gal81 F.3d 369, 375 (6th Cir. 2007), (quotisg
Paul Mercury Indem. Co. v. Red Cab C203 U.S. 283, 293 (1938)).
IV.LAW & ANALYSIS
A. Motion to Remand
In moving to remand, Nayyar argues thaewyyar Il he has not asserted a federal claim,
as all his claims are based on state law. Forthee, Nayyar contends that to the extent his
state-law claims implicate federal law, thedeal question is not a substantial one. MCHS
counters with the argument that Nayyar’s fourth clairNayyar Il rests on whether he has a
valid claim under Title VII, which, it argues, @ssubstantial federgliestion that here is
outcome determinative. Nayyar’s fourth aiunder the heading of “[Ohio] Revised Code

4112.02 and 4112.99,” is:



77. Plaintiff identified inanother lawsuit aNayyar | similarly situated

Caucasian employee [Borders] whallealong history of misconduct and

problems in the internal rdecine residency program.

78. After Plaintiff identified a similarly situated Caucasian employee,

defendants entered into a conspiractarget and terminate the Caucasian

employee for the purpose of defeating Plaintiff's race and national origin claims.

79. As a direct and proximate resultdéfendants’ conduct, Plaintiff has been

deprived of a rightful aase of action and relief in a separate action and has

suffered other losses and damages.
(Compl. 1111 77-79).

In Grable & Sons Metal Products, Inc. v. Darue Engr. & M§g5 U.S. 308 (2005), the
Supreme Court established a three-partttedetermine whether a state-law claim which
contains an embedded federal glas within the jurisdiction of the federal courts. The Sixth
Circuit has summarized tlgrabletest and distilled the substai-federal-question doctrine
into three parts: (1) the statesalaim must necessarily raisel@puted federal issue; (2) the
federal interest in the issue must be substiaatia (3) the exercisef jurisdiction must not
disturb any congressionally apwed balance of federal and staidicial responsibilities.
Mikulski v. Centerior Energy Corp501 F.3d 555, 568 (6th Cir. 2007).

Nayyar’s state-law claim is that “[a]sd&rect and proximate result of Defendants’
conduct, [Nayyar] has been deprived of a righthulse of action and relief in a separate action
and has suffered other losses and damages.” gC§ii#®). The “rightful cause of action and
relief in a separate action” refersNayyar | which Nayyar acknowledges is “a suit based on
Title VII alleging [Nayyar’s] termination waa result of racial discrimination.'ld¢ 152). Thus,
whether Nayyar has a claim for deprivation “ofghtful cause of action” necessarily raises the

issue of whether Nayyar had a “rightful cause of action” under Title \Nlaiyyar I The

alleged Title VII violation renains a disputed issue Nayyar land the state court could not



resolve the claim for deprivation of a rightful caws action without firsinterpreting Title VII,

a federal statute, and deciding whether Title VII had been violated. Therefore, the fourth claim
in Nayyar Il satisfies the first prong of th@&rabletest: it necessarily raises a disputed federal
issue.

The next prong of th&rabletest asks whether the federakrest in the adjudication of
Nayyar’s Title VII claim is substantial. IMikulski, the Sixth Circuit highgihted four factors the
Supreme Court has identified ttefect the substantiality of tfederal interest: (1) whether the
case includes a federal agency, and partigylathether that agency's compliance with the
federal statute is in dispute; (2) whether traefal question is importafite., not trivial); (3)
whether a decision on the federal question wibhee the case (i.e., tiederal question is not
merely incidental to the outcome); and (4) Wieeta decision as to the federal question will
control numerous other cases (i.e., #gie is not anomalous or isolate)ikulski v. Centerior
Energy Corp, 501 F.3d 555, 570 (6th Cir. 2007). The Sgilcuit went on to add that, “[w]hile
certain of these factors may be mapplicable than others amy given set of circumstances, no
single factor is dispositivend these factors must be coresied collectively, along with any
other factors that may be digable in a given case.Id.

Here, the second, third, and fourth factors destrate the federal interest is substantial,
and the first does not apply. While Nayyar’s cdses not involve a federal agency, the federal
guestion is important because it involves the interpretation of Title VII, the nation’s primary anti-
discrimination statute. Furtheore, a decision as to whethefide VIl violation occurred could
resolve the case. If there was no Title VIl vimla, Nayyar’s claim that he has been deprived of
a rightful cause of action fails. The Title \uestion is not “merely incidental.” Finally, a

decision as to the Title VII question would caritother cases. Whether Nayyar’s termination



was motivated by his race or national origin wouahdgact similarly situated plaintiffs seeking to
recover for unlawful discrimination in the fuga More immediately, a decision on Nayyar’s
Title VII claim in Nayyar IIby a state court whilslayyar lis pending in this Court would risk
the state and federal courts arriving at inconsistenisions regarding the same Title VII claim.
Therefore, under the substantiality of federal interest factdvikialski and considering the
federal interest in rendering consigteterpretations of federal laMayyar |l satisfies the
second prong of thérabletest: the federal interest is substantial.

The third prong of th&rabletest requires that a federalurbexercising jurisdiction over
a state-law claim with an embedded federal isiiermine that the exesa of jurisdiction does
not disturb any congressionally apped balance of federal and statdicial responsibilities.
The primary factor is whether Congress provitteca federal cause of action under the federal
statute in questionMikulski v. Centerior Energy Corp501 F.3d 555, 568 (6th Cir. 2007). At
the same time, courts must also consider whettgeexercise of jurisdiction would “open|] the
federal courts to an undesirable quantity of litigatioll” at 573.

The exercise of jurisdiction over Nayyar'st&-law claims by thi€ourt does not upset
the congressionally approved balance of federdistate judicial responsibilities. Congress
specifically created a federal cause of actioneufdtle VII, the very cause of action Nayyar
I. It clearly intended that feds courts adjudicate Title Vidlaims. Moreover, many states
have, like Ohio, enacted statutesigar to Title VII. Plaintiffsin discrimination cases before
this Court frequently couple Title VII claimsitiv claims under the Ohio Civil Rights Act. The
exercise of jurisdiction ovehose state-law claims by this Cbhas not yet opened this Court
“to an undesirable quantity of litigation.Thus, the exercise of jurisdiction ougayyar Il

satisfies the third and final prong of tBeabletest.



In sum, the fourth claim iNayyar Ilinvolves a substantial deral question because it
necessarily raises a disputed federal issue, thealadeerest in the issue is substantial, and the
exercise of jurisdiction does not disturb any congressionpflyoaed balance of federal and
state judicial responsibilitiesTherefore, the exercise sfibject matter jurisdiction ovétayyar
Il by this Court is proper.

B. Rule42 Consolidation

Consolidation of cases is goverhby Fed. R. Civ. P. 42 (a). Rule 42 grants a federal
court the authority to “join for hearing or trialyaor all matters at issue in the actions” if the
actions before the court have a common questidavobr fact. A court may consolidate cases
with or without the corent of the partiesCantrell v. GAF Corp.999 F.2d 1007, 1010-11 (6th
Cir. 1993).

When a court decides whether to consolidatges, the Sixth Circuiirects the court to
consider:

[W]hether the specific risks of prejud and possible confusion [are] overborne

by the risk of inconsistent adjudicatiooscommon factualrad legal issues, the

burden on parties, witnesses and available judicial resources posed by multiple

lawsuits, the length of time required tonclude multiple suits as against a single

one, and the relative expense to all conedrof the single-trial, multiple-trial

alternatives.

Cantrell v. GAF Corp.999 F.2d 1007, 1011 (6th Cir. 1993), (quotihgndrix v. Raybestos—
Manhattan, Inc./776 F.2d 1492, 1495 (11th Cir.1985)). tlwe present case, the risk of
inconsistent adjudications is high because the fourth claMaytyar Ilis determined by whether
Nayyar has a valid Title VIl claim iNayyar L Furthermore, these cases involve the same
parties and require testimony frorearly all the same witnessebo allow the cases to proceed

separately would waste of judicial resourcesyal as burden the parties and witnesses with

excessive litigation.



Thus, the Court, without disputieom the parties, consolidatBsyyar landNayyar Ilin
the interests of consistent adjudication dhe conservation of judicial resources.
V.CONCLUSION
For the foregoing reasons, Plaintiff's MotiorD&NIED. The Court hereby
CONSOLIDATES Nayyar v. Mt. Carmel Hidth System, et alcase no. 2:12-cv-00189, with
Nayyar v. Mt. Carmel Health System, et ehse no. 2:10-cv-00135.

IT ISSO ORDERED.

s/ Algenon L. Marbley
Algenon L. Marbley
United States District Judge

Dated: September 10, 2012



