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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

HARTFORD CASUALTY INS. CO., ) Case No. 2:12-CV-00369
Plaintiff, JUDGE ALGENON L. MARBLEY
V.
BLUEMILE, INC., Magistrate Judge Elizabeth Deavers
Defendant. .
ORDER

This matter is before the Court on Dedant Bluemile, Inc.’s (“Defendant” or
“Bluemile”) Motion to Dismiss Plaintiff's Complat for Declaratory Judgent. (Doc. 8.) For
the foregoing reasons, Defendant’s MotioGRANTED and this action hereldyl SM 1 SSED.

|.BACKGROUND

1. Factual History

Defendant Bluemile owns a Columbus degater that provides clients with cloud
services, network services, datasting, and voice (phone) service€ofnplaint Doc. 1, 1 8.)
Plaintiff Hartford Casualty Insurance Company (“Plaintiff or “HartfQrigsued Defendant an
insurance policy, Policy No. 33 SBA VH9257 (tholicy”), coveringbusiness interruption
(“BI") and extended business interruption (“EBI"skes for the period of July 8, 2010 to July 8,
2011. (d. at 17 6, 11.)

On February 10, 2011, Bluemile hired Atlasllistrial Contractorg,td. (“Atlas”) to
perform electrical services é$ data center, an insuréocation under the Policyld( at T 9.) At
approximately 7:30 a.m., an action by the Atlapkyee on site caused an electrical surge that

created a short in Bluemilefoower distribution systencausing Bluemile’s computer
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networking services to fail temporarily. Bimde’'s business operations were restored
approximately two hours later, at 9:45 a.nud@hile alleges, howevgethat the power surge
created unstable memory in its netwdewvices and other lingering problem&d. (Bluemile
State Court ComplainDoc. 8, Att. 1.)

Bluemile submitted a claim to Hartford for income losses resulting from the business
interruption. (Doc. 1 at § 10.) Bluemile andrtiard disagree about the recovery to which
Bluemile is entitled under the Policy. Bluemasserts that it experienced extended business
interruption losses in an undetenad amount in excess of sevaillion dollars, and is entitled
to recovery up to the policy limit of $5,213,000. Befendant interprets the Policy, the contract
does not restrict the duration of E@&verage. (Doc. 8 at 4.) Hartfhrin contrast, asserts that the
Policy limits EBI coverage to a period of 90 days after business operations resume. Hartford
paid Bluemile $514,898 for the 90 day period for which it did not dispute coverage. (Doc. 1 at |
7.) The parties agreed thaistipayment would not prejudice thights or defenses of either
insurer or insuredld.) Bluemile does not concede thaatlts coverable losses in the 90-day
period were limited to the $514,898 aldggpaid. (Doc. 8 at 6.)

2. Procedural History

Bluemile asserts that, on March 5, 2012, aftgess attempts to resolve the dispute over
the duration of EBI coveragertbugh mediation and other infoalncommunications, counsel for
Bluemile sent Harford’s counsel notice that it wibfile suit if Hartford did not pay Bluemile’s
claim within forty-five days. Rutter Dec, Doc. 13, Exhibit 1, 1 2-4.Bluemile further asserts
that counsel for Bluemile and Hartford sahgently had severaboversations regarding

possible ways to resolve the disp between their clientsld( at § 5.) In late April, counsel for



Bluemile attests that he informéthrtford’s counsel that Bluemilgould “probably” file its state
court suit against Hartford andlas sometime after April 24, 2012d(at § 6.)

On April 27, 2012, Hartford filed a Complaintaigst Bluemile in this Court, seeking
declaratory judgment as to the duration of EBlazage under the Policy. ¢0. 1.) Atlas is not
party to this action.

On May 1, 2012, Bluemile filed suit againstriard and Atlas in the Court of Common
Pleas for Franklin County, Oh{the “State Court Action”).§eeBluemile State Court
Complaint Doc. 8, Att. 1. In the State Court Action, Bluela asserted a negligence claim
against Atlas and brought declaratory relief, breach of conradtlack of good faith claims
against Hartford. On May 4, 2012, apparentlynealizing that it had already been sued by
Bluemile, Atlas sued Bluemile, also in t@eurt of Common Pleasfé-ranklin County, for
unpaid fee$. Atlas’s case was later consolidated with the earlier State Court Attion.

Bluemile now moves to dismiss Hartford’'s federal Complaint for lack subject matter
jurisdiction pursuant to Federal Rule of Civibeedure 12(b)(1). (Doc. 8.) Bluemile argues
that, in light of the pending State Court Action, the principles governing discretionary
jurisdiction in a Declaratoryufigment Action, as well as the priples of abstention, dictate
against exercising fedenairisdiction in this case. Hartfd opposes the Motion to Dismiss.

(Doc. 12.}

! The State Court Action is captionBtliemile, Inc. v. Atlas Industrial Contractors, Ltd., et &lase No. 12 CV

005597.

2 Atlas’s action was initially filed in the Franklin Coyr€ourt of Common Pleas as Case No. 12 CV 005768.

% There is no dispute that service and notice of all pending actions and pleadings was proper.

* Hartford moved to dismiss or alternatively sever the claims against it in the State Court Action in light of
Hartford's declaratory judgment filing in this Court. Common Pleas Judge Stephen Mcintosh denied Hartford’'s
Motion and stayed the claims against ftact pending this Court’s decision on Bluemile’s Motion to Dismiss.



1. LAW AND ANALYSIS

The Declaratory Judgment Act (the “Ac@ovides that, “[ih a case of actual
controversy within its jurisdicon[,] ... any court of the United States, upon the filing of an
appropriate pleading, may declare the rights@hdr legal relations ainy interested party
seeking such declaration, whether or not furtbkef is or could be sought.” 28 U.S.C. § 2201.
The Supreme Court has indicatedt the Act “confer|s] on feddraourts unique and substantial
discretion in deciding whether todare the rights of litigantsWilton v. Seven Falls Cb.15
U.S. 277, 286 (1995). Thus, “Congress ‘created@portunity, rather than a duty, to grant a new
form of relief to qualifying litigants.”Scottsdale Ins. Co. v. Flowesl3 F.3d 546, 554 (6th Cir.
2008) (quotingWVilton, 515 U.S. at 288). Moreover, “[thianguage affords the district court
‘discretion in determining whether and wherentertain an action under the Declaratory
Judgment Act, even when the suit otherwise satisfies subject matter jiorsaliprerequisites.”
Travelers Indem. Co. v. Bowling Green Prof'| Asspd85 F.3d 266, 271 (6th Cir. 2007)
(quotingAdrian Energy Assocs. v. Michigan Pub. Serv. Com#8h,F.3d 414, 421 (6th Cir.
2007)).

In determining whether to exercise jurisdictipursuant to the Declaratory Judgment Act,
courts in the Sixth Circuit considére five factors articulated @rand Trunk W. R.R. Co. v.
Consol. Rail Co.746 F.2d 323, 326 (6th Cir. 1984):

(1) whether the declaratory actimmmuld settle the controversy;

(2) whether the declaratory action wouldveea useful purpose clarifying the
legal relations in issue;

(3) whether the declaratory remedyp&ng used merely for the purpose of
“procedural fencing” or “to provide aarena for a race faes judicata;”

(4) whether the use of a declaratoryi@t would increase friction between our
federal and state courts and improperly encroach on state jurisdiction; and



(5) whether there is antatnative remedy which is better or more effective.
Travelers 495 F.3d at 271 (formatting altered in original) (quotBrgnd Trunk,746 F.2d at
326). See also Scottsdal®l3 F.3d at 554. The Court examieesh of these factors in turn.

1. Settlement of the Controversy

The firstGrand Trunkfactor considers whether thdeclaratory judgment action would
settle the controversy. Here,ugmile argues that a declaratquglgment in the msent case will
not settle the entire controversy between Bluemnilé Hartford because, even if the Court were
to grant the requesteticlaratory relief limiting the duratn of EBI coverage, the amount owed
by Hartford will remain in dispute. Hartfombunters that the dispute between Bluemile and
Hartford will be resolved in its entirety besmuthe Policy permits any disagreement regarding
the amount of a loss to be resolved througldtparty appraisal. (Doc. 12 at 5 n.1).

The Sixth Circuit has developed “[tlwo &8 of precedent ... in [its] jurisprudence
regarding the consideration of tHisst factor in the context of an insurance company’s suit to
determine its policy liability.”Scottsdale513 F.3d at 555. One line of cases “has concluded
that a declaratory relief action can settle trseirance coverage controversy not being addressed
in state court, even though it will notlpeesolve the underlgg state court actionld. (citing
West Am. Ins. Co. v. Prewig08 Fed.Appx. 393, 396 (6th Cir. 2006) (unpublishibythland
Ins. Co. v. Stewart Title Guar. C827 F.3d 448, 454 (6th Cir. 2003)listate Ins. Co. v. Green,
825 F.2d 1061, 1066 (6th Cir. 198%)ate Farm Fire & Cas. Co. v. Odo99 F.2d 247, 250 n.
1 (6th Cir. 1986)). A second line of cases “f@md that, while suchettlaratory actions might
clarify the legal relationship between the insuned the insured, they do not settle the ultimate
controversy between the partiesigrhis ongoing in state court.Scottsdale513 F.3d at 555

(citing Travelers,495 F.3d at 272 (“Granting the declamgtrelief sought by Evanston and



Travelers settles the scope of the insurangerege under the respedipolicies and clarifies
their obligation to defend Bowling Green in ttate court action, but it de@othing to ‘clarify
the legal relationship’ between the other partiet)”§. Fire Ins. Co. v. Abex Aluminum, Inc.,
161 Fed.Appx. 562, 565 (6th Cir. 2006) (unpublish&ityminous Cas. Corp. v. J & L Lumber
Co.,373 F.3d 807, 814 (6th Cir. 200Qmaha Prop. & Cas. Ins. Co. v. Johns8@3 F.2d 446,
448 (6th Cir. 1991)0dom,799 F.2d at 251 (Merritt, J. dissentin@rand Trunk,746 F.2d at
326 (“The instant action does not involve an peledent dispute because it arises from and
affects a pending lllinois lawsuit would not clear up the legasues in that case.”)).

Here, the facts of this action comfortakiyuate the dispute between Hartford and
Bluemile with this second line of cases. Hdtgh a declaratory judgment from this Court would
settle the duration of the EBI ped, it would not estdlsh the amount of liabty, a question that
is at issue in the State Couxttion. And while the Policy perits disputes over the amount of
business income losses to be settled by appraas — which has a compelling interest in any
determination of damages givire negligence and potential indemnification claims against
them — would not be party to that procesbug, at best, proceedingtiva declaratory judgment
action to which Atlas is not a party will resultprecemeal litigation; atorst, it will prejudice
Atlas’s ability to litigate itsown rights and obligations. In contrast, the more comprehensive
State Court Action permits a single decision maker to resolve all questions of liability and
damages in their entirety, withoptejudice to any party. Thedt factor, therefore, weighs
heavily against the exercisejafisdiction by this Court.

2. Clarification of the Legal Relations at Issue

The second@rand Trunkfactor considers whether thesttict court's judgment would

clarify the legal relations at issue. Analysis of tlaistor “is closely relatto the first factor and



is often considered in connemti with it[;] [[jndeed it is almst always the case that if a
declaratory judgment wiliettle the controversy, then it willelfy the legal relations in issue.”
Scottsdale513 F.3d at 557. The question is slighmtigre complicated where, as here, the
declaratory judgment action does not entirely sétieeunderlying controversy. In this Circuit,
“a split has developed in [appellate] precedemocerning whether the district court's decision
must only clarify the legal refians presented in the declargt judgment action or whether it
must also clarify the legal relatis in the underlying state actiond. (comparing Prewitt208
Fed.Appx. at 397 (affirming exercise of juristiim where “declaratorgction would clarifyonly
the legal relationship between the insured ttwednsurer, and wouldot clarify the legal
relationships in the state action”) (emphasis in origilddythland,327 F.3d at 4545reen,825
F.2d at 1066and Odom,99 F.2d at 250 n\ith Travelers495 F.3d at 272Abex,161
Fed.Appx. at 565and Bituminous373 F.3d at 814 (finding facttwo to weigh against exercise
of jurisdiction where “declaratory judgmenbuld clarify the legal relationship between
[insurer] and [the insured employer]” but “wouldt clarify the legal relationship between [an
injured worker] and [the employer] in the ungéml state action” and éhstate court judgment
would implicate insurer’s liability) ).

If the relevant question is wkher this Court’s decision walitlarify the legal relations
presented in the declaratory judgment action, tuof is relatively neutta A judgment in this
Court as to the scope of EBI coverage will clarify the legal relationship between Bluemile and
Hartford only in part. As discussed above, elaatory judgment wodlnot be sufficient to
resolve definitively what monies are owed ta&ile by Hartford. Thus, although this Court’s

decision would be of some usediarifying the legal relationshipetween insurer and insured, it



would not resolve the ultimate controversy betw the two — and would certainly not be of
greater use than Bluemile’'s plehrequest for declatory judgment in b State Court Action.

If the relevant quegin, however, is whether this Casrdecision would clarify legal
relations in the underlying state iact, this factor weighs againtte exercise of jurisdiction in
this case. A federal declaratory judgment wioubt clarify the relationship between Bluemile
and Atlas. Nor would it clarify whether Hartfolgs any right of subrogation against Atlas.
Thus, even if Hartford were to win in this Cauall three entities wodllikely remain involved
in litigation arising this same set facts in a different forum.

Accordingly, the secon@rand Trunkfactor does not weigh in favor of granting
jurisdiction in either formulatin of the relevant standard.

3. Procedural Fencing

Thethird Grand Trunkfactor considers whether theatlratory remedy is being used
merely for the purpose of “procedural fencirgg™to provide an ana for a race for res
judicata.” Travelers 495 F.3d at 271. Here, each partg hacused the other of improper
procedural maneuvering. Hartford filed itgian in this Court on Friday, April 27, 2012.
Bluemile filed its State Cou#ction the following Tuesday, May 1, 2012. Hartford points to the
later filing of the State Court Acth as evidence of Bluemile’s intetot undercut Hartford’s right
to seek federal declaratory relief. Bluemalgues that it was Héord who raced to the
courthouse when Bluemile informed Hartforaittthe State Court Action filing was imminent.
Bluemile offers a supporting attorney affidagiétailing a series of mediation attempts and
discussions among opposing counsel in the hwoptior to the parties’ filings.

The third factor “is meant to preclude jurigehn for ‘declaratory plaitiffs who file their

suits mere days or weeks before the coercive flgitsby a ‘natural plaintiff and who seem to



have done so for the purpose of acquiring a favorable for@udttsdale513 F.3d at 558
(quotingAmSouth Bank v. Dal886 F.3d 763, 788 (6th Cir. 2004)). Thus, “[tlhe question is ...
whether the declaratory plaintiff has filed in@tempt to get her choice of forum by filing first.”
Id. (quotingAmSouth386 F.3d at 789). Nonetheless, the Sixth Circuit has warned that courts
should be “reluctant to impute an improper metig a plaintiff where¢here is no evidence of
such in the record.’ld. Moreover, a “district court should hdeny jurisdiction ta plaintiff who
has not ‘done any more than choose the jurisdictfdaderal rather than state court, a choice
given by Congress.’Id. (quotingOdom,799 F.2d at 250 n.1).

Here, there is evidence in the record to support Bluemile’s claim that Hartford
intentionally engaged in pcedural fencing. Bluemile’s attornaffidavit indicate that, as early
as March 5, 2012, Hartford had notice of Bluemilatent to file suit aginst both Hartford and
Atlas if the coverage dispute was not resolvidtk fact that Hartford and Blumile’s respective
actions were filed within two bugess days of each other alspports an inference of a race to
choose the forumContrast Scottsdalé13 F.3d at 558 (finding no evidence of improper motive
in filing where the federal declaratory judgrheation was initiated seral years after the
initiation of a related state court action to whtbe insurance company was not a party). While
not definitive, the proffered evidence thdrtford knew it would have the opportunity to
adjudicate its claims in stateurt makes it difficult to conceivef a motive for filing the instant
action other than procedural fengi The third factor thereforesal weighs againshis Court’s

exercise of jurisdiction over this matter.



4. Increased Friction between Federal and State Courts

With regard to the fourtBrand Trunkfactor, the Sixth Circuibas articulated three sub-
factors to consider in determining whether éxercise of jurisdiction would increase friction
between federal and state courts and impropertyoach on state jurisdiction. These are:

(1) whether the underlying facl issues are important &am informed resolution
of the case;

(2) whether the state trial court is ifetter position to evaluate those factual
issues than is the federal court; and

(3) whether there is a close nexus betwaetterlying factual and legal issues and
state law and/or public policy, or wietr federal common or statutory law
dictates a resolution of tlteeclaratory judgment action.

Scottsdale513 F.3d at 560 (quotigituminous 373 F.3d at 814-15).

In this case, resolution of the factual issun this case is not necessary to the
resolution of the declaratory judgment actidtather, the question before this Court is
whether an alleged drafting error in thdi®paffecting the durational limits on EBI
coverage should be read outtleé contract to avoid whidartford characterizes as an
absurd result. Nevertheless, the very sguestion has been presented in the State Court
Action, creating the potential finconsistent judgments. The Sixth Circuit has
recognized that “the issue ofetinterpretation of [an] insuraa contract [is a] question of
state law with which the [] state courts amere familiar and therefore better able to
resolve.” Bituminous 373 F.3d at 815. Moreover, “[sl&s regulate insurance companies
for the protection of their residents, and stadurts are best situated to identify and
enforce the public policies that fortime foundation of such regulationld. (quoting

Allstate Ins. Co. v. Mercie®13 F.2d 273, 279 (6th Cir. 1990)). Therefore, although

there is no “per se rule against exercigimgsdiction in actionsnvolving insurance
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coverage questionsid. at 812-13, this factalso weighs slightly in favor of declining
jurisdiction in this case.

5. Availability of Alternative Remedy

The finalGrand Trunkfactor asks whether there egign alternative remedy that
is better or more effective than the requestelkral declaratory judgment. As discussed
above, Bluemile’s pending State Court Actionludes a claim fodeclaratory judgment
that raises precisely the samgestions of contract interprétan presented to this Court.
Therefore, Hartford can obtain the same declayatgref in that actiorthat it seeks here.
Furthermore, as discussed above, state catgtbest positioned to decide such questions
of state law, particularly when they implieahe state regulatory province of insurance
contracting.

Moreover, “[t]here is no reas to suppose that the alternate remedies available in
state court would not adequatelyfact [Hartford’s] interests.’Id. at 816. Indeed, the
Sixth Circuit has repeatedfguestion[ed] the need ffa..declaratory judgments in
federal courts when the only question is ohstate law and when there is no suggestion
that the state court is not @nposition to define its own law in a fair and impartial
manner.”ld. at 816-17 (quotingm. Home Assur. Co. v. Evair®1 F.2d 61, 63 (6th Cir.
1986)). Given that there has been no sugmeshat the FranklitCounty Court of Pleas
would be incapable of fairly deciding theatBratory judgment questis presented in the
pending State Court Action, this factor tooighes against this Court’s exercise of
jurisdiction.

In light of the facts and procedural posture of tidse, all fiveGrand Trunk

factors weigh, in varying deges, against federal jurisdioti over Hartford’s declaratory

11



judgment action. This Court thereforejtsmdiscretion, declines to exercise such
jurisdiction.
[11. CONCLUSION

For the foregoing reasons, this CQBRANTS Defendant Bluemile’s Motion
and declines to exercise jurisdiction ovas tmatter. Plaintiff Hartford’s declaratory
judgment action is herelyl SMISSED.

IT 1SSO ORDERED.

gAlgenon L. Marbley

Algenon L. Marbley
United States District Court Judge

DATE: March 15, 2013
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