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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

MICHAEL L. ROBERTS,

Petitioner,
CASE NO. 2:12-CV-00371
V. JUDGE WATSON
MAGISTRATE JUDGE KING
NORM ROBINSON, WARDEN,
CHILLICOTHE CORRECTIONAL
INSTITUTION,

Respondent.

ORDER and
REPORT AND RECOMMENDATION

Petitioner, a state prisoner, brings this actmna writ of habeas corpus pursuant to 28
U.S.C. 82254. This matter is before the Court on Betitions, Doc. Nc. 3,7, Respondent’s
Motion to Dismiss Doc. No. 15, Petitioner’'s Motion to Strike Doc. No. 27,Petitioner’s
Traverse,Doc. No. 28Petitioner'sNotice of Affidavit and Declaration of Righ3pc. No. 30,
which the Court accepts and construes as a memorandum in support of Petitioner's*claims,
Petitioner’s various motions, Doc. Nos. 20, 26, 27, 32,Respondent’sesponses to certain of
those motions, and the exhibits of the parties. For the reasons that follow, the Madistoest
RECOMMENDS that Respondent’Motion to DismissDoc. No. 15 be GRANTED and that

this action beDI SM I SSED.

Petitioner'sMotion to Strike Motionfor an Order Requiring Responddiot Supplement
the RecordMotion for Stipulation of Timely MailinggndMotion for Production of Documents

Doc. Nos. 20, 26, 27, 32, d@ the reasons that follo@ENIED.

! Respondent opposeetitioner’s filing. See Doc. No. 31
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FACTSand PROCEDURAL HISTORY

Petitioner’s underlying robbery conviction in the Franklin County Court of Common
Pleas is the result of his January 30, 2008, guilty pkedibits 1, 2 to Motion to DismissThe
trial court imposed a five year term of community conti®khibits 3, 45 to Motion to Dismiss

Petitioner did not file an appeal.

On December 2, 2008Petitioner appeared before the trial court for probation
revocation hearing. The trial court denied the request to réRekioner’s probation Exhibits
6, 7 to Mdion to Dismiss On March 24, 2009, Petitioner again appeared before the trial court
for aprobation revocation hearing. The trial court fotimak Petitionehad violated the terms of
his probationbut denied the request to revoRetitioner’'s probatiomnddecreasedhe term of
Petitioner’'sprobation to two yearsExhibits 8, 9,to Motion to Dismiss Upon the probation
officer’s third requestto revokePetitioner’s probationsee Exhibit 10 to Motion to Dismjssn
July 31, 2009, the trial court fourttiat Petitioner had violated the terms of his community
control and imposed a term oifvé years incarceration.Exhibit 11 to Motion to Dismiss
Represented by the Franklin County Public Defender, Petitioner filed a timelyl ayppbes
decision dlegng that the record lacked sufficient evidence to warrant revocation of his
probation. Exhibits 12 13to Motion to Dismiss In addition,Petitioner filed apro serequesto
allegethat the trial court lacked subject matter jurisdictithvat his guilty plea was not knowing,
intelligent or voluntary because the trial court failedptoperly advise him that he did not
waive his rightto a preliminary hearingthat the trial court improperly imposed community

control without apresertence nvestigation reportthat he was denied due process at the July
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2009 probation revocation hearing, and that he was denied jail time wedglich he was
entitled SeeExhibits 15, 16 to Motion to Dismiss.On March 30, 2010, the appellate court

affirmed the trial cart’'s judgment. Petitioner did not file an appeal to the Ohio Supreme Court.

On June 23, 2010, proceedip se Petitioner filed an application to reopen the appeal
pursuant to Ohio Appellate Rule 26(Bysertinghathe had been deniglde effective assistance
of appellate counsel because his attorney failed to raise on appeal those claims pbgsented
Petitioner in hispro sesupplemental brief.Exhibit 18 to Motion to Dismiss On March 11,
2011,the appellate courdenied Petitioner's Rule 26(Bjpplication. Exhibit 20 to Motion to

Dismiss.

On Anuary 14, 2010, and while the appeal of his probation revocatispending,
Petitioner filed a motion to vacate sentence in the state trial court, arguirigethaal courthad
erred in imposing community control without orderingpaesentenceinvestigation eport.
Exhibit 21 to Motion to Dismiss.On February 25, 2010, the trial court denied Petitioner’s
motion. Exhibit 24 to Motion to DismissOn September 14, 2010, the dfgie court affirmed
the trial court’s judgmenn that regard Exhibit 29 to Motion to DismissOn October 28, 2010,
the appellate court denied Petitioner's motion for reconsideratiéxhibit 41 to Motion to
Dismiss On December 30, 2010, the appellate court denied Petitioner's second motion for
reconsideration. Exhibit 45 to Motion to Dismiss.On February 2, 2011, the Ohio Supreme
Court denied leave to appeal and dismissed Petitioner’s subsequent appeal as nog iaaglvi

substantial constituti@t question.Exhibit 33 to Motion to Dismiss

On December 13, 201®etitioner also filed a motion to vacate judgment in the trial

court, again arguing that the state trial court lacked jurisdiction to impose cotyrnantrol
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because it failed to der apresentencanvestigation eport prior to imposing sentencé&he trial
court construed this motion as a petition for post conviction relref,on September 13, 2011,
denied Petitioner's motion.Exhibit 50 to Motion to Dismiss Petitioner timely appealed.
Exhibits 53, 54 to Motion to DismissOn May 17, 2012, the appellate court affirmed the
judgment of the trial court, concludinigat Petitioner’s claims were barred under Ohio’s doctrine

of res judicata. Exhibit 57 to Motioto Dismiss

On April 30, 2012, Petitioner filedis pro sePetition pursuant to 28 U.S.& 2254. He
asserts that the trial court lacked jurisdiction to impose community contcaube it failed to
first order apresentencenvestigation reportthus renderinghis sentence void (claims one and
two);? that his January 30, 2008, guilty plea was not knowing, intelligent and voluntary (claim
three) and that the trial court violated due process by imposing a void judgment (clairh four).
is the position of the Respondent that this action should be dismissed without prejudice as
unexhausted omlternatively that Petitioner’s claims are not cognizable in these proceedings or

areprocedurally defaulted.
MOTION FOR STIPULATION OF TIMELY MAILING

Petitioner requesta“stipulation” of the timely filing of hisTraverse which was filed on
October 18, 2012. Doc. No. 28. The Court accepts the filing of Petitioherngrseand the
Court will consider that filing Petitioner’'sMotion for Stipulation of Timely MailingDoc. 26, is

thereforeDENIED, as moot.

?In claim two, Petitionealso argues that the state courts denied him a fair review of this claim
by denying his attempts to obtain relief.



MOTION TO STRIKE

Petitioner has filed Motion to StrikeRespondent’$/otion to DismissseeDoc. No. 27,
pursuant to Rule 12(f) of the Federal Rules of Civil Procedure, arguingRiébspondent
improperly filedthat motion rather thara return ofwrit, and that, in any event, the motitails
to satisfy the standaraf Rule 12(b)(6) of the Federal Rules of Civil Procedur®etitioner’s

arguments are not persuasive.

A federal district court has discretion @ecepta motion to dismiss prior to the filing of
an answer to the petitionSee Bentley v. HoweNo. 2:09¢cv-10106, 2009 WL 2849527, at *1
(E.D. Mich. Aug. 31, 2009)(citations omitted). Moreover, Respondent’s contention, maee in th
motion to dismiss, thahis action must be dismissed because Petitioner failed to exhaust state
court constitutes a reasonable respdosthe Petition Petitioner'sMotion to Strike Doc. No.

27, isthereforeDENIED.

MOTIONS FOR SUPPLEMENTATION OF RECORD

Petitioner has filed a motion requesting the Court to order Respondent to supplement the
record with a state habeas corpus petitiat Petitioner filed in the Ohio Court of Appeals, the
denial of which he appealed to the Ohio Supreme Court. Doc. No. 20. Petisnseeks all
documents associated with tfilgng. Id. Petitioner contedsthatreview ofthese documenis
necessary to establish exhaustion of his claams to show that this action mwoperly filed
Accarding to Petitioner, his state habeas corpus petition tolled the running of thie sthtu
limitations durirg the timethatit was pending. Respondent opposes Petitisirerjuestarguing

that Petitioner’s state habeas corpus petition did not toll tharrg of the statute of limitations



in view of the Ohio Supreme Court decision dismissing the habeas corpus pasitioot

properly filed.

The Ohio Supreme Court stated:

We affirm the judgment of the court of appeals dismissing the
petition of appellant, Michael Roberts, for a writ of habeas corpus.
Roberts's claim of sentencing error is not cognizable in habeas
corpus, and he had an adequate remedy in the ordinary ajurse
law to raise the issu&urner v. Brunsmanl23 Ohio St.3d 445,
20090hio-5588, 917 N.E.2d 269. Roberts has already
unsuccessfully raised his claim that the trial court erred in
sentencing him without ordering a presenteineestigation report

in a motion to vacate his sentence and in an appeal from the court's
denial of his motion.See State v. Robert&ranklin App. No.
10AP-223, 20180hio-4324, 2010 WL 3554309. Res judicata bars
him from using habeas corpus to obtain a successive appellate
review. She v. Smith 123 Ohio St.3d 89, 2000hio-4079, 914
N.E.2d 369, T 2. We further deny Roberts's motions for correction
or modification of the record and to take judicial notice.

Roberts v. Knapl31 Ohio St.3d 60 (2012).

In response, Petitionenaintains thahe presented a federal claim in his state habeas
corpus petitionchallenging the jurisdiction of the trial court tmpose sentence without first
obtaining apresentenceinvestigation eport he contends thateview of the documents he
requests will establish thathe Ohio Supreme Court impropertpncludedhatthe claim was not

cognizable in habeas corpus proceedii@gtitioner’'s Reply to Oppositipoc. No. 23.

Petitionerhas alsdfiled a Motion for Production of Documentsr which heasks that
Respondent be directed to supplement the record with a copy of the trial court’Soorder
presentencenvestigation eport, the interviewing documents for theesentencerivestigation

report, and theeportitself. Doc. No. 32.



Respoxent opposes this request, arguing that no additional docuarentsquiredor

resolution of this actionRespondent’s OppositipDoc. No. 33.

To the extent that Petitioner argues that the documents are necessary to establish
exhaustion, this Cotiragreeswith Respondenthat the documents areot necessary As
discussednfra, this Court concludes thdt is Petitioner’s claim that his guilty plea was not
voluntary that is unexhaustedThe requested documents, which relate to an entirely different
claim, are simply irrelevant to that issue. Furthers @burt is bound by the state court’s
interpretation of its owrstate habeas corpusles seeAllen v. Morris, 845 F.2d 610, 614 {6
Cir. 1988) and the record reflects, aglicated by the Ohio Supreme Couhat Petitioner had
alreadyobtained review othe merits of thiclaimin post conviction proceedingsSee State v.
Roberts No. 10AR223, 2010 WL 3554309, at #*2 (Ohio App. 18 Dist. Sept. 14,
2010)(rejecting this claim and finding that the trial codid in fact obtain apresentence

investigation report prior to imposing sentence).

Petitioner'sMotion for an Order Requiring Respondent to Supplement the Reuwtd,

Motion for Production of Document®oc. Nos. 20. 32, areENIED.
EXHAUSTION

Respondentarguesthat this actionmust be dismissed because claim thremains
unexhausted Respondent specifically argues thrdtitioner still may pursue a motion for
delayed appeal in the state appellate coarhis claim that his guilty plea was not knowing,
intelligent or voluntary because the trial court failed to advise him of the ranwfisaof post

release control



Before a federal habeas court may grant relief, a state prisoner must exhaust d&ldeavalil
remedies in the state court€astille v. PeoplesA89 U.S. 346, 349 (198%ilverburg v. Evitts,
993 F.2d 124, 126 (1993). If a habeas petitioner has the right state law to raise a claim by
any available procedure, he has not exhausted that claim. 28 82284 (b), (c). Moreover, a
constitutional claim for relief must be presented to the state’s highesticauder to satisfy the

exhaustion requiremen©’Sullivan v. Boerckel526 U.S. 838 (1999).

Ordinarily, a habeas corpus case that presents even one unexhausted claim must be
dismissed. Rose v. Lundy455 U.S. 509 (1982). Such a dismissal is without prejudice to the
refilling of the action once all claims have been exhausted. However, recoghiiiriget statute
of limitations may preclude such-fiéing, the United States Supreme Court has held that a
federal court may stay an action presenting both exhausted and unexitdaistedfor relié
pending exhaustion of all claimé the petitioner can establish both good cause for failing to
exhaust and a potentially meritorious claif®hines v. Webeb44 U.S. 269 (2005). Such are

not the circumstances here.

Petitioner asserts claim threethat his January 30, 2008, guilty plea was not knowing,
intelligent or voluntary Petitioner never properlpresented this claim to the Ohio courts.
Although hechallenged the state trial court's sentence upon revocation of probation on this
basis,Petitioner never challenged the trial court’s initial impositiopm@bationon ths ground.
Petitionermay still pursue a motion for delayagpealof this claimpursuant to Ohio Appellate

Rule 5(A), which provides:

A) Motion by defendant for delayed appeal.



(1) After the expiration of the thirty day period provided by App. R. 4(A)
for the filing of a notice of appeal as of right, an appeal may be taken by a
defendant with leave of the court to which the appeal is taken in the
following classes of cases:

(a) Criminal Proceedings;

(b) Delinquency proceedings; and

(c) Serious youthful offender proceedings
(2) A motion for leave to appeal shall be filed with the court of appeals and
shall set forth the reasons for the failofe¢he appellant to perfect an appeal
as of right. Concurrently with the filing of the motion, the movant shall file
with the clerk of the trial court a notice of appeal in the form prescribed by
App. R. 3 and shall file a copy of the notice of the appedhe court of
appeals. The movant also shall furnish an additional copy of the notice of
appeal and a copy of the motion for leave to appeal to the clerk of the court
of appeals who shall serve the notice of appeal and the motions upon the
prosecuting g&orney.

Thus, this action is not fully exhausted.

Petitionerargues that he properly presented claim three to the statés duy filing
“judicial notices’ He appears to complain that the state courts failed to “rulghese filings
See PetitionDoc. No. 3,PAGHD 98-99; Traverse Doc. No. 28. A claim tha guilty plea was
not knowing intelligentor voluntary, however, is not properly raised by filinfjudicial noticeé

andPetitioner has not established thath filings alertethe state carts to the claim.

Additionally, Petitionerhas notestablishedjood cause fohis failureto pursue, to date, a
motion for delayed appeal in the Ohio courts. In any euRetitionerhas not established a
potentially meritoriousclaim in this regardbecauseat does not appear th&etitioner had an
adequate reason fars failure to file a timely appealSeeOhio R. App. P.5(A)(2). SeeRhines
v. Weber544 U.S. at 269 (alaim that is likelybarred fromstate courteviewis not potentially
meritorioug. Seealso Williams v. Thaler602 F.3d 291 (5th Ci2010) (“[W]hen a petitioner is

‘procedurally barred from raising [his] claims in state court,” his ‘unestealclaims are ‘plainly
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meritless.’ ")citing Neville v. Dretke 423 F.3d 474, 48(6th Cir. 2005); Sieng v. WolfeNo.
2:08<¢v-044, 2009 WL 1607769, *7 (B. Ohio Jun. 9, 2009)Bailey v. Eberlin No. 2:08cv-

839, 2009 WL 1585006, *{5.D.Ohio Jun. 4, 2009).

In short, claim three is unexhausted and Petitioner has failed to esthhtishstay of the

action pending exhaustion of the claim is warranted.

STATUTE OF LIMITATIONS

Alternatively, the recordestablishs that consideration of the merits bhbeas corpus
claim three is barredy the oneyear statute of limitation®28 U.S.C. 8§ 2244(d) That statute
imposes a ongear limitationperiodon the filing of federal habeas corpus petitiomsler 28

U.S.C. § 2254:

(d) (1) A Xyear period of limitation shall apply to an application
for a writ of habeas corpus by a person in custody pursuant to the
judgment of a State court. The limitation period shall run from the
latest of—

(A) the date on which the judgment became final by the conclusion
of direct review or the expiration of the time for seeking such
review;,

(B) the date orwhich the impediment to filing an application
created by State action in violation of the Constitution or laws of
the United States is removed, if the applicant was prevented from
filing by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or

(D) thedate on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.
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(2) The time during which a properly filed application for State
postconviction or other collateral review with respeo the
pertinent judgment or claim is pending shall not be counted toward
any period of limitation under this subsection.
Here,the udgmentbased on Petitionerguilty pleabecame final on February 22008,
i.e., thirty days aftethe January 30, 2(&) Judgment EntryseeExhibit 3 to Motion to Dismiss
when the timdor filing a timely appeal to the state appellate cengired SeeOhio R. App. P.

4(A); Keeling v. Warden, Lebanon Correctional Ing73 F.3d 452, 4580 (6th Cir.2012)

(citing Gonzalez v. Thale—U.S. - 132 S.Ct. 6412012) (judgment of conviction final at
the expiration of time for pursuing direct review in the state courtje statute of limitations
expired one year later, on February 29, 2088wever,Petitioner wéed approximately three
more years until April 20, 2012, tdfile this habeas corpus petition. None Rétitioner’'sstate
courtfilings challenging his subsequent probation revocation tolled the ruohiting statute of
limitations as it relates to his guilty plea Moreover, Petitioner has failed to allege any
extraordinary circumstances beyond his continalt would justify the equitable tolling dhe
statute of limitationsSee Hall v. Warden, Lebanon Correctional In662 F.3d 745, 749 (6th
Cir.2011) (citingHolland v. Floridg — U.S. ——130 S.Ct. 2549, 256(2010) equitable
tolling requires thata petitioner establish diligence in pursuing his rights and that some

extraordinary circumstance prevented him from timely filing).

The Magistrate Judgeherefore RECOMMENDS dismissal of claim threeas

unexhausted and time-barred.

11



STATE LAW CLAIMS

Theremainder of Petlibner’'s claimsfail to presenissuesappropriate for federal habeas
corpus relief. In hbeascorpus claims one, two and fouPetitioner challengeshé
constitutionality of the trial court’'s July 2009 revocationhig probation and imposition cd
sentence ofive years incarcerationAlthough Petitioner attempts to coutieseclaims in terms
of a violation of due process (or of separation of powses, Traversdhese claims are actually
based on Petitioner’s contention that the sentence was invalid under Ohiedaus® the state
trial court did not first obtain goresenterce investigation eport. Petitioner’'s lengthy
protestations to the contramptwithstandingthis claim simply fails to present an issue of federal
constitutional magnitude. Petitioner has referred to, and this Court is not aware of, any cases
indicaing that a criminal sentence is invalithder the United States Constitutidnthe
sentencingcourt fails to first obtain arpsentencanvestigation eport and dvisethe defendant
of the ramifications of post release contr®etitioner'sargumentsn support of these claims

concern the alleged violation of state, not federal, law.

A federal court may review a state prisoner’s habeas petitignoorthe ground that the
challenged confinement is in violation of the Constitution, laws or treatideedinited States.
28 U.S.C. 2254(a). A federal court may not issue a writ of habeas corpus “on the basis of a
perceived error of state law.Pulley v. Harris 465 U.S. 37, 41 (19848mith v. Sowdey$848
F.2d 735, 738 (B Cir. 1988). A federal habeas court does not function as an additional state
appellate court reviewing state courts’ decisions on state law or precedllen v. Morris 845
F.2d at 614. “[F]ederal courts must defer to a state court’s interpretatias ofvn rues of

evidence and procedure™ in considering a habeas petitibn(quotingMachin v. Wainwright
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758 F.2d 1431, 1433 (T1Cir. 1985)). Only where the error resulted in the denial of
fundamental fairness will habeas relief be grant€doper v. Sowals 837 F.2d 284, 286 ‘(6

Cir. 1988). The Court is not persuaded that such are the circumstances here.

In short, the Court concludes that claims one, two and four fail to provide a basis for

federal habeas corpus relief.

Accordingly, the Magistrae JudgeRECOMMENDS that Respondent’sMotion to

Dismiss Doc. No. 15, b&RANTED and that this action Hel SM|SSED.

Petitioner'sMotion to Strike, Motion for an Order Requiring Respondent to Supplement
the Record, Motion for Stipulation of Timely Mailjrapd Motion for Production of Documents

Doc. Nos. 20, 26, 27, 32, alb&ENIED.
PROCEDURE ON OBJECTIONS

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
(14) days of the date of this report, file and serve orpatties written objections to those
specific proposed findings or recommendations to which objection is made, togeter w
supporting authority for the objection(s). A judge of this Court shall make a de novo
determination of those portions of the repmrspecified proposed findings or recommendations
to which objection is made. Upon proper objections, a judge of this Court may acceptpreject,
modify, in whole or in part, the findings or recommendations made herein, may raasnes f
evidence or my recommit this matter to the magistrate judge with instructions. 28 U.S.C. 8

636(h)(1).
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The parties specifically are advised that failure to object to Report and
Recommendatiowill result in a waiver of the right to have the district judge revieaReport
and Recommendation de npamd also operates as a waiver of the right to appeal the decision of
the District Court adopting thReport and RecommendatioSee Thomas v. Ard74 U.S. 140

(1985);United States v. Walter638 F.2d 947 (BCir. 1981).

s/ _Norah McCann King
Norah McCann King
December 27, 2012 United States Mgistrate Judge
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