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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

SEFANIT TESFA,
CaseNo. 2:12-cv-0397
Plaintiff, JUDGE GREGORY L. FROST
MagistrateJudge Norah McCann King
V.

AMERICAN RED CROSS,
Defendants.

OPINION AND ORDER

This is an employment discrimination casevimch Plaintiff Sefanit Tesfa alleges that
Defendant American Red Cross failed to pronteto a supervisor position because of national
origin discrimination. The matter came on #oirial to the Court on November 18 and 19, 2013.
For the reasons set forth below, the Court findgvor of Defendant and accordingly enters
judgment in Defendant’s favor.

l. Background

For more than 10 years, Plaintiff Sefanisfeehas been a laboratory technologist with
the American Red Cross Central Ohio Region (f/R&0ss”). She has unsuccessfully applied for
promotion to the position of laboratory supervisor multiple times over the last decade.

In February 2011, a position for laboratory swjsor became open fahe “first shift,”
with working hours being during ¢hdaytime on Tuesdays through Saturdays. Plaintiff applied
for this position, but did not get it. Insteadhifing or promoting someone to the first shift
position, an existing lab supéser from the second shift (with evening working hours on
Thursdays through Sundays) transferred from therskshift to the first sfi. Accordingly, the

second shift lab supervisor position beeappen beginning in or around March 2011.
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The Red Cross did not interview Plainfidir the second shift position, which ultimately
went to Brian Boxill. Unlike Plaatiff, Boxill did not have a bachet's degree in science, nor did
he have the breadth of laboratory manufactuexperience that &tiff possessed.

When Plaintiff was denied promotion this l#iste, she filed a charge of discrimination
with the Equal Employment Opportunity Commission (“EEOC”). The EEOC issued its
dismissal and notice of right to sue in Decenf#l 1, finding that it was ubé& to conclude that
the information Plaintiff provided establishedlawful employment disanination. Plaintiff
then commenced this action in the Franklomu@ty (Ohio) Court o€Common Pleas, alleging a
claim of race and/or national origin disoination under Chapter 4112 of the Ohio Revised
Code. The Red Cross removed the case tcCiist, invoking federdgurisdiction under 36
U.S.C. § 300105(a)(5) amdmerican Natl. Red Cross v. S.G. & ABD5 U.S. 247, 257 (1992).

The Red Cross moved for summary judgmeritsifiavor, which this Court denied in an
Opinion and Order issued on August 6, 2013CKBEo. 38.) Though th€ourt found that the
Red Cross was entitled to judgment as a mattEvobn Plaintiff’'s claim of race discrimination,
the Court found genuine issues of material faat precluded summajydgment on Plaintiff's
claim fornational origindiscrimination under Ohio Rev. Code § 4112.02. This matter then

proceeded to a trial to the Court.

A. Agreed Facts

In the final pretrial order, the partipsovided the following urmntroverted facts:
1. Plaintiff is currently employetdy the American Red Cross;

2. Plaintiff’'s current position isaboratory Technologist Il;

3. Plaintiff began her employment withe American Red Cross in 2002;



4. Plaintiff applied for promotion to the pitisn of Lab Supervisor in early 2011,

5. Plaintiff was not gien the promotion;

6. Brian Boxill was promoted into the Lab Supervisor position;

7. Plaintiff is Ethiopian;

8. Boxill is American-born.

(ECF No. 57 at PagelD# 843.)

B. Plaintiff’'s Case in Chief

1. Sefanit Tesfa

Plaintiff was the first witness to take the standrial. Plaintiff wa born in East Africa,
growing up in Ethiopia. Plaiiit finished high school in Etiopia before going on to attend
college in Bulgaria. Upon finishing college aRitiff spent some time living and working in
Greece. In 1987, Plaintiff moved to the United States.

In the United States, Plaintiff first lived ltos Angeles, where she worked and attended
community college. Plaintiff then moved to New York, where she attended Long Island
University to study pharmacy. When she couldarger afford to attend LIU, Plaintiff applied
to colleges all over the United States to find aeraffordable option to continue her education.
Plaintiff ultimately moved to Idaho, wheshe attended a state university and earned a
bachelor's degree in microbiology in 199 Following graduation, Platiff moved back to New
York, where she worked for an interior designérfew years lateRlaintiff and her husband
moved to Columbus, Ohio after Plaintiff becapregnant with the couple’s first child.

Plaintiff began working for the AmericaRed Cross in 2002. She was hired as a

technologist assistant and evaityworked her way to theechnologist Il position (or “Lead

! Plaintiff testified that she attended and earnediegree from the University of Idaho. Plaintiff's
resume, however, indicates that she earned her degree from Idaho State University. (Pl.’s Exh. 7.)
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Tech”), a position she has halohce September 2002. In that Lead Tech role, Plaintiff has
responsibility for, among other things, maaxtiuring orders for blood products, processing
special orders for hospitals, reviewing papekyaonaking sure manufaatng procedures are
followed correctly, and following federal Foodcabrug Administration regulations. Plaintiff
testified that, in her currentley she does everything a supervidoes except process payroll.
Plaintiff also testified thathe has performed supervisory functions during her time as a
Lead Tech. When Amy Weinbewgas Plaintiff's supervisr, Plaintiff testifiel that she would be
the acting supervisor in Weinberg’s absene&intiff characterized meelationship with the
other laboratory employees as “good” and thatamployees respectedafitiff “as a mom” or
“as a sister.” Plaintiff also testified thatestvas a good trainer of enogees. To Plaintiff's
knowledge, she was not criticizéat her performance as actingpervisor on the occasions she
assumed that role. On cross-examination, Ri@xpressly denied harng been told by anyone
at the Red Cross that her leadership skills were lacking.
Plaintiff testified that she has applied six times for proamto a supervisor position in
the Red Cross’s component manufacturing labe firmal time Plaintiff applied for promotion
was in February 2011 when there were “backaok” openings for a supervisor position. The
first opening was for a “firsshift” position, which had a Tasday through Saturday daytime
work schedule. Plaintiff learned of this opemifrom the Red Cross’s online posting as well as a
posting of the job at the workplacét some point after Plaintiff applied for the position, Tracey
Mattia, who had been a “second shift” lab supenyibegan working as the lab supervisor for the
first shift. Thus, Mattia’s second shift supisor position became the open supervisor position.

Plaintiff testified that the opening was not repdsas a second shift position but that it was



“obvious” to everyone that thaigervisor opening was for second shift after Mattia started
working as first shift supervisor.

A few months earlier, Plairifihad interviewed for an open lab supervisor position for
which Matt Gibson was hired. Altat time, Plaintiff interviewed with managers Evette Wise
and Amy Weinberg for the posit. Plaintiff testified thashe thought she had a “good
relationship” with Wise and inquired of Wise taswhy Plaintiff was not hired for the position
awarded to Gibson. According Riaintiff, Wise told her, “It5 a gray area.” When Plaintiff
asked if it was because of Plaintiff's “accent,”3#/isaid no; according to Plaintiff, however,
Wise did not elaborate on what she meant by dtjgay area.” On cresexamination, Plaintiff
denied hearing Wise or anyonseht the Red Cross say angththat would reflect prejudice
based on Plaintiff's nanal origin.

After being passed over for the promotgiwen to Gibson, Plaintiff applied for
promotion to lab supervisor again in Februarg2{h response to the opening that the Red Cross
posted. After Mattia moved to the first shifie opening became for a second shift position,
working Thursdays through SundayAccording to Plaintiff’'gestimony, she was not asked if
she was still interested in the position when the opening changed froshshiit position to a
second shift position. Plaintiff was not interviewed for the second shift position.

At some point, Plaintifféarned that Wise hired BridBoxill for the second shift
supervisor position. Unlike when she wasged over for the job for which Gibson was hired,
Plaintiff did not inquire of Wise as to why Bithwas hired over her. Plaintiff was concerned
that if she questioned Wise about the decisionpitld cause “more strain between me and her.”
Thus, Plaintiff testified that she “accepted it likés; they [Red Crosgjon’t want me there.”

Instead of going to Wise about the decisPlaintiff sought relief by filing a charge of



discrimination with the EEOC. Plaintiff beliedr¢hat the Red Cross promoted Boxill because
Boxill is Black.

2. Brian Boxill

Plaintiff then called Boxill as a witness.ofdll received the promotion to the second shift
lab supervisor that is at issue in this casexilBremained in the supervisor position for nearly
two years before taking a demotion to a Lab Tebbgist | position. Boxill still works for the
Red Cross in that capacity.

As for the lab supervisor position for which Wwas hired in 2011, Boxill testified that he
found out about the opening “through the grapevitée did not hear about the opening from
Wise, nor was he recruited for the position.

At some point after hearing about tygening, Boxill reviewed the job posting on
“CrossNet,” the Red Cross’s internal onli@source from which employees can access job
postings. (Pl.’s Exh. 5.) The CrossNet postistgd the qualificatins for the supervisor
position as follows:

Bachelor's degree in science, or equindleombination of related education and

experience required. Three years exg®e including one/ear supervisory

experience. MT (ASCP) cdiiiations or equivalent cefications where required.

Pharmaceutical manufacturing experience preferred. Must have effective

communication and customer servicellsk Knowledge of blood products,

supplies, and the ability to interact witliverse customersntiernal and external)

is required.

(1d.)

Boxill is a high school graduate who does not have a bachelor’'s degree. Boxill

acknowledged that he does not have anddification; nor does he have pharmaceutical

experience. Boxill also indicated that he hatstaken any courses (post high school) related to a

science field. Prior to being hired at the R&dss in 1997, Boxill worked as a forklift driver, as



a loader/unloader of freight, and in customer isetvBoxill’s first job with the Red Cross was
as a hospital services courier, where hisary duty was to trangpt blood products to

hospitals. Boxill later was promoted to a “kdal Services Tech I” position, where he was
responsible for packing, shipping, and doingentory of blood products. In 2001, Boxill
became a “cell saver specialist.” One of Boxitiranary duties as a cell saver specialist was to
be present in the operating room during surgamycessing blood for use during the procedure.
Boxill described it as a type of “manufacturinighction: Boxill operated what he described as a
“centrifuge” machine, which separated blood gletts from red cells. Boxill did not have
knowledge of the science behin@ timachine; he described hisittion as pressing the correct
buttons on the machine to initiate aswmplete the required processes.

Boxill also indicated that he had supervisory experience during his time as a cell saver
specialist. Boxill referred to himself as the “designee” when the supervisor was not present. As
the supervisor’'s designee, Boxill would be m@sqble for such tasks as scheduling, confirming
hospital cases, and keeping track of equipment. As designee, however, Boxill had no authority
to discipline employees.

Boxill interviewed with Wise for the lab supervisor position that was posted in February
2011. Boxill recalled emphasizing his leaderdualities during the interview. Boxill also
believed that his operating room experiencelaaaxperience interéing with doctors and
nurses made him qualified for a lab supervisor position with the Red Cross. Following the
interview, Wise hired Boxill to beconmtbe second shift lab supervisor.

Wise was Boxill's direct supervisor fori#tle more than 1 ¥z years before Dan Weinberg
took over that role. Withinour months of working for Waberg, Boxill voluntarily took a

demotion to a laboratory technician positiothet Red Cross. Boxill acknowledged that he had



job performance “problems” while acting as Rlpervisor. Boxill took the demotion in order,
as he put it, “to save me” frobreing fired by the Red Cross.

3. Dan Weinberg

Dan Weinberg was the next witness to talkedtand during Plaintiff case-in-chief. Mr.
Weinberg has worked for the Red Cross for &&rg and is currently a manufacturing manager,
where he oversees the processing of blood comgls. He was Boxill's manager for a period of
time in 2012.

Mr. Weinberg testified that Boxill had hehare of “issues” as a lab supervisor. Mr.
Weinberg testified, however, that it was not neadgdair to say that Boxill never should have
been made a lab supervisor.

4. Evette Wise

Plaintiff next called Wise as on cross-exanim@aas the next witness. Wise has worked
for the Red Cross for more than 20 years. Ctigrewise is a Quality 6ntrol Lab Manager.

Wise recalled the conversation with Pldintiuring which Wise made the “gray area”
comment in response to Plafhtaisking why she was passed over for promotion in 2010 in favor
of Gibson. Wise disputed Plaintiff’'s accounttbé& conversation, inditag that she explained
what she meant by “gray area.”

Wise also elaborated on her decision to ptaBoxill. According to Wise, Boxill was
the only applicant for the lalugervisor position after the opening became one for the second
shift. Wise testified that there were severall@ppts (including Plaintiff) for the lab supervisor
job when it was first posted as a first shift positidVise stated thatlapplicants who applied
for the first shift position were contacted to detme if they remained interested, despite the

change to second shift. Wise recalled talkinglaintiff: according tdVise, Plaintiff said she



was no longer interested because the secondpsisition required working weekends. Wise
admitted that she did not recall the exact dateae at which she spoke to Plaintiff about her
interest in the second shift position, but noted ithatis sometime after Mattia began working as
first shift lab supervisor.

A key line of questioning by Plaintiff’'satinsel involved whether Wise documented her
conversation with Plaintiff in writing. Wise did not recall whether she documented the
conversation in any way. Wise believed thatiizaStarkey (then Wise’s supervisor) may have
documented Plaintiff's lack of interest iretBecond shift position, but Wise had no firsthand
knowledge of that. Wise also testified that Stgikdéles were “no longeat her disposal.” In
addition to speaking with Plaintiff, Wise maintaththat she talked to every other applicant who
expressed interest in the first shift supervasition in order to make sure each of them knew
that the job opening had changed to a secontssition. Wise testifig that Boxill was the
only applicant who was interested in the secsimt position. There was no documentation in
evidence to memorialize any of the other agapits’ withdrawal of their interest in the
supervisor position. Wise did, however, tgstd having seen an e-mail in which Starkey
documented that two of the applicants wereintgrested in the second shift position.

Plaintiff's counsel also questioned Widmoat her decision to promote Boxill. Wise
referred to Boxill as her “best candidate” a thme, though she alsondicated that Boxill was
the only applicant remaining aftdre position opening changed frdimst shift to second shift.
Wise acknowledged that Boxill lacked lab expeceat the time. But Wise noted that Boxill
had experience in the Red Cross’s hospitalises department and had operating room

experience while working as a cell saver specialgise admitted that Boxill did not have the



“technical knowledge” that Plaintiff possessed, biittfeat Boxill was “trainable” in that regard
at the time she hired him to become lab supervisor.

As far as the job qualifications for labpervisor listed on the Red Cross’s job posting
(Pl.’s Exh. 5), Wise was aware that Boxill did hatve a bachelor’s degree in science. Wise
testified, however, that she felt Boxill's opergfiroom experience qualified as “equivalent” for
purposes of the lab supervisor pios1. Wise could not define pcisely what an “equivalent” to
a bachelor’s degree could be in all casesgcatdig that what is “equivalent” depends on what
kind of experience an applicant brings. listparticular case, Wise believed that Boxill's
experience overcame his lack of a bachelor’s degree.

Wise was aware that Boxill was no longer a lab supervisor, having been demoted to a
Technologist | position. Wise acknowledged tBaxill was having problems in the supervisor
role. When asked why Boxill would demoterisielf from supervisor to a Technologist |
position, Wise indicated, “I think wput too much on his plate.”

C. Defendant’s Motion for Judgment as a Matter of Law

Plaintiff rested her case following Wise’s cross-examination testimony. Defendant
moved for judgment as a matter of law at¢hese of Plaintiff’'s case on the basis that (1)
Plaintiff's admitted leadership shortcomings prevented her from showing national origin
discrimination as matter of law, (2) Plaintiff cdutot show that she ajgdl for the second shift
supervisor position that was at issand (3) Plaintiff failed to offer any evidence as to damages.
The Court denied the motion, indicating thaiRiiff had established a prima facie case for
national origin discrimination whehe evidence was viewed in thght most favorable to her.

Thus, the burden had shifted to Defendant &s@nt evidence of a legitimate, nondiscriminatory
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reason for its decision not to promote Plaintifhus, Defendant was not entitled to judgment as
a matter of law.

As to the damages issue raised by DefendhatCourt acknowledgethat Plaintiff had
not presented evidence to support a damages awaelCourt, however, noted that the absence
of damages evidence was not an appropriate basis upon which to grampudg a matter of
law in an employment discrimination caseaiRliff's Complaint also sought the equitable
remedy of forcing Defendant togae Plaintiff in a Lab Supervisposition at the Red Cross.

D. Defendant’'s Case

1. Evette Wise

The defense called Wise to therstas the first witness of its casélot only had Wise
worked for the Red Cross for more than 20 geahne also had extensive experience in blood
services during her servicetime United States Army (1971 to 1975) and the United States Navy
(1981 to 1985). In both the Army and Navy, Wig&s in charge of blood banks on military
bases.

Before becoming a manufacturing managesharge of quality control with the Red
Cross, Wise was a supervisor. In Febridyl, a first shift lab supervisor position became
available. That opening changed to a second pbsition when Mattia moved to the first shift.
Though Plaintiff and others applied for the firsifishosition, Wise dichot interview anyone for
the first shift opening in light of Mta’s transfer from second shift fiost shift. Wise reiterated
that Boxill was the only applicant who remainetenested in the supaser position after it

changed to a second shift position.

2 As was his right to do, defense counsel choseémexamine Wise after Plaintiff had called her as on
cross-examination. Rather, the defense deféhedirect examination of Wise until its own case-in-
chief.
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Wise also testified about theb supervisor opening for wdtn Plaintiff interviewed in
October 2010. Wise did not choose Plaintiff @it ttme and Wise again testified regarding her
meeting with Plaintiff after the decision to higgbson into that job. Wise repeated that in
response to Plaintiff asking wisye did not receive the promotion, Wise said it was “a gray
area.” Wise testified that she elaborated to Bfaabout this statemengxplaining that Plaintiff
was very good at the technical asgseof the job but was “lacking” iather areas. Wise used an
analogy on the witness stand, saying that a pérsonbe a good baker,” but cannot necessarily
“run a bakery” simply because he or she is a good baker. Wise believed she used this or a
similar analogy in explaining to Plaintiff why she was passed over for the lab supervisor position
in October 2010.

As for the opening posted in February 2011, Westified about her decision to promote
Boxill. During her interview of Boxill, Wise indicated that Boxill emphasized his “people
skills,” which she deemed to be important fag thb supervisor to have. Wise unequivocally
denied that she promoted Boxill based uporrdiie. On cross-examination, Wise emphasized
Boxill's experience suggested to her that he hadathility to deal withdifferent personalities”
in the lab. Wise believed that Boxill could baitred in the technical pscts of the job. Wise
did acknowledge, however, that Boxill being the Yocandidate” was part of what went into her
decision to give him the promotion.

As to the issue of Boxill being the “gntandidate,” Wise reiterated on cross-
examination that Plaintiff did not apply for thecead shift position. Wise could not testify with
certainty whether a second “requisition®&(, job posting) was issueahd posted after the
opening changed from a first shift position to a second shift position. Wise reiterated that she

spoke with Plaintiff about whier Plaintiff was interested the second shift position and
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repeated that Plaintiff said she was not irdez@. Wise also repest that she knows of no
written documentation of this conversation witaintiff. To Wise’s knowledge, the only
written documentation of applicants for the firsiftsposition saying they we not interested in
the second shift position was an email Wis& sawhich Starkey informed Jesse Stock (who
worked with the Red Cross’sdtent acquisition” department)ahToni Stojce and Alex Coss
were no longer interested i@ supervisor position.

2. Laura Starkey

Laura Starkey was the defense’s next wvameStarkey worked for the Red Cross for
more than 21 years. She worked in a nunatbeapacities during her time with the Red Cross.
As relevant to this case, Stay was a manufacturing managleiring the time of the promotion
at issue.

Starkey testified that she fitnown Plaintiff since Plaintiff began her employment with
the Red Cross. Starkey was the decision makerpassed over Plaintiff for promotion to lab
supervisor in 2007. Starkey testified that Piffimtas not ready for the supervisor position in
2007, feeling that Plaintiff at théitne lacked the leadership skillske in that position. Starkey
stated that she had “input” into Wise’s deaisto promote Boxill to lab supervisor in 2011.
Though Starkey believes that Plaintiff worked weihaothers in the lab as a “peer,” Starkey did
not think Plaintiff had the leadership skilio be promoted to supervisor in 2011.

According to Starkey, Mattia dahiring priority for the first shift supervisor position that
became open in February 2011 because Mattia was already a lab supervisor. The opening
changed from a first shift position to a second gioftition after Mattia tranefred to first shift.
Starkey testified that Plaintiff vganot interested in the lab supisor position after it became an

opening for second shift and that Boxill was thé/@pplicant for the second shift supervisor
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position. On cross-examination, Starkey noted the job was not regted after it became a
second shift opening; the hoursreesimply changed “in the system” (presumably meaning the
Red Cross’s internal online pogginto reflect the change frofirst shift to second shift.

Also on cross-examination, Starkey testifiedtttine people who applied for the first shift
position remained applicanfisr the second shift positiamlessthey indicated to the Red Cross
that they were no longer interedt Though Starkey believes tiRaaintiff withdrew her interest
in the promotion after it became a secondtsipening, Starkey admitted that her only
knowledge of Plaintiff’'s withdrawadf interest comes from what ¥é told her. Starkey does not
recall how Wise informed her of Plaintiff’'s widlhawal of interest, ackmdedging that it could
have been simply a verbal communication. Wisknot inform Starke why Plaintiff was no
longer interested in the promotion, but Starkelieved it was because the second shift working
schedule and hours were not taiRtiff's liking. Starkey doesot believe she documented in
writing her knowledge that Plaifitlwas no longer interested in the position, but she believes she
probably called Jesse Stock at talaoquisition to communicate that.

3. Kristin Tonetti

The defense then called Kristin Tonetti as a @8t Tonetti, who now works for Sinclair
Broadcast Group as a human resources managsipusly worked as a human resources
manager with the Red Cross for more than sgeans. Tonetti knew Plaintiff from Tonetti's
time working at the Red Cross.

Tonetti was asked about a human resourogsstigation she conducted into harassment
allegations that did not involve Plaintiff. Tdtienterviewed Plaintiff ag witness. According

to Tonetti, Plaintiff indicated tit she did not want to get involke Based on her interaction with
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Plaintiff during the investigation, Tetti believed that Plaintiff lacked initiative and leadership
skills.

During cross-examination, Plaintiff’'s counsglestioned Tonetti about documents from
the Red Cross’s “VirtualEdge” online job application systdtaintiff’'s Exhibit 7 is a
“Candidate Profile” for Plaintiffshowing positions for which Platff applied and the status of
those applications. Plaintiff's “VirtualEdge” rdidate profile page shaa that Plaintiff was
“unconsidered” for a manufacturing superviposition posted on February 22, 2011. The
position was coded “BIO9479,” which Tonetti explairveas the job file number assigned to that
position opening.

Plaintiff's counsel also shawd Plaintiff's Exhibit 9 tolTonetti; Exhibit 9 was the
“VirtualEdge” candidate profile page for Boxill. The page showed that Boxill was hired for a
manufacturing supervisor position posted obrkary 28, 2011. The position was also coded
“Bl09479,” just like the position for which Plaifftapplied. Tonetti indicated in her testimony
that the different dates attached to the posittgyested that Boxill and Plaintiff applied for
different positions.

4. Tracey Mattia

Mattia is a lab supervisor for the Red Cross and has worked for the Red Cross for more
than 14 years. In February 2011, Mattia was@ond shift lab supervisor working from 4:00
p.m. to 2:00 a.m. on Thursdays and Fridays and from 11:00 a.m. to 9:00 p.m. on Saturdays and
Sundays. When a first shift supervisor positbecame available in February 2011, Mattia asked
for and received a transfer to first shift.

Mattia’s move to first shift meant thher second shift lab supervisor position became

open. Mattia testified that Boxill was the pmerson whom she knew was interested in the
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second shift supervisor opening. A few montherahoving to first shif Mattia transferred
back to second shift for reasamsated to child care.

Mattia testified that she was Plaintiff's supeorigit one time. Mattidid not believe that
Plaintiff was interested in developing leaderstkpls necessary for a garvisor role. Mattia
recalled Plaintiff telling her that she amted to do her job and go home.”

5. Amy Weinberg

The final witness called by the defense wasy Weinberg. Weinberg has worked for
the Red Cross for 13 years; she is currently arsigome in the manufacturg lab. Weinberg was
Plaintiff's supervisor for approrately six years. Weinberggsied the performance evaluations
of Plaintiff for the years in which she w#laintiff's directsupervisor.

Defense counsel showed Weinberg DefetideExhibit 5, which was a document titled
“Mid-Year Planning Session 2007-2008/einberg identified thisocument as one that was
shown to Plaintiff during th007-2008 review period. The docent indicated that Plaintiff
should “[c]ontinue to work oreladership skills” antc]ontinue to develop problem solving
skills.” Weinberg also identified Defendan&shibit 7, a documergntitled “Cornerstone
Conversations Individual Develommt Plan (IDP).” Weinberg téed that she gave Plaintiff a
blank copy of Defendant’s Exhibit 7; Plaintiff fileout the portions of the form designed for the
employee and Weinberg filled out the portionsigeed for the employer. On a page titled
“Specific Job Skills Development Form,” Weinberg listed “Leadership Development” as a
specific job skill to track. Weinberg wrote umd&ood” that Plaintiff communicated well with
others and that she set a “god@BPP example” for other employe®dJnder “Needs
Improvement,” Weinberg wrote that Plaffitieeded improvement in “handling difficult

situations.” Weinberg also wte that Plaintiff was “not 100%ure where deficient.” When

3“SQUIPP” is a Red Cross acronym for “SgfeQuality, Identity, Potency, Purity.”
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asked what she meant by this comment, Weintestified that Plaintiftlid not always realize
when she had a problem.

On cross-examination, Weinberg admitted 8tat and Plaintiff went over Defendant’s
Exhibit 7, which both of them signed on Felbmué0, 2010. A little more than seven months
later, Weinberg also signed Plaintiff's pemhance evaluation for the 2009-2010 review period.
(Pl’s Exh. 4.) On that review, WeinbergvgaPlaintiff a score of “5” (“Distinguished
Performance”) in two of the four “Leadershipr@petencies” and gave Plaintiff a score of “4”
(“Exceeded Expectations”) for Plaintiff's ovdreeadership competency rating. Weinberg
acknowledged that Plaintiff had probably imprduwgon her leadership skills between February
2010 and September 2010.

E. Plaintiff's Rebuttal Case

Plaintiff re-took the witness stand during hebuttal case. Plaintiff denied having any
conversation with Mattia during which Plaintiffigposedly said she just wanted to “do her job
and go home.” Plaintiff testified that she netgdd anyone at the Red Cross that she did not
want to perform supervisory tasks. Andf@sTonetti’s testimony about the sexual harassment
investigation, Plaintiff denied sayj she did not want to be inveld; Plaintiff maintained that
she was merely a witness in the investigationdidahot have helpful information to offer with
regard to Tonetti’s invaigation. Plaintiff also repeatéer direct examination testimony that
she never withdrew her applicati for the lab supervisor position even after it changed from a
first shift to second shift position.

Plaintiff also recalled Wise as a rebuttal we#s. None of the gatons asked of Wise,

however, is fairly characterized age “rebuttal”; Plaitiff’'s counsel merely covered matters that
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had already been covered during his crossyeration of Wise during Plaintiff's and
Defendant’s cases-in-chief.
Il. Analysis and Decision

The gravamen of Plaintiff Tesfa’s action ig laflegation that the Red Cross denied her a
promotion to Laboratory Supervisor on the basisefnational origin (Etlmpia) in violation of
Ohio Rev. Codg§ 4112.02 and 4112.99.

Ohio Rev. Code § 4112.02(A) provides thasian unlawful discriminatory practice
“[flor any employer, because tie race, color, religion, semilitary status, national origin,
disability, age, or ancestry of any person, tolthsge without just cause, to refuse to hire, or
otherwise to discriminate against that person wagpect to hire, tenure, terms, conditions, or
privileges of employment, or any matter direaityindirectly related to employment.” In turn,
Ohio Rev. Code § 4112.99 provides that anyone vitlates 8§ 4112.02(A) “is subject to a civil
action for damages, injunctive relief, or any otappropriate relief.” Though Ohio law supplies
the substantive law in this case, Ohio cobhesge routinely recognizefiat federal case law
interpreting Title Vllof the Civil Rights Act of 1964 (42 U.S.§.2000e et seq.) is generally
applicable to cases involviraleged violation of Chapter 4112 the Ohio Revised Codéee,
e.g., Ohio Civ. Rights Comm’n v. David Richard Ingram, P68.0Ohio St. 3d 89, 93, 630 N.E.
2d 669 (Ohio 1994 Plumbers & Steamfitters Joint Apprenticeship Commt. v. Ohio Civ. Rights
Comm’n 66 Ohio St. 2d 192, 196, 421 N.E. 2d 128 (Ohio 19849;also Vinson v. MTD
Consumer Group, IncNo. 1:11-cv-1259, 2013 U.S. Dist. LEXIS 27424, at *18 (N.D. Ohio Jan.
24, 2013) (applying Title VII burden-shifting fraawork to a failure-to-promote case brought

under Ohio Rev. Codg§ 4112.02 and 4112.99).
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Plaintiff presented no direetvidence of discrimination ahe basis of rteonal origin
during the trial. (Her counsel admitted as mdahing closing argument.) Rather than rely on
direct evidence, Plaintiff asks this Court t@bze her claim of natioharigin discrimination
using the familiar burden-shifting frameworkMtDonnell Douglas Corp. v. Gregdll U.S.

792, 802-04 (1973) and its progeny. To estaldighima facie case of discrimination on a

failure to promote claim, Plaifitimust establish (1) membership in a protected class, (2) that she
applied and was qualified for agmotion, (3) that the Red Crossnsidered her and denied the
promotion, and (4) other employees of simdaalifications who wer@ot members of the

protected class received promotidProvenzano v. LCI Holdings, In663 F.3d 806, 812-13

(6th Cir. 2011).

In the context of a trial, as is the contexthis case, the United States Supreme Court has
described the plaintiff's burden age of “proving by a prepondince of the evidence a prima
facie case of discrimination.Texas Dep’t of Community Affairs v. Burdid®0 U.S. 248, 252-

53 (1981). If the plaintiff is able to estalblia prima facie case fdiscrimination, the burden

shifts to the employer to proffer a legitimate, nondiscriminatory reason for its decision to reject
the plaintiff. Id. The defendant’s burdenase of production, not proold. See also Reeves v.
Sanderson Plumbing Prods., In630 U.S. 133, 142 (2000) (“This burden is one of production,

not persuasion; it ‘can involve rmwedibility assessment.”) (quotirgt. Mary’s Honor Center v.
Hicks 509 U.S. 502, 509 (1993)). Once the defendatisfies its burden of production, “ ‘the
McDonnell Douglagramework — with its presumptions abhdrdens’ — disappear|s], and the sole
remaining issue [is] ‘discriminatiovel non™ Id. (internal citations omitted) (quotirst. Mary’s

Honor Center509 U.S. at 510, arfélostal Serv. Bd. of Governors v. Aikei60 U.S. 711, 714

(1983)). In attempting to show discriminatidhe plaintiff has the opportunity to prove by a
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preponderance of the evidence that the defendardftered reasons wert its true reasons,
but were rather a pretext for discriminatidd. at 143. “[R]ejection of the defendant’s proffered
reasons wilbermitthe trier of fact to infer the ultimatadt of intentional discrimination” but it
does notequirethe trier of fact to do so; the plaintliears the burden of persuasion at all times
with respect to whether theewvas unlawful discriminationSt. Mary’s Honor Ctr.509 U.S. at
511.

While theMcDonnell Douglagramework is helpful in ayzing discrimination claims,
its procedure “is not a rigidtdal, but simply an orderlyay to evaluate proof when
discrimination is claimed. Dister v. Cont'l Grp., Ing 859 F.2d 1108, 1112 (2d Cir. 1988). The
Court’s ultimate task here astlrier of fact is to determine whether Plaintiff has proven by a
preponderance of the evidence that Defendant discriminated against her on the basis of her
national originSee Reeve830 U.S. at 143 (citingikens 460 U.S. at 713).

A. Plaintiff's Prima Facie Case

In denying Defendant Red Cross’s motionjtagment as a matter of law, the Court
found that Plaintiff had establisth@ prima facie case. The Cosiitl holds that view of the
evidence. Specifically, the Court finds tha) Plaintiff is a member of a protected class
(Ethiopian descent), (2) Plaintiff applied for fm@motion to lab supervisor (when it was posted
as a first-shift supervisor position) and met thinimum qualifications set forth in the job
posting, (3) Defendant Red Cross denied Plaititéfpromotion in favor of Mr. Boxill, and (4)
Mr. Boxill is American-born and therefore rmtmember of a protected class for purposes of
Plaintiff's national origindiscrimination claim.

In the Court’s view, the only element of thema facie case that is even arguably in

doubt is the second element—whether Plaintiffli@pidfor the promotion to lab supervisor that
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Wise awarded to Boxill. The Red Cross admitg flaintiff applied for the promotion when the
job was originally posted as‘f@rst shift” position. The Rd Cross contends, however, that
Plaintiff withdrew her applicadin for the position after Mattia received the first shift position and
the supervisor opening changed to a secondbsition. Wise testified to having spoken to
Plaintiff, who indicated that €hwas no longer interested in ghesition. For hepart, Plaintiff
testified that she did not withdrawer interest in the positiomd still wanted to apply for the
promotion, regardless of whether she would Headto move to second shift to get it.

There is conflicting testimony on the issuendfether Plaintiff wihdrew, but this Court
finds ample evidence to consider Plaintiff‘applicant.” Plaintiffunquestionably applied for
the lab supervisor position whérwas a first shift opening. Testany at trial indicates that the
Red Cross treated the applicants for the §ingft position as applicas for the second shift
position, but still went to each diem to confirm their interest in the position when it became a
second shift opening. Thus, as a purely teclhmedter, all of the candidates (approximately
seven, including Boxill and Plaintiff) were tted as applicants for the second shift position.
Whether Plaintiff withdrew her interest after leisng of the change from a first shift to second
shift position is more appropriately analyzedcaasssue relating to the legitimacy of the Red
Cross’s proffered reason for passiPlaintiff over for promotion.

B. Defendant’s Legitimate Nondiscriminatory Reason

The Court also finds that the Red Crosss$iafil its burden to adulate a legitimate
nondiscriminatory reason for not awarding thedapervisor position to Rintiff. Specifically,
the Red Cross articulatesdweasons for passing oveahitiff for promotion.

First, Red Cross takes the position tRkintiff withdrew her candidacy for the

supervisor position for which the Red Cross hired Boxill. Wise testified that Plaintiff was an
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applicant for the lab supervisor position whiewas posted as a first shift opening. But when
the opening became one for second shét, @fter Mattia transferreflom second shift to the
open first shift position), Wise séfied that Plaintiff expressdtiat she was no longer interested
in the position. Wise further tifsed that Boxill was the only calidate who remained interested
in the position after it became ac®nd shift position, as all othergigants (includng Plaintiff)
withdrew their interest.

Second, the Red Cross posits that Plaimtdtild not have been hired for the lab
supervisor position in any event because shemneathe best candidaifill the opening.
Several witnesses testified to Plaintiff havsigprtcomings in the aea of leadership and
supervisory skills. Though the R&doss consistently viewed Plaintiff's work as a Lead Tech to
be excellent, that fact did not necessarily magethe best candidate to be a lab supervisor.
Wise, who interviewed and hired Boxill for the protion at issue in this case, testified that
Boxill was the superior candidate due to his lesldgrskills and ability to deal with different
personalities in the labatory environment.

As noted previously, the ReCross’s burden is one pfoduction, not persuasion. The
Red Cross’s proffered reasons for passing 8Naintiff for promotion easily meet the Red
Cross’s burden.

C. “Discrimination Vel Nor’

With Plaintiff having satisfied her burden of setting fgorama faciecase and Defendant
having met its burden of articulating a legitimatondiscriminatory reason for not promoting
Plaintiff to lab supervisor, the case comes dowvthe Court deciding the “ultimate question” as

the trier of fact: whether Plaintiff has provied a preponderance of the evidence that the Red
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Cross intentionally discriminated agdiher because of h@ational origin.See St. Mary’s
Honor Ctr, 509 U.S. at 511.

A plaintiff may prove intentional disgrination by proving by a preponderance of
evidence that the defendant’s proffered reasare not the true reass but were merely a
pretext for discriminationReeves530 U.S. at 143 (quotingurding 450 U.S. at 253). A
plaintiff may establish that aamployer’s explanation is not credible by demonstrating (1) that
the proffered reasons had no basifact, (2) that the profferedasons did not actually motivate
the employer’s decision, or (3) that they wergufficient to motivate the employer’s decision.
Madden v. Chattanoogaitg Wide Serv. Dep’t549 F.3d 666, 676 (6th Cir. 2008) (reciting these
methods of showing pretext in context ofieving judgment in @ench trial) (Quotindg/anzer
v. Diamond Shamrock Chems..C20 F.3d 1078, 1084 (6th Cir. 1994))he Court’s disbelief of
the Red Cross’s proffered reasonsgassing Plaintiff over for promotigrermitsan inference
of unlawful discrimination, but does naquirethe Court to find in favor of PlaintiffSee
Reeves530 U.S. at 1435t. Mary’s Honor Ct,.509 U.S. at 511

1. Did Plaintiff Withdraw Her Application?

The Red Cross'’s first proffered reason for matmoting Plaintiff to Lab Supervisor is
that Plaintiff withdrew her intest in the position after it beog a second shift position. Wise
testified that she personally talkedPlaintiff about the change the job posting from first shift
to second shift and that Plaintiffatong with all theother applicantexceptBoxill — declined to
go forward due her lack of interest in workiregend shift. Plaintiff disputes Wise’s testimony,
saying that she never withdrew her intereghmposition, even after it was clear that the

opening was for second shift. Plaintiff empizas the fact that there is no written
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documentation of Plaintiff's withdrawal of intest even though suehdecision would seem
important enough to document in the Red Cross’s personnel files.

As noted previously, Plaintiff bears theiodate burden of proving that the Red Cross
discriminated against her on the Isasf national origin. In thatein, it is Plaintiff's burden to
prove that the Red Cross’s proffered reasoriiditing to promote her is a pretext for national
origin discrimination. The Court finds thataiitiff has failed to meet her burden of proof.

To be sure, there is a factual dispute wibpect to whether Plaintiff withdrew her
interest in the lab supervisposition when it became a secondtgbosition instead of a first
shift position. Though it is a clesall, the Court finds Wisetgestimony in this case more
credible than Plaintiff’'s.The Court credits Wise’s testimony that she reached alk to
applicants of the first shift position in ordergauge their continued interest after the opening
became a second shift position. According to Wise, none of the applicants, except Boxill,
wanted to work second shift, even if for a lab supervisor position.

In rejecting Plaintiff's contetion that she did not withdraher interest in the promotion,
the Court is persuaded not only thye apparent credibility of Wiseut also Defendant’s Exhibit
9. Defendant’s Exhibit 9 is an email serdrfr Plaintiff to Wise on November 3, 2010, shortly
after Plaintiff met with Wise to discuss whyaktiff did not receive a promotion to the lab
supervisor position that wagen in October 2010. Plaifits email to Wise reads:

Thank you for taking your time to talk to me very understating [sic], supporting

and polite conversation we had | really apmtcthanks again. [Sic.] | want to

change my schedule it works for my kidsd my family. [Sic.] [I]f I could I

want the morning shift from 5:00AM-BOPM this is my first choice second

choice is 11:00AM-10:00PM. [Sic.] Hope you will understand me, it balance

[sic] my work and my family. [Sic.] Will have your support as always and it is a

lot to me. | hope | will here [sic] from you soon.

(Def.’s Exh. 9.)
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Thus, a little over four months before gecond shift position became open, Plaintiff had
requested a switch to the day (firshift. In light of Plaintiff'srequest to move to the day shift
(which the Red Cross granted)et@ourt finds it difficult to beliee that Plaintf would have
remained interested in the lab supervisorpwsiafter the opening chged from a first shift
position to a second shift positiomhough Plaintiff testified thathe would have done whatever
it took to secure a promotion,aluding work the second shift, the Court is unconvinced. For
example, Plaintiff did not present evidencenmicate the compensati@he would have earned
in the lab supervisor position versus what she making in her first shift Lead Tech position.
Thus, the Court is without evidence from whio infer that Plainff would have had a
significant financial incetive to pursue a secondiiposition with a work schedule that appears
disadvantageous to Plaintiff based on her owgtdetion of what schedule she needefleq
Def.’s Exh. 9.5

Nor has Plaintiff set forth a convincing casetis Court that shevould have pursued the
second shift supervisor position—with its disathageous working hours—simply for the sake
of gaining a promotion in the Red Crossthié second shift lab supervisor position were an
attractive one, it stands to reason that more ¢tmenapplicant would have remained interested in
the position after the openinganged from a first shift positici a second shift position. But
the testimony at trial indicated that no other agit besides Boxill remained interested in the
position.

Nor is the Court convinced by Plaintiff' sidence that the Red Cross failed to document

Plaintiff's withdrawal of her inteis in the second shift positiofRlaintiff asks the Court to infer

*When Mattia was the second shift supervisor vingrk hours were from 4:00 p.m. to 2:00 a.m.
on Thursdays and Fridays and from 11:00 @4on9:00 p.m. on Saturdays and Sundays. Wise
testified that when Mattia’s position becaoyen, the second shift hours would be similar,
except that she contemplated the wadek changing to ktays through Mondays.
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that the absence of such documentatiakes it more likely that Plaintiff didot withdraw her
interest. But even this does niotthis Court’s estimation, tip thevidentiary scales in Plaintiff's
favor. Plaintiff's argument might be more paasive had the Red Cross documented the other
applicants’ decisions to withdrawBut the Red Cross did not appear to document any of the
other candidates’ withdrawals, save (at most) divihem who were named in an email from Ms.
Starkey to Mr. Stock. (And even that was spedotdaat best, as the email was not actually
placed into evidence, but merely recalled asrgateen seen by Wise.) Simply put, under the
circumstances presented in this case, the Coed dot view the absence of documentation to be
a particularly relevant fact, much less one in Plaintiff's favor.

For these reasons, the Court finds that Pfaimdis failed to show that the first of the Red
Cross’s proffered reasons for passingdweer for promotion was pretextual.

2. Plaintiff’'s Qualifications to be a “Leader” or “Supervisor”

Perhaps more so than the issue of whetaintiff withdrew her interest in the lab
supervisor position, the parties litigated extengivelthis case the isswd whether Plaintiff had
the requisite “leadership” or “supésory” skills to become &b supervisor. The Red Cross
argues that Plaintiff didot, despite her qualifications andha@al aptitude she displayed while
working as a Lead Tech. For her part, Plffiginphasizes her consistently positive performance
reviews as Lead Tech, many of which contaihigh marks in categories related to Plaintiff’s
“leadership competencies.” Thus, Plaintiff atkes Court to decide thétte Red Cross’s position
that Plaintiff lacked leadership and supervistapabilities is but a pretext for national origin
discrimination.

To further hammer her point home, Pldingisks the Court to compare the relative

gualifications of Plaintiff an@oxill, who received the promath. Boxill lacked a bachelor’s
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degree, did not have the tectalilab experience possessedgintiff, and did not have
laboratory supervisor experience that Plaintiifi.néndeed, Boxill's previous work experience as
a forklift driver, a Red Cross blood couriet@spital services technician, and a cell saver
specialist did not give him thersa experience in the manufachgilab that Plaintiff had during
her employment with the Red Cross. In Plainti¥fiew, Boxill's qualifications are so inferior to
Plaintiff's that it renders the ReCross’s decision to hire Boxiiver Plaintiff to be probative of
unlawful discrimination against Plaintiff.

Despite the parties’ extensive litigation of thsue of Plaintiff's lea@rship skills and her
gualifications for the lab supervisor position aisds Boxill's, the Courfinds that it need not
delve very deeply into the waters of this isstide Court finds that Plaintiff's perceived lack of
leadership and supervisory skills did not atjuaotivate the Red Cigs to pass over Plaintiff
for promotion. Under the facts presented at tR#&jntiff's leadershigualifications(or lack
thereof) could not have possibly come into play in the decision to hire Boxill over her, for the
simple reason thahe Red Cross did not interwiePlaintiff for the positiorbased on Wise’s
belief that Plaintiff had withdrawn her candigacThus, there was never an actual comparison
between Plaintiff and Boxill. In other wordsetle was never a choice before Wise as to whether
to hire Boxill over Plaintiff or vice versa. In Wise’'s mind (as she testified at trial), Boxill was
the only applicant.

Accordingly, the Court cannot credit thedR€ross’s proffered reason that Plaintiff
lacked the leadership glities necessary for the position. Ndredess, this Cotis rejection of
this reason does not mean that Plaintiff prevdilss Plaintiff’'s burde to prove that the Red
Cross discriminated against @t the basis of national originSee Smith v. Ohio Dep’t of Pub.

Safety No. 12AP-1073, 2013-Ohio-4210, at f(&thio Ct. App. Sept. 26, 2013) (citirg}.
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Mary’s Honor Ctr, 509 U.S. at 515)Having found that the Red &ss rightfully rejected
Plaintiff based on Plaintiff’'s hang withdrawn her interest ithe second shift lab supervisor
position, the Court finds that Plaintiff has failen her burden of promg that the Red Cross
discriminated on the basis of national origin.

Moreover, even if the Court had concludedttRlaintiff did not vithdraw her candidacy,
it would be hard pressed to fimd Plaintiff's favor. Wise, thelecision maker in this case, was
motivated to hire Boxill based drer perception that his leaderskiglls and expeence dealing
with difficult personalities would make him wellised to be a lab superasin the Red Cross’s
manufacturing lab environment. Indeed, Wiseught that Boxill's leadership and people skills
were superior to Plaintiff's and that it would &asier to train Boxill in the technical parts of the
job than it would be to train Platiff how to become more adept at people skills. The Court is
loath to second guess the Red $3's evaluation of what the mad#sirable characteristics of a
lab supervisor would be. In rdgmg discrimination lawsuits, it is not this Court’s job to sit as a
“super personnel board” tha¢cond-guesses an employer’s business decisgaesNorris V.
Principi, 254 F. Supp. 2d 883, 896 (S.D. Ohio 2003) (citvgjls v. Unisource Worldwide, Inc
289 F.3d 1001, 1007 (7th Cir. 2008¢eer v. St. Louis Regional Med. Cent2s8 F.3d 843,

847 (8th Cir. 2001)Denney v. City of New Albang47 F.3d 1172, 1188 (11th Cir. 2001);
Feliciano de la Cruz v. El Conatador Resort and Country Clup18 F.3d 1, 8 (1st Cir. 2000);
andBarbour v. Browner181 F.3d 1342, 1346 (D.C. Cir. 19988ee also, Hartsel v. Key&7
F.3d 795, 801 (6th Cir. 1996) (“The law does najuieec employers to make perfect decisions,
nor forbid them from making decisions thatets may disagree with. Rather, employers may

not hire, fire, or fail to promote for impmissible, discriminatory reasons.”).
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The “ultimate question” to be resolvedtims case is whether the Red Cross treated
Plaintiff less favorably because of her natioorégin, not whether the Red Cross treated her
“less favorably than someone’s genestaindard of equitable treatmenBatts v. NLT Corp
844 F.2d 331, 337 (6th Cir. 1988). On this ultimgestion, Plaintiff did not meet her burden
of proving national origin discrimination. Accorgjly, the Court finds thddefendant is entitled
to judgment in its favor.

.

For the reasons set forth above, the Codis that Plaintiffhas failed to prove by
preponderance of the evidence that Defendantichs@ted against her on the basis of national
origin. The Court accordingly finda favor of Defendant American Red Cross. The Clerk shall
enter judgment in Defendant’s favor accordingly.

IT IS SO ORDERED.

/sl Gregory L. Frost

GREGORYL. FROST
UNITED STATESDISTRICT JUDGE
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