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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
RICK A. SLORP,
Plaintiff,
V. Civil Action 2:12-cv-498

Chief Judge Edmund A. Sargus, Jr.
Magistrate Judge Jolson

LERNER, SAMPSON & ROTHFUSS,
etal.,

Defendants.

OPINION AND ORDER

This matter is before the Court dlaintiff's Motion to Compel (Doc. 82) and
Supplemental Motion to Compel (Doc. 93)-or the reasons that follow, the Motions are
DENIED.

|. BACKGROUND
A. Facts andPrior Proceedings

Several prior opinions have detailed the facts of this.c&se, e.g., Sorp v. Lerner,
Sampson & Rothfuss, 587 F. App’x 249(6th Cir. 2014); (Doc. 31)Briefly, and relevant to the
pending Motions, He catalyst for this caseas a separate foreclosuaetionin state courin
201Q In July of 2010, BAC Home Loans Servicing, LBAC”) brought a foreclosure action
againstPlaintiff in the Franklin County Court of Common Pleas. It did so based on a promissory
note (the Noté&) naming Countrywide Bank, FSB Countrywide Bank as the lender and
Plaintiff as the boower.

The Note was secured by a mortgagehé Mortgage) on Plaintiff's home. The

Mortgage listsDefendantMortgage Electronic Registration Systems, Iitd ERS’) as the
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mortgagee. (Doc. 781 at 11) MERS executed the Mortgage ‘@®minee for [Countrywide
Bank’s] successors and assigndd.). Based on the Mortgagelaintiff agreed

that MERS holds only legal title to the interests granted by Borrower in this

Security Instrument, but, if necessary to comply with law or custom, MERS (as

nominee for Lender and Lender’'s successors and assigns) has theoright:

exercise any or all of those interests, including but not limited to, the right to

foreclose and sell & Property; and to take any action required of Lender

including, but not limited to, releasing and canceling this Security Instrument.
(Id. at 13).

On July 9, 2010,MERS, again acting as Countrywide Bank's nominee, assigned
Countrywide Bank’sinterestin the Mortgage to BC (“the Assignmerij. Shellie Hill, now a
Defendant in this case, executed thesfgnmento BAC on behalf of MERS(Id. at 27). At the
time of the Assignment, Ms. Hill “purported to be an assistant segratar vice president of
MERS.” Sorp, 587 F. App’x at 252;5te Doc. 781 at 2728). Ms. Hill was also employed as a
paralegal by Defendant Lerner, Sampson & RothfusSK’) at the time of the Assignment.
(See, e.g., Doc. 262 at 4.

Twelve days after the Assignment was executed, LSR filed the foreclosioe aot
behalf of BAC. The complaint filed inthe foreclosure action containedcopy ofPlaintiff's
Note, Mortgageandthe Assignment(Doc. 261 at 5-25). LSR eventuallynovedfor summary
judgment,andthe statecourt awarded judgment BAC. Plaintiff then retained new counsel and
moved for relief fromthe judgmentarguing that the Assignment was invalid asekking to
depose Ms. Hill. BAC dismissed the foreclosure action, anddle court vacated its judgmt.

Soon after the voluntary dismiss&laintiff brought this action against LSR, Ms. Hill,
MERS, and Bank of America, N.AYBANA"), the successor in interest to BACSed, e.g.,

Doc. 66 1 » Defendars moved to dismiss the complaint, anldintiff responded by seeking

leave to amend to add a civil claim based on the Racketeer Influenced and CorraopaDoyes



Act (“RICQO"), 18 U.S.C. 88 196568. The DistrictCourt granted the motion to dismiss and
denied the motion for leave to amend. (Dog@. 3Ihe Sixth Circuitreversé and remaneld to
allow Plaintiff to amend anddd his RICO claimSorp, 587 F. App’x at 266.

B. The Documents and Communications at Issue

Plaintiff basedis RICO claim the only remaining claim in this cas® the Assignrant.

He primarily contends that the Assignment was falsely exetageause Countrywide Bank did
not exist on July 9, 2010, the date on which Ms. Hill assignedt@auide Bank’s interest in the
Mortgage to BACand because Ms. Hidid not have the authority from Countrywide Bank or
MERS to execute the Assignmen#t base,Plaintiff theorizes thaDefendans took part in a
scheme to foreclose on a fraudulently assigned mortgage.

In furtherance of his RICO clain®laintiff served written discovergn BANA and LSR.
Plaintiff seeks what hbroadly refers to as “documents evidencing” BANA’s and LSR’s “actions
and communication” concerninDefendang’ “entittement to enforce Mr. Slorp’s Note and
Mortgage, [and] the steps taken by, transfer of funds, and communications dedegdant]
to effect fraudlent Assignments of Mortgage.” (Doc. 82 gt g-or examplePlaintiff seeks
written discoveryrelated to contracts and agreements betwBefendand that deal with
foreclosureinstructions; documents egarding LSR’s authority to proceed with foreclosure
againstPlaintiff, as well as against other similadjuated homeowners; invoicaad feereports
between the parties; documents and communications discussing the reason ayydfstréte
foreclosue of Plaintiffs property; documents evidencing any communication between
Defendarg in generalany documents or communications referringPtaintiff's account;and
communicabns and documents relating to endorsements of the &atethe authority of the

various Defendas to assign the NotgSee generally Docs 822, 8213). Plaintiff also noticed



corresponding depositiofier represatatives of BANA, LSR, and MER&ee Docs. 90, 91, 92
which are the subject tthe Supplemeral Motion to @Wmpel (Doc. 93).
C. The Pending Motions to Compel

LSR and BANA objead to much of the written discovergandto the corresponding
deposiions) on the basis of attomelient privilege and the worgroduct doctrine. Plaintiff
then filed his Motion to Compel. (Doc. 82). He also file@wpplementaMotion to Compel
(Doc. 93), asking the Court to apply its ruling on the attoutieyt and workproduct issues to
the depositions of BANA's, LSR’s, and MERS's respective corposgisesentatives, and to the
objections to the written discovery that theamticipates MERS will make.ld.).

Rule 37 of the Federal Rules of Civil Procedure authoazestion to compel discovery
when a party fails to respond to interrogatories umitlde 33 or requests for production under
Rule 34. Fed. R. Civ. P. 37(a)(3)(B)(iii), (iv). As a threshold requirement, the rpasting to
compel discovery must certify that it “has in good faith conferred or ateehtptconfer with the
person or party failing to make disclosure or discovery in an effort to obtain it witoout
action.” Fed. R. Civ. P. 37(a)(1}ee also S.D. Ohio Civ. R. 37.1 This prerequisite has been
metregardingPlaintiff's primary Motion to @mpel. (See Doc. 821). Whether the requirement
has been satisfied as to the Supplemental Motion to Compel is lesslofeaat 13-14.

II. STANDARD

Pursuant tRule 26(b)(1) of thd=ederalRule of Civil Procedure;[p]arties may obtain
discovery regarding any nonprivileged mattet is relevant tany partys claim or defensand
proportional to the needs of the casd?laintiff does not contest that the material he seeks is
protectedby attorng-client privilege and the worgroduct doctrine. Rather, lagues that the

materia is discoverable based on the crifn@ud exceptioror waiver. In federal court, feeral



common law governs questions of privilegegpjohn Co. v. United Sates, 449 U.S. 383, 389
(1981). Separate standards apply to Plaintiff's bases fopiercing the privilege

Crime-Fraud Exception: The party claiming the crimffaud exception must meet a

two-prong test: First,. . .make aprima facie showing that a sufficiently serious crime or fraud
occurred to defeat the privilege; second,establish sme relationship between the
communication at issue and tpama facie violation.” In re Antitrust Grand Jury, 805 F.2d
155, 164 (6th Cir. 1986) Meeting this test requires “evidence.such that a prudent person
[would] have a reasonable basis to suspect the perpetration of a crime or fdaitdd Sates v.
Coallins, 128 F.3d 313, 321 (6th Cir. 1998 also In re Grand Jury Subpoenas, 454 F.3d 511,
520 (6th Cir. 2006 (“Both [the attorneyclient and workproduct] privileges may be
overridden . . by the secalled crimefraud exception . . .”).

Waiver: “[T]he party seeking protection . bears the burden of establishing the
existence of the attorney client privilege as well as\waiver of that privilegé. Liang v. AWG
Remarketing, Inc., No. 2:14CV-0099, 2015 WL 8958884, at *5 (S.D. Ohio Dec. 16, 203
also Inre Grand Jury Investigation No. 83-2-35, 723 F.2d 447, 450 (6th Cir. 1983)he burden
of establishing the existence of the privilege rests with the person agsgitin

[ll. DISCUSSION
A. The Crime-Fraud Exception

The crimefraud exception applies to communicatidregweenattorney and clientrhade
for the purpose of getting advice for the commission of a foawlime” United States v. Zolin,
491 U.S. 554, 5681989)(internal quotation marksmitted). Plaintiff makes several arguments

for why the crme-fraud exception applies here.



1. The District Court’s Denial of the Motion to Dismiss

Plaintiff first points to the District Court’s deniaf ®efendang’ motions to dismiss. Sge
Doc. 63. Because he survived the pleadings stage, he argue€tt tisaindisputable that [he]
made aprima facie showing of fraud and that the fraud is related to the facts alleged in the
complaint and the information requested in [his] discovery requests.” (Doc. B3.aBut
simply alleging a crimés not enough to support a prima facie crifreatd showing.

“[T]he attorneyclient privilege and the worproduct doctrine . .are weltestablished
andintegral to the proper functioning of our legal systenin re Grand Jury Subpoenas, 454
F.3d at 519;see Upjohn, 449 U.S.at 389 (“The attorneyclient privilege is the oldest of the
privileges for confidential communications known to the common”jawLifting the welt
establishegrivilege takes more than the mexkegationof fraud. See Clark v. United States,
289 U.S. 1, 15 (1933) It is obvious that it would be absurd to say that the privilege could be got
rid of merely by making a charge of fralld In re Grand Jury Subpoenas, 454 F.3d at 519
(party seeking an exception to twerk-product privilege “must make a preliminary showipg”
Williams v. Duke Energy Corp., No. 1:08CV-00046, 2014 WL 3895227, at *6 (S.D. Ohio Aug.
8, 2014)(“The mere assgon that a crime or fraud has occurred is not enough to overcome a
valid attorney-client privilege and work produaftaims?).

Pointing onlyto the pleadings and the denial of the motions to dismifBlaastiff does
with his first argument, isnly an unsupportedssertiorthat a crime or fraud has occurred. In
denying the motions to dismiss, the District Court simply followed the Sixth Circygtrgom
holding thatPlaintiff's RICO claim could proceed as pleaddgfee Doc. 62 at 4-5). Allegations
in a pleading are not evidence, and without any evidenseapport, the Court cannot conclude

“that a prudent person [would] have a reasonable basis to suspect the perpetratiomefoa cr



fraud.” Coallins, 128 F.3d at 321see also Williams, 2014 WL 3895227, at *8.1 (rejecting
plaintiffs’ argument that the Sixth Circuit’s decision to allow their fraud claims to gaafdrw
was prima facievidence sufficient to support the crime-fraud exception).

2. Ms. Hill's Authority to Assign the Mortgage on Behalf of MERS

Plaintiff also argues thaiMs. Hill lacked the authority to executike Assignmet, and
thatherlack of authority is prima facie evidence of frau@@oc. 82 at 13). In support, hetes
that Defendantproducedagreementbetween MERSnd other entitigswhich expressly gave
Ms. Hill the authority to execute assignments for MERS, but Defendants did not produce a
similar agreement between MERS and Countrywide Bangee Doc. 82-15(Agreement for
Signing Authority for Ms. Hill to act orbehalf of MERS as nominee for BAC); Doc.-82
(same as to Countrywide Home Loahg)). Plaintiff argues that without an expresgeement
“granting Ms. Hill authority from Countrywide Bank, FSB (the transferor)anosfier an interest
in the mortgagg Plaintiff assertghat“the Assignment of Mortgage is invalid.” (Doc. 824t
At base, Plaintiff's smoking gun on this poiatthe absence of evidence.

Defendants, however, have offered evidence to supporipthgironthat Ms. Hillindeel
hadauthority toexecute the Assignment for MERS on behalf of Countrywide B&8ée, e.g.,
Doc. 751 (affidavit of Ms. Hill stating that she had authority &xecutethe Assignment as an
appointee of MERS)Doc. 781 at11-13 (the Mortgage, stating that MBRwvas the Mortgagee
to the property at issue and thus had to the right to “foreclose and sell the Propees’glso
id. at 1-3 (affidavit of BANA representative Susan Magaddino averring that MERS Head t
authority to assign the ®oftgage). Accordingly, Plaintiff has not metthe prima facie

evidentiary burdeifor the crimefraud exception on this point.



3. Countrywide Bank Was No Longer in Existence at the Time of Assignment

Plaintiff next argueshat the attorneglient veil should be pierced becau@euntrywide
Bank was no longer in existence when thertgagewas a&signed. ThoughPlaintiff is factually
correct see Thompson v. Bank of Am., N. Am., 773 F.3d 741, 749 (6th Cir. 2014) (“Countrywide
Bank FSB was purchased by BOA in 2008.%e(also Doc. 781 at 2, 30), the law does not
support his argumentThe Mortgageexpresslystates thaMERS heldlegaltitle to the interests
in the Mortgage ¢ee Doc. 261 at 11), includingthe ability to assigrthe Mortgage. See
Hargrow v. Wells Fargo Bank N. Am., 491 F. App’x 534, 538 (6th Cir. 201¢)Here, MERS was
unambiguously the original mortgagee of the HargroMsrtgage. The Hargrows granted
MERS the power to assign the Mortgagad MERS used that power to assign the Mortgage to
Wells Fargo. (footnoteomitted)) As suchan assignment is still valieégardless of whether the
mortgagee or original teler existsat the timeof assignmeh See Handfield v. Wells Fargo
Bank, N. Am., No. 1:12CV-01080RWS, 2013 WL 1501942, at *6 (N.D. Ga. Jan. 23, 2013)
(“This Court is unaware of any legal authority that would invalidate the assigho@nMERS
to Wells Fargo, simply because Utah Financial, the original lender, iiasctl§; see also Kiah
v. Aurora Loan Servs,, LLC, No. CIV.A. 1040161FDS, 2011 WL 841282, at *4 (D. MsaisMar.
4, 2011).

4. Additional Allonges to the Promissory Note

Next, Plaintiff pivots, focusing nobn the propriety of the #sigyment, but on the Note
itself.! Plaintiff points out that the original Note attached to the foreclosure carhpliffiers

from the version attached at summary judgment in the-state action in a crucial way. The

! Though the Note is not relevant to Plaintiff's RICO claim as pled, thte I now at issue because BANA argued

in its summary judgment motion (Do€6) that even if the Assignment were somehow fraudulent, the foreclosure
was proper because BANA was the actual holder of the Note at the time of thesarecld. (citing Nationstar
Mortgage LLC v. Cruse, No. 2:14CV-383, 2015 WL 5174640, at *4 (S.BDhio Sept. 4, 2015) (“Because
Nationstar has the note in its possession and it is indorsed rer,biéas the holder of the note and is a person
entitled to enforce the notg)” To counter BANA's defense, Plaintiff contests the validity of tleN

8



original Note, he argues, was made out to Countrywide Bank and it contained no reedtsse
or allonges. The version of the Note attached at summadgment however,included an
allonge transferring an interest in the Note from BANA, on behalf of Countrywat,Bo
BAC. (See Doc. 8215 at 15354). And during discoverin this case an additional allonge
surfacedwhich wassigned by a different BNA representative and again transferneigrest in
the Note to BAC. UnderPlaintiff's theory, he different versions of the Note, which emerged at
different times in different cases, demonstrate Defendfaatsd

Filing two different versions of the dde at issugin two different cases}one with
endorsements anallonges and one withoutsays nothing about the autheity of the Note.

See Bridge v. Ocwen Fed. Bank FSB, No. 1:07 CV 2739, 2013 WL 4784292, at *7 (N.D. ®hi
Sept. 6, 2013[* The mere fact that there were two differeopies of the note in the recerebne

with endorsements and one withewtoes not mandate a finding that one of the notes was
‘unauthentic’ . . .”). It also does nandicate that BAC did not actually hold thete@t the time

of foreclosure. Nor doesiitse to the level oprimafacie showing necessary for the crifnaud
exception. Seeid. at *7 (“Plaintiffs advance multiple theories about why there are two copies,
suggesting conspiraciesd nefarious acts. However, there are no facts that lend support to those
theories.”).

Further,Defendars offer evidenceto rebutPlaintiff's theory. According toan affidavit
from SusanMagaddino,a BANA employee with knowledge of the records at is$ild@s not
unusual for there to be multiple copies of the same promissory note in BANA’s recbix:”

78-1 1 9) (seeid. (“It appears the copy of the Note filed in the Foreclosure Action is from the
closing file. This is the copy of the loan docurtgeas they exist after being executed at the loan

closing. The copy of the Note from the closing file would not contain any endorsdmeeatse



it is a copy of the Nteon the day it was signed.”)}-or these reasons, the crifnaud exception
does not apply.

5. In Camera Review

In the alternativePlaintiff arguesfor an in camera review of thalegedly privileged
material Even an in camera review requir@sninimum showing of evidence indicating the
possibility that the crimdéraud exception mighapply. See In re Grand Jury Subpoenas, 454
F.3d at 52d“Thus, even inspections by the district judge, which do not destroy privilegegerequi
a prior showing that is weakly analogous to probable cgudeldintiff has hadnanymonths to
conduct discovery in this case, meaning he has had the opportunity to compile evidence to
support the crimdraud theory. Despite this, he has not presented any evidence indicating the
probability, or even possibility, of a qualifying crime, or that the communicatibissize were
made with anntent to further a crimer fraud. See, e.g., In re Antitrust Grand Jury, 805 F.2d at
168 (“[M]erely because some communications may be related to a cnmaedsough to subject
that communication to disclosure; the commumcaimust have been made with an intent to
further the crime.”).

Further, opponents of the attorrelyent privilege need to give reviewing courts some
basis in the record to conduct an in camera review, both to justify the burden oi¢heared to
prevent the Court from going on a fishing expedition on behalf of the oppo&Ene.g., Zolin,

491 U.S. at 571 (“There is no reason to permit opponents of the privilege to engage in gsoundle
fishing expeditions, with the district courts as their unwitting (and perhapslingyvigents);
id. at 572 (‘Before engaging in in camera review to determine the applicability ofrtime-
fraud exception, the judge should require a showing of a factual basis adequate to support a

good faith belief by a reasonalperson,’that in camera review of the materials may reveal

10



evidence to establish the claim that the crinaed exception appli€s.(citation omitted).
Plaintiff hasoffered the Court no guidance on conducting an in camera review, and the Court
declines to engage in axploratory mission without parameters

B. Waiver of Attorney -Client Privilege and the Work-Product Doctrine

Plaintiff nextargues that LSR and BANA waivele attorneyclient privilege and work
product doctrine when theglisclosedsensitive, clientelated information to Ms. Hill in her
capacity as a signer for MERSmportantly, Plaintiff does not argue privilege does nily
generally to the communications at issue. Instead, he contends that by disptosiaged
information to Ms. Hill in her capacity as a MERS emg@yBANA waived privilege.

In support of privilege, Defendants provided privilege logs detailing witeheld
documents. See Docs. 823, 8214, 891). Planitiff argues, at a high level of generality, that the
privilege logs indicate that BANA communicated with LSR regardiregforeclosure. (Doc. 82
at 7). This, however, does not indicatevilegedcommunication between BANA and Ms. Hill,
and the logs are insufficient to demonstrate waive®ee Liang, 2015 WL 8958884, at *6
(“[S]imply identifying the general subject matter of the communicdtioa privilege log]will
not serve to waive the attomnelient privilege?). In short, nothing in the logs indicates that the
privilege has been waived.

Plaintiff also relies onMs. Hill's depositionfrom an unrelated cas@ the Franklin
County Court of Common PleasSe¢ Doc. 8215 at 23554). Ms. Hill testfied, in part that she
executed assignments in her capacity as a MERS vice president and assiseatys (See
Doc. 262 at 16-11). Plaintiff argues thabecauseVis. Hill signed the documents on behalf of
MERS, not the law firm that employedrh#1s. Hill was technically a third parigt the time of

signing Based on thisRlaintiff argues BANA waived the attorneglient privilegewhen LSR

11



disclosedPlaintiff's file to Ms. Hill for the purpose of the $signment. But relianceon a
depositionthat isboth equivocabn theprivilege issueand from a different casa 2010is not
evidence of waivein this case. (See Doc. 262 at 14 (Ms. Hill testifying thashe “only”
reviewed “[tjhe assignor and assignee name,” “typographical errors,” whether her “reame i
spelled right and that the signature line is listed corregthyit seeid. at 13 (Ms.Hill testifying

that she reviewedhe “mortgage, a title,. .and any other communication,” like “Emails
regading the mortgage she assignd))ltimately, the Court has nevidentiarybasis to conclude
that theprivilege was waived as to any Not@-Mortgagerelated communications in this case.

Beyond this,Defendand argue thathe attorneyclient privilege is the client’'so waive
not theattorney’s See Mason v. Mitchell, 293 F. Supp. 2d 819, 823 (N.D. Ohio 2008)client
can affirmatively waive the privilege by “voluntary disclosure of privagmmunications,” or
passively, “by conduct which implies a waiver of the privilege or a consent to thesdi®.” In
re Columbia/HCA Healthcare Corp. Billing Practices Litig., 293 F.3d 289, 294 (6th Cir. 2002)
Defendang argue that there is no evidence indicating that the client at issue in this chigg, BA
waived the privilege, or that BANA’conduct ratifid the waiver of the privilege.

The Court agrees. To the extent any evidence on this issue exisismis Béfendarg’
position. For example, in her unrelated deposifiam the Franklin Countycase Ms. Hill
testified that, in the minary course, LSR “receives . . .foreclosure referral” from LSR’s
“client” (Doc. 262 at 11); and that LSR employees revidng relevant documents and prepare
the assignment(see Doc. 8215 at 246). In other words, the evidence indicéites BANA
senddts attorneysa foredosure referral with the idea that its attorneys wdald the necessary

stegps to facilitate a foreclosure. Onllgen do BANA’s attorneysmake the choice to involve

12



MERS in executing the assignmenthere is no furter evidence of BANA acting in a way that
ratified the disclosure, meaning that its attorneys alone cannot have waiyeivitege
In reaching this conclusion, the Court notes that the relationship beBredendant as it
pertains to the Assignment and the invocation of privilege gives it pduasa. different case
involving LSR under similar circumstancdsidge Reecef the Franklin County Court noted:
This Court admits that it is somewhat concerned about a practice which
threatens to shield elenmtsnof otherwise discoverable transactions from
discovery by having those transactions take place within a lawfirm d¢auie
by a IaV\_/firm employee who has obligations of loyalty tahbparties in the
transaction.
(Doc. 8222 at 3). Thoughthe Courtlikewise finds the practiceomewhatoncerningit has no
basis beyondPlaintiff's conjecture to believe that the privilege was abusedaved in this
particular case
C. The Supplemental Motion to Compel
Plaintiff asks the Court to apply its ruling on the attorokgnt and workproduct issues
to the depositions of BANA'’s, LSR’s, and MERS'’s respective corporate repatisest and to
the objections to the written discovery thaintiff anticipates MERS will make(Doc. 93).
Accordingly, the Supplemental Motion, as to BANA and LSRENIED.

As to MERS, the Supplemental MotionENIED as premature. MERS'discovery

responses t@laintiff's requests are not due until March 31, 2016, which is todagordingly,

2 Defendants make a number of additional arguments in favor of presehénattorneyclient privilege. For
example, they argue thits. Hill executed the Assignmeint her role both as an employee of MERS and of LSR,
meaningthat the privilege remained intact becaske was also acting as an agent of the law filithe record is
somewhat unclear on this poinfSee Doc. 8215 at 243}but see Doc. 8213 at 19) Defendants also argue that alll
parties had the same legal interest in the transaction, meaning theiunarationgemainedorivileged by virtue of

the commornterest doctrine. See Cooey v. Srickland, 269 F.R.D. 643, 652S.D. Ohio 2010)“The common
interest doctrine also operates to protect information disclosed to otties pax@nding coverage of the attorney
client privilege to include situations in which two or more clients with a commterest in a matter agree to
exchange information regarding the matter.fhe record is not developed enough for the Court to rule on the
commoninterest argument at this timékegardless, because the Court finds the privilege remains intact, itateed n
resolve these issues.
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the Supplemental Motion as to MERS is not ripe for revi€ae NetJets Large Aircraft, Inc. v.
United Sates, No. 2:11CV-1023, 2014 WL 1672588, at *11 (S.D. Ohio Apr. 2§12)
(“[C] ourts often wait to decide issues of privilege until they have specific questiciasts
before theni). In addition, MERS argues that Plaintiff should pay its reasonable fees and
expenses pursuant to Fed. R. Civ. P. 37(a)(5¢BJailing to meet Rule 37(a)(1)’s requirement
for a good faith effort to settle discovery issues before involving the C8eetalso S.D. Ohio
Civ. R. 37.1. The Court finds that such an award would be uapgdDENIES MERS’s
request The Supplemental btion was premature, but Plaintiff made clear that it was filed “in
light of Defendants’ firm objections regarding allegedhwvileged information and documents,
the pending Motion to Compel, and the fapproaching discovery deadline.” (Doc. 93 at 2).
The Court understands that Plaintiff's counsel was attempting to act in a miaaineas most
efficient for all parties.The Court does, howeveagvise counsdb comply withRule 37(a)(1)
and S.D. Ohio Civ. R. 37.1 in the ordinary course.
V. CONCLUSION

For thereasons statedhe Motion to @mpel (Doc. 82) and Supplemental Motion to

Compel (Doc. 93areDENIED.
V. MOTION TO RECONSIDER

Any party may, within fourteen days after this Order is filed, file aed/es on the
opposing party a motion for recgideration by a District Judgesee 28 U.S.C. 8§ 636(b)(1)(A);
Fed. R. Civ. P.72(a) Eastern Division Order No. 1@1, pt 1V(C)(3)(a). The motion nust
specifically designate ther@er or part in question and the basis for any objectiResponses to

objections are due fourteen days after objections are filed and replies by thenglgadyy are
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due seven dayafter. The District Judge, upon consideration of the motion, shall set aside any
part of this Order found to be clearly erroneous or contrary to law.

This Order is in full force and effect even if a motion for reconsideration has been filed
unless it is stayed by either the Magistrate Judge or District J&Ige OhioCiv. R. 72.3.

IT IS SO ORDERED.

Date:March 31 2016 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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