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IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF OH O
EASTERN DI VI SI ON

JAMES O MORRI S,

Pl aintiff,
VS. Cvil Action 2:12-CV-595
Judge Sar gus
Magi strat e Judge King
Car ol yn Col vin, Conm ssioner
of Social Security,

Def endant .

REPORT AND RECOMVENDATI ON

Thisis an action instituted under the provisions of 42 U.S.C.
88405(g),1383(c),forreviewofafinaldecisionoftheCommissioner
of Social Security denying plaintiff's applications for disability

insurance benefits and supplemental security income benefits. This

matter is now before the Court on plaintiff's Statement of Errors :
Doc. No. 14, the Commissioner’'s Memorandum in Opposition , Doc. No.
19, and plaintiff's Reply , Doc. No. 20.

Plaintiff James O. Morris filed his initial applications for
benefits on June 22, 2005, as a result of delayed learning. The
applications were denied, PagelD 100-13, 210, and plaintiff did not
appeal that decision.
Plaintiff filedhiscurrentapplicationsforbenefitsonMay29,
2008, alleging that he has been disabled since May 3, 2008, again by
reasonoflowcognitivefunctioning. PagelD 191-93,194-200,214.The

applications were denied initially and upon reconsideration, and

Dockets.Justia.com


http://dockets.justia.com/docket/ohio/ohsdce/2:2012cv00595/155566/
http://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2012cv00595/155566/21/
http://dockets.justia.com/

plaintiff requested a de novo hearing before an administrative law
judge.

A hearing was held on January 11, 2011, at which plaintiff,
representedbycounsel,appearedandtestified. StevenS.Rosenthal,
avocational expert, appeared but was not called to testify. PagelD
96. In adecision dated February 16, 2011, the administrative law
judge concludedthatplaintiffis notdisabled withinthe meaning of
theSocialSecurityAct. PagelD 67-74.Thatdecisionbecamethefinal
decision of the Commissioner of Social Security when the Appeals
Council declined review on May 14, 2012. PagelD 46-50.

Plaintiffwas32yearsoldonhisallegeddisabilityonsetdate.

PagelD 209. He has a high school education in classes for the
developmentally handicapped. PagelD 83-84, 219. He has past
relevant work experience as a golf course laborer, a packer, and a

box assembler. PagelD 215.

Plaintiff lives in a camper next to his mother's and
step-father’'shouse. PagelD 91. Hedoesnotbatheorchangeclothes
regularly. PagelD 92. He can prepare some simple meals; his mother
sometimes reads preparation directions to him. PagelD 88. He is
unable to manage money or make change. PagelD 88.

Plaintiff testified at the administrative hearing that he was

bulliedinschool, PagelD85 ,andgrew“moreangryatpeople.” PagelD
85-86. That anger has never gone away. PagelD 86. Raised voices
trigger severe anxiety and suicidal thoughts. PagelD 91.



Plaintiff takes medication for bipolar disorder, but the
medication causes negative emotional responses. PagelD 88-90.
Plaintiffs mother helps him remember and attend his medical
appointments. PagelD 87.

Plaintiff has held various jobs since high school but quit, or
was fired, from most positions because he became upset with others
or was unable to meet the mental demands of the job. PagelD 88, 93,
95.

Plaintiff began treatmentat Scioto Paint Valley Mental Health
Center (“Scioto”) in December 2005. PagelD 346. At a March 19,
2008 diagnostic assessment, conducted atthe request of plaintiff's
attorney, PagelD 359-64, plaintiff complained of an *“abusive
childhood, difficulty keepinguponjobsandlosingthemfrequently,
havingnotoleranceforyellingandscreamingandattimesthreatening
to kill himself if folks don’t shut up.” PagelD 359. Plaintiff was
diagnosed with post-traumatic stress disorder and borderline
intellectual functioning; he was assigned a GAF score of 53. ! pagelD
364. Hewasreferredtoapsychiatricevaluationandcasemanagement

services. PagelD 363.

l“GAF,” or Global Assessment of Functioning, is a tool used by health-care

professionals to assess a person's psychological, social, and occupational

functioning on a hypothetical continuum of mentalillness. ltis, ingeneral, a
shapshotofaperson’s “overall psychological functioning” at or near the time of

theevaluation. Martinv.Commissioner ,61Fed.Appx.191,194n.2(6thCir.2003).
See Diagnostic and Statistical Manual of Mental Disorders, 4th ed., Text Revision
(“DSM-IV-TR") at 32-34. Individuals with scores of 51-60 are classified as having

“moderate symptoms ... or moderate difficulty in social, occupational, or school

functioning ( e.g., fewfriends, conflicts with peers or co-workers).” DSM-IV-TR

at 34.



Pam Sayre-Butt, LISW, has provided counseling to plaintiff,
PagelD 359-66,371-407,451-63,489-90,492,521-27,570-77,and J.
Mark Hamill, M.D., provides medication management, PagelD 367-69,
464-65, 550-58, 571, 573. Treatment notes reflect plaintiff's
reports of anxiety and irritability when yelled at or when others
speak in loud voices; he does not like strangers approaching him.
In January 2008, Earl Stump, Ph.D., a psychologist at Scioto,
examined plaintiffuponthereferralofMs. Sayre-Buttanddiagnosed
borderline intellectual functioning. PagelD 351. AccordingtoDr.
Stump, plaintiff'slowcognitivefunctioning“probably”accountsfor
plaintiff’'s educational deficiency and poses “significant barriers
to stable employment.” Id . Plaintiff's condition has been
complicated by a “probable Schizotypal Personality Disorder marked
by odd beliefs and thinking, unusual perceptual experiences,
suspiciousness, eccentric dress, and aninability to maintain close
relationships.” Id . Dr. Stump concludedthatplaintiff’'semployment
“wouldbelimitedtowellsupervised,laboringjobswithlittiepublic
contact and few demands on educational skills.” PagelD 352. The
following month, Dr. Stump clarified his opinion: by “well
supervised,” Dr. Stump meant that plaintiff should be closely
supervised because, in all likelihood, he will make mistakes.
Moreover, plaintiff's supervisor should be sensitive to plaintiff’s
special needs. The environment contemplated by Dr. Stump would be

similartoa“shelteredworkshop.” Plaintiffcould notwork withthe



public orwiththe supervisiontypicalina“mainstream”job. PagelD
353.

OnJuly 28,2008, StevenJ. Meyer, Ph.D.,reviewed plaintiff's
mental health treatment records for the state agency and concluded
thatplaintiffhadmildlimitationsinhisactivitiesofdailyliving,
and moderate difficulties in maintaining social functioning and in
maintaining concentration, persistence or pace. PagelD 422. Dr.
concludedthatplaintifthasthefollowingmentalresidualfunctional
capacity:

Although he does have some difficulty getting along with
people, he specifiesthatthis problemoccurswhenpeople
are being mean or yelling. He does have friends that he
spends time with and is able to get along when motivated
todoso.Further,[plaintiffreportedontheADLformthat

he sees people when lying in bed but he denied current
symptoms of psychosis, delusions, and hallucinations to
his TS [treating source]. His statements are partially
credible. There is no TS opinion regarding the
[plaintiff]'s ability towork, therefore weight cannotbe
assigned. However, great consideration is given to the
report supplied by the [plaintiff]'s TS. The [plaintiff]

appears to have the mental capacity for simple and some
moderately complex routine tasks, oral and hands on
instruction, intermittent/occasional interactions with
others, and some assistance as needed at times of change
in routine[.]

PagelD 410-11.0OnFebruary 5, 2009, state agency psychologist Bruce

Goldsmith, Ph.D., affirmed Dr. Meyers’ opinion. PagelD 471.
On December 9, 2008, Dr. Hamill completed a mental status

guestionnaire inwhich he noted that plaintiffacts more like ateen

than a 32 year old. Plaintiff's mood and affect alternated between

euphoric and irritable. He was socially anxious but pleasant and



cooperative; he spoke in a pressured manner and was sometimes

tangential in his conversation. PagelD 448. Plaintiff's IQ score

fell in the borderline range; he had very limited insight and poor
judgment. Id. According to Dr. Hamill, plaintiff's ability to
remember,understandandfollowdirectionswas poor; he couldfollow
only very simple and concrete instructions; his ability to maintain
attentionwaspoor;hecouldperformonlyverysimpletasks.Plaintiff
would react “extremely poorly” to pressures in awork setting, even
to pressure in the form of a request to speed his work pace.
449.

OnJune1,2010,Dr.Hamillcharacterized plaintiffas markedly
limitedinhisabilitytocarryoutdetailedinstructions,tomaintain
attention and concentration for extended periods, to perform
activities within a schedule, to maintain regular attendance, to be
punctual within customary tolerances, to complete a normal work-day
and workweek without interruptions from psychologically based
symptomsandto performataconsistentpace withoutanunreasonable
number and length of rest periods. Plaintiff was moderately limited
inhisabilitiesto carry outvery shortand simple instructions, to
sustain an ordinary routine without special supervision, toworkiin
coordinationwithorproximityto otherswithoutbeingdistracted by
them, to make simple work-related decisions, to interact
appropriately with the general public, to ask simple questions or

requestassistance,toacceptinstructionsandrespondappropriately

PagelD



to criticism from supervisors, to get along with coworkers or peers
without distracting them or exhibiting behavioral extremes, to
maintain socially appropriate behavior and to adhere to basic
standards of neatness and cleanliness. According to Dr. Hamill,
plaintiff’'s condition would likely deteriorate if he were placed
under the stress of a job. PagelD 502-06.

In November 2010, Dr. Stump reported that plaintiff's
performanceontheDailyLivingSkillsDomainoftheVinelandAdaptive
Behavior Scales indicated that plaintiff's mental age was eleven
years old. PagelD 547-48.

On March 17,2011, l.e ., after the administrative law judge’s
decision,Dr.HamillstatedthatheagreedwithDr.Stump'sassessment
of plaintiff's mental age and opined that plaintiff could not be
competitive in the workplace. PagelD 578.

In his decision, the administrative law judge found that
plaintiff's severe impairments consist of borderline intellectual
functioning, an affective disorder, and low back strain. PagelD 69.
The administrative law judge went on to find that plaintiff's
impairments neither meet nor equal a listed impairment, including
Listing 12.04. PagelD 69. In assessing plaintiffs mental
impairments, the administrative law judge found that plaintiff has,
inter alia , moderate difficulty in social functioning. PagelD 70.
The administrative law judge next found that plaintiff has the

residual functional capacity to perform a limited range of medium



work.Inthisregard,althoughtheadministrativelawjudgenotedthat

therecordsincethe prioradministrative decisioncontainednewand

material evidence, “the evidence does not establish that the

claimant’s condition has significantly changed since that time.”

PagelD 72. The administrative law judge therefore “adopted” the

findings ofthe prioradministrative decision regarding plaintiff’s

functional capacity. Id . Relying on the vocational evidence

adduced at the prior administrative hearing, PagelD 74, the

administrative law judge found that plaintiff's residual functional

capacity doesnotpreclude the performance of his pastrelevantwork

asagolfcourselaborer,packer,andboxassembler.Accordingly,the

administrative law judge concluded that plaintiff is not disabled

within the meaning of the Social Security Act. PagelD 74.
Pursuant to 42 U.S.C. 8405(g), judicial review of the

Commissioner’s decision is limited to determining whether the

findingsoftheadministrativelawjudgearesupportedbysubstantial

evidence and employed the proper legal standards. Richardson v.

Perales ,402U.S.389(1971). Longworth v. Comm’r of Soc. Sec. , 402

F.3d 591,595 (6th Cir. 2005). Substantial evidence is more thana

scintilla of evidence but less than a preponderance; it is such

relevant evidence as a reasonable mind might accept as adequate to

supportaconclusion. Jonesv.Comm’rofSoc. Sec. ,336F.3d469,475
(6thCir.2003); Kirkv. SecretaryofHealth&HumanServs .,667F.2d
524,535 (6th Cir. 1981). This Court does not try the case de novo ,



nor does it resolve conflicts in the evidence or questions of
credibility. Bass v. McMahon |, 499 F.3d 506, 509 (6th Cir. 2007).

In determiningtheexistenceofsubstantialevidence,thisCourt
mustexaminethe administrative recordasawhole. Kirk ,667F.2dat
536. If the Commissioner’s decision is supported by substantial
evidence, it must be affirmed even if this Court would decide the
matter differently, Tyrav. Sec’yofHealth& Human Servs. ,896F.2d
1024, 1028 (6th Cir. 1990)(citing Kinsella v. Schweiker , 708 F.2d
1058, 1059 (6th Cir. 1983)), and even if substantial evidence also
supports the opposite conclusion. Longworth , 402 F.3d at 595.

In  his Statement of Errors , plaintiff contends that the
administrative law judge’s determination that plaintiff's mental
impairments do not meet Listing 12.04 lacks substantial support in
the evidence because plaintiff's functional limitations are greater
than those found by the administrative law judge, that the
administrativelawjudgeerredindiscountingDr.Hamill’'sopinions,
andthatthe administrative lawjudge erredinadoptingtheresidual
functional capacity assessmentandvocational determination madein

theprioradministrativehearinginlightofnewandmaterialevidence

and greater limitation of function. Statement of Errors , PagelD

595. ThisCourtagreesthattheactionshouldberemandedforfurther
consideration.
The administrative law judge found that plaintiff's bipolar

disorder neither meets nor equals a listed impairment. Listing



12.04,whichaddressesaffectivedisorders,requiresthataclaimant
satisfy the “A criteria” of the listing and either the “B criteria”
orthe “C criteria” of the listing. The “A criteria” are satisfied
by medical documentation of bipolar syndrome with a history of

episodic periods; evidence of persistent disturbances of mood or

affect is sufficient to satisfy the “A criteria.” Rabbers v.
Commissioner, Soc. Sec. Admin., 582 F.3d 647, 653 (6 ™ Cir. 2009).
The “B criteria” are satisfied by a showing of at least two of

the following functional limitations: (1) a marked restriction of
activities of daily living, (2) marked difficulties in maintaining
social functioning, (3) marked difficulties in maintaining
concentration, persistence, or pace, or (4) repeated episodes of
decompensation, each of extended duration.

If the “B criteria” are not met, the listing may nevertheless
be satisfied if the “C criteria” are met, i.e ., with evidence of a
medically documented history of a chronic affective disorder of at
least two years’ duration that has caused more than a minimal
limitation of ability to do basic work activities with symptoms or
signscurrentlyattenuatedbymedicalorpsychosocialsupportandone
ofthefollowing: (1)repeated episodes of decompensation, each of
extendedduration; (2)aresidualdiseaseprocessthathasresulted
in such marginal adjustment that even a minimal increase in mental
demandsorchange inthe environmentwould be predicted to cause the

claimant to decompensate; or (3) a current history of one or more

10



years'inabilitytofunctionoutsideasupportivelivingarrangement,
with an indication of continued need for such an arrangement. 20
C.F.R. pt. 404, Subpt. P, App.1, 8 12.04.
Inconsideringwhether plaintiff's affective disorder meets or
equals the “B criteria” of Listing 12.04, the administrative law
judge’s findings were identical to those of the state agency
psychologists, although he did not expressly adopt Dr. Meyer’'s
opinionsinmakingthosefindings. SeePagelD 70-71. !Inconsidering
whether plaintiff’s mental impairments satisfy the “C criteria” of
Listing 12.04, the administrative law judge cited to no opinion
evidence—orindeedtoanyevidenceintherecord-butmerelytracked
the language of the listing:
There isnomedical documentation of repeated episodes of
decompensation, a residual disease process that has
resulted in such marginal adjustment that even a minimal
increase in mental demands or change in the environment
would be predicted to cause the claimantto decompensate,
or a current history of an inability to function outside
of a highly supported living arrangement.
PagelD 71. Thereiscertainlyevidenceintherecordtosuggestthat
plaintiff's mental impairments may satisfy the “C criteria” of
Listing12.04: plaintiffhasbeendiagnosedandtreatedforbipolar
disorder for more than two (2) years and his relationship with and
dependenceonhismothermayreflectaninabilitytofunctionoutside

of a highly supported living arrangement. However, the

administrative law judge failed to evaluate that evidence in

! In considering plaintiff's residual functional capacity, however, the
administrative law judge accorded “great weight” to the state agency opinions.
11



connection with his consideration of Listing 12.04. Under these
circumstances, the Court simply cannot determine whether the
administrative law judge’s evaluation in this regard enjoys
substantial support in the record.
The CourtalsoconcludesthattheCommissionererredinadopting
the residual functional capacity assessment and vocational
determination made in the prior administrative proceeding in light
of the greater limitation of mental function found by the
administrative law judge in the later proceeding. In the earlier
proceeding, plaintiff was found to have mild limitation in social
functioning, PagelD 106; inthe current proceedings, plaintiff was
found to have moderate limitation in social functioning, PagelD 70.
Yet, the administrative law judge expressly found that “the
limitations in the prior ALJ decision have not increased.” PagelD
73. He therefore adopted the residual functional capacity and
vocational evidence of the prior proceeding. PagelD 72, 74.
Becausethereasoningofthe administrative lawjudgeinthisregard
is internally inconsistent, the Court cannot conclude that the
Commissioner’s decision enjoys substantial support in the record.
It is therefore RECOMVENDED that the decision of the
Commissionerbereversed andthatthe actionberemandedforfurther

proceedings. 2

PagelD 73.

2 In light of this recommendation, the Court need not and does not address
plaintiff's remaining contention.
12



If any party seeks review by the District Judge of this Report
and Recommendation, that party may, within fourteen (14) days, file
andserveonallpartiesobjectionstothe ReportandRecommendation,
specificallydesignatingthis ReportandRecommendation, andthepart
thereof in question, as well as the basis for objection thereto. 28
U.S.C. 8636(b)(1); F.R. Civ. P. 72(b). Response to objections must
be filed within fourteen (14) days after being served with a copy
thereof. F.R. Civ. P. 72(b).

The parties are specifically advised that failure to object to
the Report and Recommendation will result in a waiver of the right

to denovo review by the District Judge and of the right to appeal

the decision of the District Court adopting the Report and
Recommendation. See Thomas v. Arn, 474 U.S. 140 (1985); Smith v.
Detroit Federation of Teachers, Local 231 etc., 829 F.2d 1370 (6th
Cir.1987); United States v. Walters, 638 F.2d 947 (6th Cir. 1981).
Date: July 10, 2013 s/Norah McCann King
Norah McCann King
United States  Magistrate Judge
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