American Signature, Inc. v. EXTREME LINEN, LLC

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

AMERICAN SIGNATURE, INC,,
Case No. 2:12-cv-00601

Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
EXTREME LINEN, LLC, : Magistrate Judge Abel
Defendant.

OPINION & ORDER

l. INTRODUCTION
This matter is before the Court on Pt#imAmerican Signature, Inc.’s Motion for

Summary Judgment (Doc. 64Plaintiff moves for summarjdgment in their favor on

Defendant Extreme Linen, LLC’s counterclaims lioeach of contract and promissory estoppel.

(Doc. 64). Plaintiff also requessa declaration that it has hability to Defendant for the
disputed goods at issue in thigtter. (Doc. 64 at 1).

For the reasons set forth herein, Plaintiff’'s MotioGRANTED IN PART and
DENIED IN PART.

. BACKGROUND
A. Factual Background

Plaintiff American Signature, i (“ASI” or “Plaintiff") is a furniture company based in
Columbus, Ohio that operates Value City @mderican Signature stores across the Eastern,
Southern, and Midwestern United States. (Doat63). Plaintiff sells bedroom, living room,
and dining room furniture, but also sells some “accessori¢s.). Oefendant, Extreme Linen

(“EL” or “Defendant”), is a consumer goods coamy based in New York that sources top-of-

Doc. 83

Dockets.Justia.com


http://dockets.justia.com/docket/ohio/ohsdce/2:2012cv00601/155602/
http://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2012cv00601/155602/83/
http://dockets.justia.com/

bed products directly from Chinese factories. is&tie in this case thke component of ASI’'s
accessory business known as “top-of-bed,” whimhsests of comforters and pillows used to
dress the bedroom sets sold at Plaintiff's storks.at 8-9). Accordingo Plaintiff, ASI has
always sold top-of-bed products on a “drop-sHuasis, meaning the customer purchases the
item from a store, but, insteafitaking the item home at thiene of purchase, the vendor ships
the product directly to #tahconsumer’s homeld( at 9).

In the Spring of 2012, ASI began consideringaasition from a drop-ship program to an
“inventory-based” program, otherwise knownaacash-and-carry” model. Under a cash-and-
carry model, ASI would carry a nlar of top-of-bed acssories in its retail stores, available for
purchase. Id.). Plaintiff claims that a shift frora drop-ship program to a cash-and-carry
program would constitute “a dramatic shift in cept for ASL.” For that reason, ASI claims that
it intended to, and did, conduct due diligence withumber of potential vendors to assess the
viability of [a cash-and-carry] program.’ld().

1. Relationship with EL - Plaintiff’'s Perspective

Although ASI and EL had never conducted anpmibusiness, ASI considered Defendant
a potential vendor for top-of-bed productsd. X, ASI employee Jennifer Martin, an ASI
associate buyer at the time, knew of EL bamethier previous employment with Jeff Brooks,
who was an EL employeeDé¢f. Mem. In Opp.Doc. 72 at 3). According to Plaintiff, Martin
contacted Brooks in the spring of 2012, “advifid@dch] of ASI’s ongoing review” of a cash-and-
carry program, and “inquired whether Defendaas interested in presenting a top-of-bed
proposal.” [d.). Martin said “let me know wheyou can make a visit asap” and informed

Brooks that “my boss said ‘get him in hereayi” (Doc. 72 at 8; Doc. 73 at 10).



Defendant asserts that in April 2012, “NBrooks provided Ms. Martin with photos and
prices for some of EL’s top-of-bed produc{®oc. 72 at 8). Brookalso explained that EL
would “customize” the top-of-beproducts for what was “best suited for [ASI’s] customers.”
(Id.). Plaintiff claims that, “at all times” Defendieknew ASI was in the process of evaluating a
shift from a drop-ship to a cash-and-carry mod#l.; Doc. 64-3 at 46).

At the time, Steve Nicewicz was ASI's@nnal “buyer” whom EL employees met and
communicated with on occasion. Martin was Nicevaassistant. Plaintiff insists that neither
Nicewicz nor Martin is authorized montract on behalf of ASl.Id. at 10). In fact, Plaintiff
claims that ASI maintains a formal, internal ‘isigff” process that must take place before any
goods can be purchased. Plaintiff déss its sign-off process as follows:

Under this [sign-off] process, an inb@al buyer, such as Mr. Nicewicz, will
present a proposed good to the ExeautBommittee for consideration...Before
the Executive Committee, the buyer is to make a presentation which will include a
final sample reflecting the exact good that the buyer is proposing ASI purchase
and a “set-up sheet.”

At the conclusion of the buyer's presentation, each person on the Executive
Committee has three options: sign off oe get-up sheet in the top right-hand
corner... thus authorizing the purchasetoceed; request more information, thus
deferring a decision; or rejeany or all of the propass made by the buyer. If
each member of the Executive Committee signs off on a good, the set-up sheet is
then forwarded to the planning depaeint. The planning department then
analyzes the current inventory to determine whether there is a need for additional
goods in that category. If there is need for a specific good that has already been
approved by the Executive Committee, the planning department will write an
order for the goods. Then, an electronic purchase order for the good is transmitted
electronically to the vendor through AS[alectronic] purchas order system for

the vendor’s acceptance. Once a vendossaad a purchase order, it can elect to
accept, reject or counter the purchasger and its standardized terms.

Doc. 64 at 10-11 (internal citations omitted). tAat time, ASI's Executive Committee consisted

of Jonathan Schottenstein, Brian Woods and Steve Rabe.



2. EL and ASI's First Meeting

On or around May 6, 2012, Brooks and Meshu(geiman, an EL owner, met with ASI’s
Martin and Nicewicz at ASI’s cograte offices in Columbus, OhidAccording to Plaintiff, the
purpose of this meeting was to allow Defendarishow ASI its capabilies.” (Doc. 64 at 11,
Doc. 72 at 9). At the meeting, Defendant’gresentatives presentadrariety of products,
including “some from market...and some from othees Defendant had @viously developed.”
(1d.).

The parties’ views on how this meeting weaty drastically. Plaintiff claims that
“[n]othing Defendant presented was acceptable” and that “Mr. Nicewicz was displeased by
the lower-end products presented.” Plaintiff bed®that the meeting ended with an agreement
that Defendant would have the opportunitgttomit samples for ASI’s consideration.

Defendant, on the other hand, asserts thah@®met with Maih and Nicewicz in
Columbus on May 9, 2012. According to Defentjauring the meeting, Nicewicz explained
that: (a) ASI had decided to shift to a cash-aady model from the drop-ship model previously
used; (b) ASI's target delivery date was Sefiterr, 2012 and had a “sernsfeurgency attached
to it”; and (c) ASI would need quantities ‘@pprox. 1300 per pattern.(Doc. 72 at 9).
Defendant also claims that “Mr. Nicewicz stathdt he was impressed and wanted EL to come
back with more products,” and so the parties scheduled a meeting for the following week. (Doc.
72 at 9 citing Gelman Dep. 64-65; Dejtios of Steven Nicewicz at 95).

3. EL and ASI's Second Meeting

On or about May 15, 2012, EL representatiagain traveled to Columbus, “this time

with a tractor-trailer full obamples.” (Doc. 64 at 11). Defdant was given access to ASI’s

“lab store” — a warehouse in the basement of aA8trporate offices used to display items being



considered for purchase — teeds a number of beds for dep during the meeting and tour
scheduled to take place the next day. (Doc. @4.4lt2; Doc. 72 at 9)Defendant states that
Nicewicz introduced EL to Jonath Schottenstein, ASI’s Presiat, and Brian Woods, then
Executive Vice President of Merchandising. (D2 citing Woods Dep. 59; Gelman Dep. 89-
90).

The next day, May 16, 2012, Nicewicz toured tab store with EL’s representatives.
Defendant claims that, at this meeting, “Bket with Mr. Nicewicz, Ms. Martin, Jonathan
Schottenstein, Jagchottenstein, Bradley Hoffman, anddela Haddox” and that “[v]arious
other ASI personnel — including Messrs. Rahieods and Robert Grimmett — walked through
EL’'s TOB displays.” (Doc. 72 citing Gelmddep. 92; Nicewicz Dep. 96). Again, the parties’
have drastically different views on whatnspired during this meeting.

Plaintiff insists that “[a]gain, the [ELfjroducts displayed were unacceptable” and so
Nicewicz identified for Defendamequired revisions to each patienecessary for the product to
be further consideredld{ at 12). Further, according toaiitiffs, “[tjwo points were made
clear” in the meeting:

First, the samples should be preserdsdquickly as possible since Labor Day

weekend was the target date ASI wastemplating for having inventory in the

stores, if it elected an inventory-bassdtem. Second, the revised samples would
have to be sent to American Signature for further review, inspection, and
approval.
(Doc. 64 at 12 (internal citatiomsnitted)). Despite these poirising “made clear,” Plaintiff
asserts, “by the end of June 2012, Defendantstiihén the process of gathering and sending
samples to ASI for its review and considerationd.)(

Defendant’s view of the meeting varies sfagrantly. Defendant claims that during the

May 16, 2012 meeting, Jay Schottenstein, ahéx®cutive, “was impressed by EL's TOB



products.” In fact, according to Defendant, §hdlentified one of EL’s products and said, “you
should buy that one” loudly enough “for everybddyhear it.” (Doc. 72). During the walk-
through, Defendant claims Nicewicz and Martin stdd top-of-bed products in which ASI was
interested. Ifl.). “Some were deemed perfect ‘as is,” while others requaniadr modification.”
Defendant insists “[a]ll of thgivenile products were acceptetthout modification” and “any
modifications to the adult products rgemerely minor design tweaks.1d(). Further, Defendant
claims that EL’s products “oeived nothing but positive feedbddkom ASI executives Woods,
Rabe, Jonathan Schottensteand Jay Schottensteirid.j.

On the morning of May 16, 2012, ASI's Directof Visual Merchandising, Robert
Grimmett, sent an email to Nicewicz, MartRabe, Woods, and three other members of ASI
personnel. In the email, Grimmett stated thnath the price pointshat | am seeing, would
pickup that incremental customer that would pay phice for bedding in our stores.” He also
noted that he “could not be more blown away'tlhg lab store proposals for top-of-bed. Martin
forwarded Grimmitt's email to Brooks that same day with the statement “For your eyes only!”

Nicewicz responded to Grimmett's emaiéthame day explaining the status of
negotiations:

We have not finished negotiating this deal, but will today. However, it
involves a different philosophy than ASlused to from the past. This has
to be discussed with the managemtsam, but | think if they see the
potential, we will be able to resolve issues.

Defendant claims the May 16, 2012 meeting at ASI ended with a summation discussion
between ASI and EL representatives led by Wice. (Doc. 72 Levy Dep. 124-125). According
to Defendant, during this disaien, the parties: (a) “negoté prices and quantities and

acknowledged the target deliveryteta (b) “EL explained that th80-day lead time — combined

with ASI's target delivery date — meant that EL needed to begin production immediately”; and



(c) “Mr. Nicewicz acknowledged that the circumstances meant that production needed to begin
in May 2012.” (Id.).
4. Communications Between EL and ABout the Top-of-Bed Products

Following these meetings, ASI and EL enghageadditional communications, often via
email, regarding EL'’s top-of-bed produclaintiff characterizes these discussions as
“‘communications about the patter pricing and shipping in der for ASI to determine the
viability of the program.” (Doc. 64). Defendant, on the other hand, refers to these
communications as the parties “finalizing thetails” of ASI’'s orde and, later, as ASI
“confirming its commitment” to EL.

On May 16, 2012, Matrtin directed Brooks to email ASI employee Angela Friend “to get
a new vendor packet of all info you need frotogistics perspectiveral compliance.” (Doc. 73
at 68).

On May 17, 2012, Martin emailed Brooks and mfied Brooks that “Steve [Nicewicz]
needs to put together a finardiar Upper Management to getetvall rolling.” (Doc. 73 at 69).
She also requested that Brooks provide “quoéetsh” Brooks forwarded Martin’s email to
EL’s Gelman and Barmucha that same day caitng that the timeline had been “moved up.”
(Doc. 73 at 69).

On May 18, Martin forwarded Brooks an aiffrom ASI’'s Compliance Coordinator
Bradley Hoffman discussing details related tdsHaw label registratin numbers and licensures
for vendors and manufacturers. Brooks, imtdiorwarded the email to EL’s Nessim Levy.
(Doc. 73 at 70).

On May 21, 2012, Brooks sent “pricing and cifife” -- the quotesheets Martin had

requested — to Martin, with Nicewicz copiede noted, “[a]Jttached arjpeg’s, configuration,



FOB pricing, casepack and cube” for 48 of EL’s tdghed patterns. (Doc. 73 at 71-119). The
attached document was entitled “Extreme LiQarote Sheets 5.21.” Later in the day, Martin
asked whether the prices in the quote sheets wasaéedu light of the ‘iveaks” that ASI asked
EL to make. Brooks assured Martin that thiegs were accurate en with the requested
tweaks. (Doc. 73 at 55).

On May 22, 2012, Brooks emailed Martin anduired, “Mesh wants to know where all
the orders are ;).” (Doc. 64-H 3). Martin responded thslie was “setting them up now for
sign off on Friday [May 25, 2012].” Brooks answelstk, “Hey one thing that could help me
is if when you know which bedse def going forward #t would be great for us to know.”

(Doc. 64-15 at 2). Martin resnded by writing, she also inform&dooks that “[w]e are holding
on 8 styles for now, everything else is going fardl” (Doc. 73 at 14). Brooks then inquired,
“Awesome...do you know how many units on each you will buy?” (Id.). Martin wrote back
“Approx 1,300 units of each pattern (if Zes like QN&KG or TW&FL) Happy Hanukkah.”
(Id.). Defendant characterizes this seriesrfils as Martin conveying ASI's commitment to
EL, and the communications that occurred theéeeals ASI “confirm[ing] its commitment.”

(See e.g. Doc. 72 at 2). Also on May 22, 2012rtMand Brooks exchanged emails discussing
packaging dimensions, cubes, and casepacks for the top-of-bed goods. (Def. Exh. 16).

On May 23, 2012, EL provided a completed vendor setup form. (Def. Exh. 6). The next
day, May 24, 2012, Martin informed Brooks ti&&| had assigned EL a “vendor number.” Also
on May 24, 2012, Brooks traveled to Columbus &etwith Nicewicz and Martin. Brooks then
emailed Martin and Nicewicz the next day wittgaick recap from yesterday’s meeting.” Item
number one in the “recap” is “Samples — welacking it into high gar to get all what you

need.” The email also indicates items diseasat the May 24, 2012e®ting included “props



for beds,” sheets for display beds, packagingepstickers, “shell bedind “Catherine” beds.
(Doc. 73 at 53).

On May 30, 2012, Brooks inquired about hBWw could get an ASI vendor manual to
review. (Doc. 73 at 170). Thereafter, Mamaguested that ASI's Global Logistics Manager,
Angela Friend, provide Brooks with“new vendor packet.” (Id. at 171). Friend informed
Martin and Brooks that the newendor packet “had been sent” and advised, “this usually goes
same day as initial orders.” (Id.). After reading Friend’s response, Brooks emailed Martin and
inquired, “So does this man the orders weresmatied?” (Doc. 64-16 at 2). Martin replied,
“no, so | would ask for a copy.” Brooks answebedtk, “Do you know when they will be?” (Id.
at 1). Martin advised, “They are not signdtly@t. Will let you know.” (Id.). Brooks then
responded to Friend’s email: “Orders have not s over yet is there any chance to get the
manual?” (ld.).

On June 1, 2012, Brooks contacted Maatnal Nicewicz via email regarding “a few
things that we still need fget resolution on.” Brooks agksix questions about specific
patterns, as well as a questidroat what brand ASI wanted tse for adult bedding, and what
information should be included on price stickeNicewicz answeredYou will get answers on
all from me over the weekend.” (Do€3 at 50-51). Brooks responded, “Sounds good...we
don’t want to ship late.” (Bc. 73 at 173). Also on JuneBrooks emailed Nicewicz, with
Martin copied, to inform Nicewiz that a “[s]Jample ahe comforter set bag is headed your way”
and informed ASI of the information that would ibeluded on the bags’ ings. (Id. at 52).

That same day, Brooks emailed other EL personnel and informed them of the status of
the relationship with ASI: “FindPQ’s are still being signedfdand the may be adding another

bed or 2!) but | wanted to at least give everyting so that you can see what the qty’s are by



pattern....all except the quilth@y are still working on). There might be some slight
adjustments...perhaps more units but this shenlble us to get thgs going e.g. initiate the
orders with the factorigs.(Doc. 64-22 at 1).

On June 2, in an ASI internal email beemn Martin and Nicewicz following a meeting
Nicewicz had been involved in Martin inquired8D dare ask if anything was signed off?”
Nicewicz responded, “TOB- giving him all deaénd $ on Monday — will get Jon and Cornell
to sign off.” (Doc. 73 at 16).

According to Defendant, on or about June 4, 2012, EL owner Yigal Barmucha met with
Nicewicz at ASI's Columbus offices. Barmuctiaims that when he asked Nicewicz about
purchase orders, Nicewicz “assured him theyewsmming,” “everything was going according to
plan,” and “there was nothing to worry abdufDoc. 64 citing Barmucha Dep. 249-253, Levy
Dep. 136-137). In fact, Barmucha claims Nicewraticated that all thavas required was for
Martin, who was on vacation, to “key in therpliase orders.” The two also discussed
production and Barmucha claims Nicewicz emphasikedeed to “go, go, go” to meet the ASI
shipment date. (Barmucha Dep. 252). Thereaftat the course of ¢hnext four days, EL
finalized and issued its own orddos the production of the top-difed goods in China. (PI. Exh.
25).

On June 5, 2012, Brooks and EL employee Cathy Chan internally discussed the
production lead time for the “American Signattueniture program.” Chan informed Brooks
that the dates when the goodsuld be ready in China “depends when we can get customer’s
PO.” (Doc. 64-23). Brooks responded, “I anti staiting on their hardrders, but | thought we
were placing with the factories $&d on the gtys’ that | sent dast week...these are what they

are ordering. Every day that passes is anathgmwhen the goods won't be ready. This all is

10



time sensitive...we need to place.” (Id.). Latethe conversation Brooks again communicated
to Chan that “We need to start placing ASARs tirder is too importarit (Doc. 64-25 at 1).

That same day, Baramucha approved the fastoni@ving forward with production of the top-of-
bed goods. Between June 6, 2012 and June 8, 2012, Defendant began submitting written
purchase orders with factories. (Doc. 64-25; Doc. 64 at 15).

On June 8, 2012, Brooks emailed Nicewicz, with Martin copied, to discuss a sample ASI
would be getting for the Beverly #8 Polo Club pattern. Brooks informed ASI that the sample
bag would be “missing a few things,” so he wolidlsending a “rendition of the bag” via email.
Brooks concludes by stating, “Ongeu receive we | (sic) need you to confirm that we can move
forward. | also need to know about the bag | sent you last week.” (Doc. 73 at 47). On June 11,
2012, Brooks fulfilled his promise to send Nicewiczendering” of the Beerly Hills Polo Club
bag. Nicewicz responded that same day and stdte@ihe bag sent last week is great. 2. BHPC
— | like the second one.(Doc. 73 at 48).

On June 15, 2012, Brooks emailed Nicewicz and Martin to give them “an update on the
samples.” He stated that, “By Monday | should have approx. 20 sets ready to send back to you.”
The email also contained information on “deliveiates.” Brooks noted, “I have confirmed ex-
China dates on everything but 2 of the bedsshduld have by next wkeWe know that 8/1 ex-
China is the target date but is not achievable wlitbf the beds, we will continue to push on our
side to get dates improved if we can.” (D@8 at 43). The email also included a ‘Delivery
Dates’ chart, listing the name of each paittend the corresponding “confirmed ex-China”
delivery date, spanning from August 1, 2012 to September 5, 2@t 46). Three days later,

Brooks again emailed Nicewicz and Martin in te@ésne email chain with an updated ‘Delivery
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Dates’ chart. Brooks then requested that therafresentatives “advisin the status of all the
PO’s.” (d. at 43).

On June 13, 2012, Brooks provided Nicewicz Brattin with an update on the top-of-
bed product samples. Brooks notified the ASIespntatives that “we have 75% of what is
needed.” (Doc. 64-28 at 1). On JuneA®&12, Brooks again emailed Martin and asked “Any
update on when we will get all the orders?” (De4-17 at 1). Martin answered, “need to check
with Steve. Will let you know.”(1d.).

Also on June 18, 2012, EL’s Chief Operating Officer, Nessim Levy, and Bradley
Hoffman, ASI’'s Compliance Coordinator, along wi@veral other EL and ASI representatives,
corresponded via email. The thrust of te@versation was a digssion of labeling and
packaging questions. Specifically, Hoffman éonéd the proper language that should be used
on any “law labels.” The paes also discussed the manutaets registration numbers and
licensures. (Doc. 73 at 41).

On June 21, 2012 Brooks emailed Nicewicz andtiMa The subjecline read, “Extreme
Linen- pre production samples headed your wdg.the email, Brooks stated, “Have samples
headed back out today....19 sets. Please note #iegre-production samples but wanted to get
these back to you as we have made the changes you asked for on shams/euros/dec pillows etc...”
(Doc. 73 at 38). Brooks alsokasl “which option to proceed with” on the “Euro’s” for the
“Emily” pattern. In her response, Martin saidttink the all black euro’are the best option but
ultimately Steve makes the decision. Steve, let the group know what you tHohi.” Brooks

responded, “And the PO’s....everyone here is olang to get them!!!! A case of Chopin is on

the line!” (Doc. 64-19 at 1).
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Later in the day, Brooks wrote back that 16 sowere headed to ASI. Martin answered
back, “Can’t wait to get these on the bed@oc. 73 at 37). Brooksesponded, “the changes
that were made look good...now you will be aldesee basically what the beds will look
like...more will be sent out next week once wethetmissing pieces.” (Doc. 73 at 36). He also
stated, “Jen — remember | need from you the am the price stickers and the info on the
inserts.” (d. at 36). The next day, in the samea@rohain, Martin responded, “Inserts are not
complete. Will advise. | will be sendirypu a packet of the price stickersId.j.

On June 22, 2012, Brooks emailed Martin reximg her assistance in getting feedback
from ASI’s “planning department.” Martiresponded, “Todd will be your planner.” An
individual named Todd Lilly was copied on the email. Brooks then forwarded that email to
Daria Jones of Extreme Linen, informing her thiaadd will be the planner so he should be
getting back to you with the info you need.” a® 73 at 24). Later thaame day, ASI’'s Global
Logistics Manager Angela Haddox emailed Ddoaes of Extreme Linen and informed that
“Once orders are actually placed we will be abladaise who the planner is.” (Doc. 73 at 25).
EL’s Brooks and Nessim Levy weresalincluded on this email.

On June 25, 2012, Brooks and Martin agaimesponded via email. In response to
Brooks’s request that Martin “Get on yduwss for me on...the orde” Martin responded,
“Waiting for Jonathon to sign off.” (Doc. 78 22). Also on June 25, 2012, EL’s Daria Jones
emailed ASI's Bradley Hoffman a list of manufacturegistration numbers. (Doc. 73 at 40).

5. Samples

Plaintiff claims that “final samples” wergever provided to ASISpecifically, Plaintiff

asserts that, “[a]t the time Mr. dBwicz identified the revisions meeded to see to each of the

patterngproposed by Defendant, ASI made clear fhratl, top-of-production, samples needed to

13



besigned off on and presented to the Executiven@dtee during the formal sign-off process.”
(Doc. 64 citing Pla. Exh. 3). Plaintiff clainiefendant failed to deliver timely. On May 25,
2012, the Friday that Martin had hoped to submit the sigreqtiest to the Executive

Committee, Brooks informed Martin via email: “Samples—we are kicking it into high gear to
get all what you need.”ld.). On June 13, 2012, however, Defendant informed Plaintiff that the
samples were still incomplet§a] good portion of the piecesahwe needed on the samples
have arrived, | would say we hav¥&% of what is needed."ld).

Two days later, Plaintiff claims Brooks agalelayed the production of samples, stating
that it would be the following Monday, June P12, before he could send out approximately
20 of the sets, but that Defendant’s promidelivery turned out to be untrueld(citing Pla.

Exh. 28.). On June 21, 2012, Brooks sent Nicewicz and Martin an email with the subject-line
“Extreme Linen-preproduction samples headed out your way.” That email explained that 19 sets
of samples would be headed to ASI but ‘Galbe note, these are pre-production samples but
wanted to get these back to you as we made the changes you asked for on shams/euros/dec
pillows etc.” (d. citing Pla. Exh. 29). Plaintiff insisthat “as of Jun25, 2012, a number of
revised samples still had not beerganted to ASI for its review.”Id. at 16 citing Pl. Exh. 29).

6. Mr. Nicewicz’s Termination

At some point in late June, Nicewicz’'s employment at ASI came to an end. On June 26,
2012, prior to his departure, Nicewicz emdiRRabe, Woods, and Jonathan Schottenstein,
informing them of “the major issues that néede addressed,” thadt of which was “Top of
bed — extreme linen and Well Dressed Be@oc. 73 at 15). On June 27, 2012, Nicewicz
emailed to inform Brooks that he was oader with ASI. Nicewicz's email concluded,

“Jennifer [Martin] will finish this up.” (Doc72 citing Def. Exh. 6; Doc. 73 at 21). Brooks
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forwarded Nicewicz's email to EL executives Barta@and Mesh Gelman that day and noted to
them that “Jen understands the need to get thesotaes.” (Doc. 73 at 21). Martin and Brooks
spoke directly on this same day and Brooks claieedsked Martin what texpect as a result of
Nicewicz’s termination. According to Brooks, ‘dtin responded that sisould meet with Mr.
Woods and get the purchase osdinalized.” (Doc. 72).

7. ASI Informs EL it Will Not Place Purchase Orders

Despite Defendant’s claim thBtaintiff had informed EL that ASI already had made the
decision to go to a cash-and-carry model for top-of-bed products during the May 16, 2012
meeting between the parties at ASI's Columbesduyuarters, (Doc. 72),dMtiff claims that on
June 27, 2012, ASI decided not to change ftioendrop-ship program. (Doc. 64 at 16).
According to Plaintiff, as of that date, ASExecutive Committee “had never considered (let
alone approved) the purchase of the Disputed Goodis.). (n fact, Plaintiffclaims, at that time
ASI was still waiting for samples and its interbalyers were still waiting for final price quotes
in order to create a presentation for the Executive Committéeat (16-17).

On June 28, 2012, Plaintiff claims that Mantiotified Brooks “that ASI would not be
moving forward with an inventory-based progrand thus would not be working with the
Defendant.” (Doc. 64 at 17Martin has noted that, durirtbat phone call, Brooks did not
indicate that he believediSI had ordered the gooddd.(). On or about June 29, 2012,
Defendant informed ASI that it had adity started manufacturing the goodkl.)( Plaintiff
claims this was the first time Defendant notifi&SI| that the goods were already in production.
(1d.).

From Defendant’s perspectiyMartin called Brooks on June 28, 2012, asked if he was

sitting down, and “told him that ASI was nokiiag the TOB products.” Brooks claims that he
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explained to Martin “that thisould cost him his job and poterlyaput EL out of business.”
(Doc. 72). Defendant claims Martin thendsshe would speak with Woods and Rabe “to
explain to them that ASI was ludpated to take the goods.’Id(). That same day, Martin emailed
ASI employee Beth Hopkins requesting a meeting Wiive. Martin stated, “I need to speak to
Steve concerning Extreme Linen TOB. Tlag already in production on TOB that | don’t
believe we can get out of.” (Doc. 73 at 19).

Thereafter, ASI and EL representativesd ha&o conference calls, on June 29, 2012 and
July 2, 2012 respectively, discussing the disgubp-of-bed products. Gelman, Barmucha,
Levy, and Brooks participated for EL. Jonatl@ahottenstein, Woods, Rabe, Martin, and Tod
Friedman, ASI’s in-house counsel, participafi@dASI. (Doc. 72). Defendant apparently
expressed its belief that Plafifithad purchased, and thus was obligated to pay for, the disputed
top-of-bed products. According to Defendah§l explained that no commitment had been
made because purchase orders had not Beead. Following the second phone conference, EL
notified the Chinese factori¢s cease production on ASI’'s TOB products. This litigation
followed.

B. Procedural Background

Plaintiff brought this action oduly 6, 2012 seeking a declaom from the Court that no
agreement, oral or otherwise, exists betw&8hand EL and that ASI has no liability to
Defendant. Compl, Doc. 1). In response, Defendant atesktwo counterclaims: (1) breach of
contract (Count I); and (2) pmissory estoppel (Count 1) Afiswer and CounterclaimBoc. 9).

In its breach of contractaim, Defendant alleges thie communications and conduct
that took place between ASI and EL “constituéstiblished and recogeid the existence of

ASI’'s agreement to purchase the Subject Mercharadittee prices and spéications set forth in
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the Quote Sheet.” Additionally, Defendant allegieat EL performed adif its obligations under
the agreement and has been damaged in an amount exceeding $75,000 as a direct and proximate
cause of ASI's acts and omissions.

In its promissory estoppel claim, as die@native to breach of contract, Defendant
alleges that “ASI should reasdaig have expected its communiiats and conduct to induce EL
to commence manufacturing the Subjectréhandise.” Further, EL “relied on such
communications and conduct in commencingrtfaufacture of the Subject Merchandise” and
its reliance was reasonahlader the circumstances.

Plaintiff now moves for summaiudgment on both of Defendant’s counterclaims. (Doc.
64). This matter has been fully briefed and is ripe for review.

1. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56 provides, in relevant part, that summary judgment is
appropriate “if the pleadings, plesitions, answers to interrogats, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
the moving party is entitled to judgment as a aradf law.” Fed.R.Civ.P. 56. A fact is deemed
material only if it “might affect the outcome tife lawsuit under the goveng substantive law.”
Wiley v. United State®0 F.3d 222, 224 (6th Cir. 1994) (citidgnderson v. Liberty Lobby, Inc.,
477 U.S. 242, 247-48, (1986)). The nonmoving pariygt then presentitmificant probative
evidence” to show that “there is [more thanin@ometaphysical doubt as to the material facts.”
Moore v. Philip Morris Cos., Inc8 F.3d 335, 339-40 (6th Cir.1993). The suggestion of a mere
possibility of a factual dispatis insufficient to defeat a motion for summary judgm&sde
Mitchell v. Toledo Hospita®64 F.2d 577, 582 (6th Cir.1992%5ummary judgment is

inappropriate, however, “if the dispuis about a material fact that'genuine,’ that is, if the
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evidence is such that a reasonable jury@doeturn a verdict for the non-moving party.”
Anderson477 U.S. at 248.

The necessary inquiry for this Court is “viher ‘the evidence presents a sufficient
disagreement to require submission to a jurwloether it is so one-sided that one party must
prevail as a matter of law.Patton v. Bearder F.3d 343, 346 (6th Cir. 1993) (quoting
Anderson477 U.S. at 251-52). In evaluating such a motion, the evidence must be viewed in the
light most favorable to the nonmoving partynited States S.E.C. v. Sierra Brokerage Servs.,
Inc., 712 F.3d 321, 327 (6th Cir.2013). The mereterise of a scintilla of evidence in support
of the opposing party's position will be insufficientstarvive the motion; there must be evidence
on which the jury could reasonably find for the opposing page Anderso®77 U.S. at 251;
Copeland v. Machulif§7 F.3d 476, 479 (6th Cir.1995).

V. ANALYSIS
A. Threshold Matters

It is well-settled that a party may not attertgptreate a genuine issue of material fact for
summary judgment purposes with eviden thould be inadmissible at triaBeeWeberg v.
Franks,229 F.3d 514, 526 n. 13 (6th Cir. 2000) (disregay@llegations based on hearsay rather
than personal knowledgeJperle v. Mich. Dept. of Correctior297 F.3d 483, 495 (6th Cir.
2002);Weldon v. Warren Cnty. Children Serudo. 1:12-CV-279-HJW, 2013 WL 6256476, at
*3 (S.D. Ohio Dec. 4, 2013). With this pripé& in mind, the Counill first address two
threshold evidentiary challenges Plaintifshraade to evidence put forth by Defendant in

Defendant’s briefing.
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1. Recordings

Defendant’'s Memorandum in Opposition referexcerpts of surgitious recordings,
and cites unofficial transcripts of those reaongs, that EL representatives Yigal Barmucha and
Cathy Chan made of conversations with Martin when employees from both parties traveled to
China to conduct discovery in the Chinesedaes commissioned by EL to make the disputed
top-of-bed products. Plaintifirgues that these recordinge aradmissible and may not be
considered by the Court on summary judgmeRt. Reply Doc. 80 at 8). This Court agrees.

Evidence “submitted in opposition to a iom for summary judgment must be
admissible.”U.S. Structures, Inc. v. J.P. Structures, 1480 F.3d 1185, 1189 (6th Cir. 1997);
see also Wiley v. United Stat@§, F.3d 222, 226 (6th Cir.1994) (quotiBgyene v. Coleman
Sec. Servs., InaB854 F.2d 1179, 1181 (9th Cir.1988)) (“[I]tueell settled that only admissible
evidence may be considered by the trial courtilimg on a motion for summary judgment.”). In
order for a sound recording to be admissiltl must be properly authenticatddnited States v.
Adams 722 F.3d 788 (6th Cir. 2013) (“The admission i@l f tape recordings rests within the
sound discretion of the trial court, and that thon presumes, as agpequisite to admission,
that the tapes are authenticcurate, and trustworthy.”).

Evidence is authenticated when the reasthblishes that it “is what its proponent
claims.” Boddie v. Warden, Chillicothe Corr. Ins2015 U.S. Dist. LEXIS 22697, 16 (S.D.
Ohio Feb. 25, 20150otingFed.R.Evid. 901(A)). A sounecording may be authenticated
through a combination of methods, includingosidentification, content, and other surrounding
circumstances. Fed.R.Evid. 901, 28.

The burden is on the opposing party toegbto evidence that is inadmissiblcQuain

v. Ebner Furnacednc., 55 F. Supp. 2d 763, 770 (N.D. Ohio 1999). Here, Plaintiff has met that
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burden. Plaintiff argues that tleesecordings are inadmissible and may not be considered by the
Court on summary judgment because they waade in violation of the Rules of Civil
Procedure and the Ohio Rules of Professi@ualduct. (Doc. 80 at 8). “The failure to
authenticate a document properly preclutiesonsideration on a motion for summary
judgment.” Steele v. Jenningslo. 2:04-CV-189, 2005 WL 2124152, at *3-4 (S.D. Ohio 2005)
(quotingRobinson v. Bodof855 F.Supp.2d 578, 582 (D.Mass.200%)jKmg all exhibits that
were submitted without affidavits and were not self-authenticatiige als®oliday v. Miami
County, OhioNo. C-3-91-153, 1993 WL 1377511, at *5 n. 4 (S.D. Ohio Nov. 22, 1993)
(stating that “the Court cannobnsider” deposition testimonyfezenced in summary judgment
reply memorandum but not filed with court). &irthenticated evidencenst proper evidence
for opposing a motion for summary judgmehtjs, this Court cannot consider it.

In this case, Defendant has not produitedaudio recordingnd it has not been
authenticated. While Defendant indicates snMtemorandum in Opposition that it planned to
seek this Court’s leav® file the disc containing the recordings, no such leave has been sought
and this Court is unaware of any recordingd titave been properly filed with the Court.
Therefore, the recordings and unofficial transtsriof the recordings fail to qualify as proper
summary judgment evidence under Rule SéeFed.R.Civ.P. 56.

Further, the use of transpts is a matter commendedtte trial court's discretion.

United States v. Onorj35 F.2d 938, 947 (6th Cir. 197&)nited States v. McMillarg08 F.2d

101, 105 (8th Cir. 1974ert. denied421 U.S. 916, 95 S.Ct. 1577, 43 L.Ed.2d 782 (1974). The
preferred practice in the Sixth Circuit ig foarties to stipulate to their accuradyinson,606

F.2d at 155.See also United States v. Craf82 F.2d 663, 664 (6th Cir. 198@er curiam);

United States v. SmitB37 F.2d 862, 863 (6th Cir. 197@)er curiam). In the absence of such a
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stipulation, “the transcriber showerify that he or she has listthto the tape and accurately
transcribed its content. The court should atedke an independent determination of accuracy by
reading the transcript against the taperiited States v. Robinspn07 F.2d 872, 878-79 (6th
Cir. 1983). Because the unofficial transcript hasbeen stipulated oy the parties and the
actual recordings are not befahe Court for the Court to make independent determination of
accuracy, the unofficial transcript submitted by Defendmalso inadmissible at this time. The
Court, therefore, declines to considhe recordings on summary judgment.

2. Expert Testimony

Plaintiff also challenges Dendant’s use of Jacqueline Hamm'’s expert report in its
Memorandum in Opposition, arguing that Hamwysnion on the issue of whether the parties
objectively manifested their intent to form atling agreement is improper. Again, this Court
agrees.

Not all types of evidence are permissiiot an opposition to a motion for summary
judgment. Steele v. Jenningslo. 2:04—CV-189, 2005 WL124152, at *3 (S.D.Ohio, Aug.31,
2005). As the Sixth Circuit has held “only adsible evidence may be considered by the trial
court in ruling on a motion for summary judgmentViley v. United State20 F.3d 222, 226
(6th Cir.1994)see alsd-oos v. City of DelawateNo. 2:08-CV-0873, 2010 WL 3489384, at *4
(S.D. Ohio Aug. 31, 201()ff'd, 492 F. App'x 582 (6th Cir. 2012). Under the Federal Rules of
Evidence, Rule 704(a) “does not lower the baasto admit all opions —an evidentiary
problem remains ‘if testimony containing a leganclusion is allowed, as it may convey a
witness’s unexpressed, apdrhaps erroneous, legahistiards to the jury.”In re Welding Fume
Products No. 1:03-CV-17000, 2005 WL 1868046,*@t(N.D. Ohio Aug. 8, 2005)quoting

United States v. SmitB003 WL 21675340 at *5 (6th Cir.lyuL5, 2003), cert. denied, 540 U.S.
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976, 124 S.Ct. 457, 157 L.Ed.2d 328 (2003)). Furergrert testimony that “constitutes mere
personal belief as to the wéit of the evidence invaddse province of the jury.'In re Welding
Fume Products2005 WL 1868046 at *7gQoting Indiana Ins. Co. v. General Elec. C826
F.Supp.2d 844, 847 (N.D. Ohio 20048&e also McGowan v. Cooper Indus., Ji863 F.2d
1266, 1273 (6th Cir. 1987).

Because Hamm'’s opinion regarding whetheradies assented to be bound is a legal
conclusion, the evidence is inadmissible and moli be considered for purposes of determining
whether summary judgment should be granteee, e.gWiley, 20 F.3d at 226.

B. Breach of Contract

This action was removed from Ohio stateit under this Courtdiversity jurisdiction,
and therefore, this Court applies Obidbstantive law to Counts | and bee Erie Railroad Co.
v. Tompkins304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (193)e als@andro v. Ohio Edison
Co.,167 F.3d 309, 313 (6th Cir. 1999)rchard Grp., Inc. v. Konica Med. Cord.35 F.3d 421,
425 (6th Cir. 1998) (“When deciding a diversity €aa federal court must apply the substantive
law of the state's highest court.Bnergy Mktg. Servs., Inc. Momer Laughlin China Cp186
F.R.D. 369, 373-74 (S.D. Ohio 1998ff'd, 229 F.3d 1151 (6th Cir. 2000).

In Count | of Defendant’s Answer and Cougtaims, Defendant allegahat Plaintiff is
liable for breach of contract. To prove a breathontract claim, a party must demonstrate the
existence of a contract, performance, breach, and damage oNl@s&r v. Osborn137 Ohio
App. 3d 469, 738 N.E.2d 1271, 1281-82 (Ohio App. 20§0p{ingDoner v. Snapp8 Ohio
App.3d 597, 600 (Ohio App. 1994)). A contract is gale defined as “a promise, or a set of
promises, actionable upon breaclCbffman v. Ohio State Adult Parole AytNo. 12AP-267,

2013 WL 209133, at *2 (Ohio App. 2013). To prdke existence of a contract, the party
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alleging a breach must first demonstrate the ¢isdetements of contract formation: offer,
acceptance, contractual capacitynsideration, manifestation of nual assent, and legality of
object and of consideratiorsee, e.gid.; Kostelnik v. Helper96 Ohio St.3d 1, 770 N.E.2d 58,
61 (Ohio 2002). To prove that a contract &xia plaintiff mustisow “that both parties
consented to the terms of thentract, that there was a ‘meetiofgthe minds’ of both parties,
and that the terms of the contrace definite and certain.’Nilavar, 137 Ohio App. 3d at 483-84
(quotingMcSweeney v. Jacksdlil7 Ohio App.3d 623, 691 N.E.2d 303, 308 (Ohio Ct.App.
1996)).

Mutual assent to the terms of a contrgenerally is manifested by an offer and
acceptance. “Manifestation of mutual assent texamange requires that each party either make
a promise or begin or render a performandeifavar, 137 Ohio App. 3d 469, 483-84 (internal
citations omitted)see alsdRestatement 2d, Contracts, 8 18&1). Further, manifestation of
mutual assent may be made “wholly or pabiyywritten or spoken words or by other acts or by
the failure to act.”Nilavar, 137 Ohio App. 3d 469, 483-8dee alsalerex Corp. v. Grim
Welding Co, 58 Ohio App.3d 80, 568 N.E.2d 739, 741 (Ohio Ct. App. 1989) (the term
“contract” includes every desctipn of agreemetror obligationwhether verbal or written,
whereby one party becomes bound to another t@sayn of money or to perform or omit to do
a certain act).

Plaintiff sets forth fourndependent grounds for which Deflant’s breach of contract
claim fails as a matter of law. First, Plaintifaintains that no ASI &mt with whom EL agents
communicated had actual or apparent authoribyirid contractually SI.Second, Plaintiff argues
that ASI neither made nor accepted an offerotatract. Third, Plaintiff asserts that Defendant

never made a contractual offer. Fourth, Plaimi$ists that any purportemntract fails for lack

23



of definiteness because any alleged agreemdmiatiinclude all of the essential terms as
required under Ohio law.

Defendant counters that genuissues of materidact abound on its breach of contract
claim, and thus summary judgment for Plaintifinappropriate. Specdally, Defendant argues
that there are factual disputeglwregard to: (1) whether Martin had actual authority as an agent
to bind ASI as the principal; Y2hether Nicewicz and Martin Happarent authority to bind
ASI; (3) whether the elements obntract formation were met and, specifically, whether there
was a manifestation of mutuadsent; and (4) whether the alleged agreement was definite as to
the essential terms.

Despite the varying characteaitrons of the communicatiorsd conduct that took place
here, the parties do not appeadispute the material facts in this case. Instead, the parties
dispute whether the facts — specifically, the commations between the parties — gave rise to a
legal contract. In such a circstance, “whether a contract exisgs mixed question of law and
fact.” Storm v. Bureau of PrisonBlo. 4:08CV1690, 2009 WL 1163123, at *6 (N.D. Ohio Apr.
29, 2009) (citing Cienega Gardens v. United States, 194 F.3d 1231, 1239 (Fed.Cir.1998); see
alsoFrazier v. Navistar Int'l Transp. CorpNo. 99-CA-89, 2000 WL 426162, at *3 (Ohio Ct.
App. Apr. 21, 2000) (internal citations omitted}ourts have held that summary judgment may
be granted where the mateffiatts involved in the matter avedisputed and questions of law
predominate.Univ. of Tennessee William F. Bowld Hosp. v. Wal-Mart Staones, 951 F. Supp.
724, 725-26 (W.D. Tenn. 1996) (citiderson v. Liberty Lobby, Inel77 U.S. 242, 248, 106

S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986))
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1. Offer

An offer is a manifestation of willingness to enter into a barg8indebaker v. Staudter
No. 15508, 1996 WL 491795, at *2-3 (Ohio Ct. Apjug. 30, 1996). The manifestation must
be clear enough “to justify another person in us@erding that his assetat that bargain is
invited and will conclude it."Wee Care Child Ctr., Inc. v. @hDep't of Job & Family Servs.
2014-0Ohi0-2913, 11 36-39 (affirming summary judgmanplaintiff's breach of contract claim
because a letter notifying Wee Care that (1) @srise expired at the end of the year and (2) it
was required to submit a renewal application fammd fee payment to renew its license, was not
an offer where it contained no willingness to faangout, rather, was informational in nature).
Further, an offer must be filgite as to its termsStudebakerl996 WL 491795 at *2-3. A valid
and binding contract comes into existence when an offer is accdpyad. Const. Co. v.
McWane, Inc.198 F.3d 567, 572 (6th Cir. 1999). The manifestation of assent by the offeree
constitutes the acceptandeord, 86 Ohio App. 3d 364, 380-84ee alsdl-Seblani v. IndyMac
Mortgage Servs510 F. App'x 425, 430 (6th Cir. 2013)Jfiless acceptance is unambiguous and
in strict conformance with the offer, no contract is formed.”) (internal citations omitted).

Ohio Revised Code § 1302.07(A), the statedification of UCC 8-204, provides that “a

contract for the sale of goods may be miadeny manner sufficient to show agreement,
including conduct by both parties which recogsiiee existence of such a contracg&eOhio
Rev. Code § 1302.07(A3ee also Energy Mktg. Servs., |86 F.R.D. 369, 374 (S.D. Ohio
1999)aff'd, 229 F.3d 1151 (6th Cir. 20007;lg Electronics, Inc. v. Newcome Caqrido. 01AP—
821, 2002 WL 338203, at *2 (Ohio Ct.App. Mar. 5, 2002).

Courts and commentators gerigragree that the UCC takedliberal view of what is

required to create a contract for the sale of go&s, e.g Am. Bronze Corp. v. Streamway
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Prods, 8 Ohio App.3d 223, 456 N.E.2d 1295, 129%i@App. 1982) (recognizing that 8§
1302.07 liberally defines the formation of sales contragt€hitectural Metal Sys., Inc. v.
Consol. Sys., Inc58 F.3d 1227, 1230 (7th Cir.1995) (recgmg that the UCC tolerates “a
good deal of incompleteness and even contradiction in offer and acceptance”); White and
Summers, Uniform Commeial Code 8§ 1-2 at 4-5 (4th Ed99) (noting that Article 2 of the
UCC makes contracts easier to form by reduciegéguired formalities). Neither the UCC nor
the Ohio Revised Code, however, eliminate the requent that, for a contract to be enforceable,
it “must ...be specific as to its essential termshsas the identity of the parties to be bound, the
subject matter of the contracbnsideration, a quantitgrm, and a price term.E.C. Styberg
Engineering Co. v. Eaton Corp192 F.3d 912, 917 (7th Cir. 20Q(Mterpreting Ohio law)
(citing Alligood v. Procter & Gamble Cp72 Ohio App.3d 309, 594 N.E.2d 668, 669 (1991)).
Moreover, “it is most often thieuyer’s purchase order, submitted@sponse to such a quotation
that constitutes the offer.Babcock & Wilcox Co. v. Hitachi Am., Ltd.06 F.Supp.2d 819, 827
(N.D. Ohio 2005)see also Tlg Electronics, In002 WL 338203 at 3Generally, the
submission of a purchase order may be deanetffer to be accepted or rejected by the
seller.”); Dyno Const. C.198 F.3d at 572 (a buyer's purchageeement is deemed an offer).
For example, ilBabcock & Wilcox Cgthe court held that a price quotation between
subcontractor and contractor didt constitute valid contractuaffer under Ohio law. Instead,
the totality of circumstances indicated that plagties’ intention was to continue engaging in
negotiations to reach a mutlyaacceptable agreemenid. A subsequent purchase order was an
offer — it contained explicit instructions redang the method of acceptance. The contractor

accepted the offer by shipping the goods, as contemplated in the purchasdédorder.
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a. Whether ASI Made an Offer to EL

This Court finds that ASI never made an offer to EL. Defendant argues that the
communications and conduct by ASI repréagwes throughout Ma2012 and June 2012
establish the existence of a contract, or at le@ate genuine issues of material fact as to
whether a contract was formed between the mari@efendant supports the assertion that ASI
made an offer by pointing to the parties’ exchaafprice quotes, pattemdjustments, and other
product details, in conjunctiamith Martin’s May 22, 2012 email in which she informed Brooks
that ASI was “going forward” on all but eightaaf-bed patterns anzbncluded with “Happy
Hanukkah.”

Plaintiff argues that the parties merelygaged in ongoing discussions, information
exchanges related to “basic product developrhant] negotiations abotite design and quality
of the proposed goods — none of which constitatesffer or acceptance. (Doc. 64 at 23-25).
According to Plaintiff, the quantities the fias discussed were a forecast — no definitive
guantity was ever provided; therpand target delivery dates, igh were discussed here, were
determined on a pre-contract basis as pati@product development process; Defendant was
provided with various informatin and approvals from Plaintifsuch as the provision of a
vendor manual, and approval of packaging Igbenly at Defendant’'sequest and with
Defendant’s knowledge that purchase ordersnmdbeen submitted; and, finally, the statement
“Happy Hanukkah” was “little more than Ms. Mi@’s congratulationso Brooks that the
products he was pitching made it to the siginprocess.” (Doc. 80 at 19-20). Moreover,
Plaintiff insists that the undisped fact that Defendant never raeal purchase orders for any of

the top-of-bed products that ASI allethe ordered is dispositive.
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This Court finds that, because (1) it is wsplited that no purchaseders were ever
issued; (2) EL was told on at least sevenasions (emails on May 22, 2012, May 30, 2012, June
18, 2012, June 21, 2012, June 22, 2012, and June 25, 2012, as well as in a conversation between
Barmucha and Nicewicz on June 4, 2012) that W& waiting for “sign-off” to complete the
purchase orders; and (3) any allegdfer was not specific as to its essential terms, including the
specific items ASI agreed to purclkea&\SI| never made an offer for a contract to EL. In addition,
any alleged agreement could not have beenfgpas to the items for purchase when EL was
still sending samples to ASI incorporating the changbad been asked to make as late as June
20, 2012. The totality of the circuwtances of this case indicate 1ASntention was to continue
engaging in negotiations and product develogrdéstussions until such time as the final
purchase orders were approved by ASI's Executive Committee and submitted to EL to accept.
See Babcock & Wilcox Gal06 F.Supp.2d at 82F;C. Styberg Engineering Gal92 F.3d at
918 (upholding the district coustconclusion that communicatiobstween the parties were
“ongoing negotiations about a contract that ne@ae to fruition rather than an actual
contract.”).

Further, the Courtfids the conduct and communioat between the parties

insufficient to establish a contract based onduct. Generally, a contract based on conduct is
found “either where there was repeated and arggoonduct manifesting an agreement or where
the parties had an established comfsgealing to which they adheredB.C. Styberg
Engineering Co492 F.3d at 91%ee also Central Transp., Inc. Cleveland Metallurgical
Supply Ca.No. 63055, 1993 WL 266924, at *2—3 (Ohia Epp. July 15, 1993) (finding that
the parties’ conduct manifested an agreemédmare the buyer submitted a purchase order, the

seller had shipped coal to the buyer on nwuasgiprior occasions, the buyer paid for each
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shipment, and the parties continued to do busimetbss manner even after a dispute arode);
Bronze 456 N.E.2d at 1300 (holding that a bindoantract was formed when the parties
followed their usual procedures for placing and atngprders). In thigase, the parties had
never previously transacted any business; tihetr® was no established course of dealing to
which they were adhering.

Moreover, while the parties engageimgoing communications discussing various
logistical details of a top-of-bed product order, ASI represeetalso continually emphasized
that the placement of an order was contingenthe submission of purchase orders. Such
statements unambiguously communicated that Ffadid not intend to onclude a bargain until
the purchase orders were submitted to Defendanérefore it would be unreasonable for EL to
assume that a binding agreement had been n®eke Frazier v. Navistar Int'l Transp. Caorp.

No. 99-CA-89, 2000 WL 426162, at *4 (Ohio Ct. Agypr. 21, 2000) (holding that there was no
valid offer based on the combination of lettensl a written applicaih about entry into a
retirement program when the letter anddpelication unambiguousindicated that the

company reserved the right to limit the numbepaiticipants in the program, that applicants
were not guaranteed particifwat, and that those who were permitted to participate would be
notified by the company in the program; basedhase factors, “Appellants had reason to know
that the bargain would not be complete uNfivistar accepted the @ication....a reasonable
person could only conclude that Navistar did intend to complete the bargain until they
manifested the further intent to accep thdividual into the program.”).

b. Whether EL Made an Offer to ASI

This Court also finds that EL did not makeddfer to ASI. Under Ohio law, a price

guotation is considered an invitati for an offer, rather than arffer to form a binding contract.
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L.B. Trucking Co. Inc. v. C.J. Mahan Constr. O¢o. 01 AP-1240, 2002 WL 1969645, at *4
(Ohio Ct. App. Aug. 27, 2002%ee also Dyno Constr. Cd.98 F.3d at 572 (applying Ohio law);
E.C. Styberg Engineering Gal92 F.3d at 918 (applying OhioNldo uphold the trial court’s
finding after a bench trial that nompact existed between the partiesjo constitute an offer,
price quotations must be made under circumstaeglencing the offeror’'s express or implied
intent that its acceptance shadinstitute binding contractSeeDyno Const. C9.198 F.3d at
574. For example, iDyno Const. Co.the Sixth Circuit, applying Qb law, found that the price
guotations at issue were not offers. The wiestimate” printed at the top of the first quote
sheet, and the message “please call” priotethe cover sheet tfie second quote sheet,
indicated an invitation to engagefuture negotiations rather than an offer to enter into a
contract. Id. Further, while each price quotation incldd¥escriptions of materials, prices, and
guantities, neither identified a place of delywerme of performance, or terms of paymeld.
Therefore, the price quotatiodsl not constitute offersld.

Plaintiff argues that, here, EL did not makeodiier. The price list ASI was provided
guotes the “FOB cost” of the standard lared “Master Carton ingictions” for how the
products are typically shipped, but does notude lead time for production, delivery port, or
delivery date. Further, Plaifftnotes that ASI was never given a revised price list for the
“revised goods” following Nicewicz’'s pposed revisions. (Doc. 64 at 29).

Even when viewing the facts in the lighbst favorable to the non-moving party, the
undisputed facts demonstrate that EL'&@quotation documents lacked evidence of
Defendant’s express or implied intent that’/A%icceptance of the quotes would constitute a

binding contract. Specifically, ¢hprice quotations did not inclutiee stated a place of delivery,
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time of performance, or terms of paymeBee, e.gDyno Const. C9.198 F.3d at 574.
Therefore, this Court finds that EL did not make an offer to ASI.

Because the Court has determined that an offer was never made by either party, the Court
need not address Plaintiff's remainingaments related to contract formatiorhe Court next
will address whether Defendant has presentadim for promissory estoppel sufficient to
withstand summary judgment.

C. Promissory Estoppel

In Count Il of Defendant’s Answer and@nterclaims, Defendant alleges, in the
alternative, that Plaintiff is liable ueda theory of promissory estoppel.

In Ohio, “[p]Jromissory estoppel is a quasi-t@ttual concept whera court in equity
seeks to prevent injustidyy effectively creating a coratct where none existedTelxon Corp. v.
Smart Media of Del., Inc2005 WL 2292800, at *21 (Ohio Ct.App. Sept. 21, 2005). “A
promise which the promisor should reasonablyeekxpo induce action or forbearance on the part
of the promisee or a third person and which dodsce such action or foearance is binding if
injustice can be avoided only byfercement of the promise."McCroskey v. Stat& Ohio
St.3d 29, 456 N.E.2d 1204, 1205 (Ohio 1983) (adopRiegtatement 2d, Contracts, § 90 (1973));
see also Shampton v. Springbo®8 Ohio St.3d 457, 786 N.E.2d 883, 887 (2008¢mi v. NHK
Spring Co., Ltd.543 F.3d 294, 303-04 (6th Cir. 2008pmmerce Benefits Grp., Inc. v.
McKesson Corp.326 F. App'x 369, 374-75 (6th Cir. 2009).

Under Ohio law, “the elements necesgargstablish a claim for promissory estoppel

are: (1) a promise clear and unambiguous iteitsis; (2) reliance by the party to whom the

! Even if an offer was made, Def#ant’s breach of contract clainould still fail because it cannot prove
acceptance, mutual assent, or that there was a “meeting wiinds,” elements thateaessential to proving the
existence of a contract under Ohio la8ee, e.gNilavar v. Osborn127 Ohio App. 3d 1, 11, 711 N.E.2d 726, 732
(1998), modified on reconsideration (May 12, 1998).
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promise is made; (3) the reliance must be reasierand foreseeable; and (4) the party claiming
estoppel must be injured by the relianc8iins v. Village of Midval€012 WL 6681851, at *4
(Ohio 5th Ct.App. Dec. 18, 2012Xee alsdNayyar v. Mount Carmel Health SyBlo. 2:10-CV-
00135, 2013 WL 2418072, at *12 (S.D. Ohio June 3, 26d&)nsideration denied sub nom.
Nayyar v. Mt. Carmel Health Sy&o. 2:10-CV-00135, 2014 WL 619394 (S.D. Ohio Feb. 18,
2014);Holmes v. WilsonNo. 2:08-CV-602, 2009 WL 3673015,*dt(S.D. Ohio Oct. 30, 2009).

Ohio courts have held that “[t]he existe or nonexistence of promissory estoppel
essentially turns on the credibility of the witnessdgdtrick v. Painesville Commercial
Properties, Inc.,123 Ohio App. 3d 575, 586, 704 N.E.2d 1249, 1255-56 (Ohio Ct.App. 1997)
(discussing promissory estoppel in the contéemployment/termination claim) (internal
guotations omitted)Malempati v. Indep. Inpant Physicians, IngNo. 12AP-565, 2013 WL
4245852, at *7 (Ohio Ct. App. 2013). Moreover, thegheto be given to the evidence and the
credibility of the witnesses are issymgnarily for the trier of fact.Patrick, 123 Ohio App. 3d at
586 (citingBechtol v. Bechto¥9 Ohio St.3d 21, 550 N.E.2d 178, 180 (Ohio 1990).

Plaintiff asserts that surmary judgment is proper on Defgant’s promissory estoppel
claim for three reasons. Firgtlaintiff maintains there waso “clear and unambiguous” promise
because any purported promise was vague s ¢égsential terms and was conditioned upon
both ASI's approval of product samples and “saifi-by ASI’'s executives. (Doc. 64 at 35).
Second, Plaintiff insists that EL could notvkaeasonably relied up@my alleged promises
made by Martin in her May 22, 2012 email becabséendant knew Martin alone lacked the
requisite authority to make any alleged promi$aird, Plaintiff argues that EL did not rely upon
the statements EL now claims it relied ondewnced by EL’s interna@mails acknowledging it

never received purchase orders from ASktdad, Plaintiff believes Defendant “jumped the
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gun” in placing its orders with the Chinese famsy “consistent with & history of plac[ing]
orders before getting customer commitment.”

Defendant responds that whether promissstpppel is appropriatarns on credibility
of witnesses, making summary judgment impropEurther, Defendant argues that Martin’s
May 22, 2012 email is not the only promise, commitment, or assurance ASI made to EL.
Defendant also asserts thia¢ questions of whether A8lade a “clear and unambiguous
promise,” whether EL relied on ASI’s alleyeromise, and whether EL’s reliance was
reasonable are all genuine issues of mati&althat require dengg Plaintiff's motion for
summary judgment.

1. Clear and Unambiguous Promise

In the context of promissory estoppel, a promise is “‘a manifestation of intention to act or
refrain from acting in a specified way, so made as to justify a promisee in understanding that a
commitment has been made Commerce Benefits Group, In826 Fed. Appx. at 374-75
(internal citations omitted). “It is a promiseathta promisor would expect to induce reliance on
the part of the promiseeld. (quotingCasilla v. Stinchcomt\o. E-04-041, 2005 WL
1845318, at *3 (Ohio Ct.App. July 8, 2005%e alsdMcCroskey v. Stat& Ohio St.3d 29, 30,
456 N.E.2d 1204 (1983). This element “is notdad by vague or ambiguous references.”
Moellering Indus., Inc. v. Nalagatl&No. CA2012-10-104, 2013 W&230678, at *4.

Ohio courts have held thtte question of whether a promiis “clear and unambiguous”
promise is a question of fadMalempatj 2013 WL 4245852, at *&ee also Miller v. Lindsay—
Green, Inc. No. 04AP-848, 2005 WL 3220215, at *11 (affingp an award of damages based on
a jury verdict that the plaintiff had proven themknts of promissory estoppel and finding that

the “evidence supports the juryerdict ...on [plaintiff's] promissory estoppel claim”).
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In the casesub judice whether any of the conduatdhcommunications made by ASI
representatives during May 2012 ahche 2012 constituted a manigdgin of intention to act —
in this case, to place purchaselers and purchase the disputagtof-bed products form EL — is
a question of fact appropriate for a jury.

2. Reliance by the Promisee

Under Ohio law, whether a party has ebsdied the reliance eleant of a promissory
estoppel claim generally isquestion of fact appropriater the jury to resolve SeeHale v.
Volunteers of Americd,58 Ohio App.3d 415, 429 § 50, 816 N.E.2d 259 (Ohio App. 1
Dist.2004) (citingUebelacker v. Cincom Systems, 1d&,0hio App.3d 268, 273, 549 N.E.2d
1210 (1988)Mers v. Dispatch Printing Co19 Ohio St.3d 100, 105-06, 483 N.E.2d 150
(1985)). Courts have recognized, however, thatreliance element can be adjudicated in
summary judgment proceedinijshe claimant fails to present evidence of reliarfg@ee, e.g.,
Morgan v. Del Global Technologies Cor@Q07 WL 3227068, *19-20 (S.D.Ohio 2007) (Rose,
J.).

In its counterclaim, Defendapteads that it relied on &htiff's “communications and
conduct in commencing the manufacture of$lbdject Merchandise.” Further, Defendant
claims that “EL would not have commencednuiactured of the Subgt Merchandise had it
known that ASI did not intend fourchase the Subject Merchandisén its summary judgment
briefing, Defendant elaborates, asserting ithalaced orders witthe factories based on
assurances that the purchaseers would be signedfpand based on Defendant’s
understanding that the orders were needed inrg.hDefendant specifitlg points to a meeting

between ASI's Nicewicz and EL’s Barmuchiaring which EL’s Barmucha claims ASI’s
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Nicewicz assured him that “theweas nothing to worry about” witrespect to “sign-off’ on and
submission of the purchase orders.

Though Plaintiff's briefing raises issuesating to the existence and extent of
Defendant’s alleged reliance atie reasonableness of the ali@égeliance, when viewing the
evidence in the light most favorable to the moavant, the Court finds that whether or not
Defendant has established the reliance elemetg pfomissory estoppel claim is a genuine
issue of material fact properly submdtior resolution to the trier of fact.

3. Reasonable and Foreseeable Reliance

Reliance cannot be reasonabeere the promisor lacks thority to make such a
promise, and the promisee knows or sbdualow of the lack of authoritySeeTelxon Corp. v.
Smart Media of Delaware, InR005 WL 2292800, *23 (Ohio App(gitation omitted) (“If the
alleged promisor has no authority to makeghamise, and the promisee knows or should know
of that lack of authority, then promissory estelymust fail as a matter of law. Simply put, such
reliance cannot be reasonables®g also Piper Acceptance Corp. v. Tenex Cag86 WL
11248, *2 (Ohio App.) (a person dealing witkreown agent must acquaint himself with the
extent of the agent's authority).

Plaintiff argues that, because Defendantkfigign-off” and purchase orders were
required to finalize any agreement, evideniogdhe fact that Defendant inquired on multiple
occasions when it would receive the purchaslersy, it also knew that neither Martin nor
Nicewicz had authority to promise that ASbwd purchase the top-of-bed goods. Defendant, on
the other hand, claims it had no such knowledge.

In light of the extent of communicatiobgtween Martin and ewicz and various EL

representatives, and the repraeagaons made by a Martin anddéwicz, a reasonable fact finder
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could conclude that Defendant did not know, sloould it have known, that neither Martin nor
Nicewicz lacked the authority to make promisesbehalf of ASI, and otherwise reasonably
relied on the alleged promise(s) made by Pltinfihus, the Court finds that whether or not
Defendant has established thatréBance was reasonable is asue properly submitted to the
trier of fact for resolution.
V. CONCLUSION

For the reasons states above, Plaintiff's Motion for Summary Judgment (Doc. 64) is

GRANTED IN PART and DENIED IN PART.

IT ISSO ORDERED.

s/ Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: March 31, 2015
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