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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Employee Health Systems, LLC
Plaintiff, Case No. 2:12-cv-00611-M HW-NM K
V. Judge Michael H. Watson
Sterling Commerce (America), LLC M agistrate Judge Norah McCann King
Defendant.

STIPULATED PROTECTIVE ORDER

IT IS HEREBY STIPULATED AND AGREEDpy and among counsel for the parties,
and subject to the approvaltbie Court, that the following $tillated Protective Order (“Order”)
shall govern the designation, disclosure, andofis&ormation, documents, or things produced
or exchanged during discovery in this matter purst@Rule 26(c) of the Federal Rules of Civil
Procedure.

Natur e of Protected | nfor mation

1. For the purposes of this Order, themié'producing party” means the party
or third party who produces or provides infotiaa, documents, or things in discovery in this
matter within the scope of Fed. R. Civ. P. 34therwise, and the terfneceiving party” means
the party or third party who receiveshunformation, documents, or things.

2. “Confidential” information means non-public pricing, marketing,
financial, sales, market share, human res@@ed/or other business information, as well as
non-public personal informatiomsject to confidential treatemt under Fed. R. Civ. P. 26.
“Confidential” information may include, wibut limitation, (a) information, documents, or

things produced or exchangedtlnis action in formal discovemyr otherwise; (b) information,
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documents, or things produced by non-parties whdta subject of discowem this action that

the non-parties are under an obligation to maintain in confidence; (c) answers to interrogatories
and responses to requests for admission or dikeovery requests; deposition, hearing, or

trial transcripts; and (e) anyretr documents or information thettiould otherwise be subject to
confidential treatment under Fed. R. Civ. P. 26.

3. A producing party may designate asof@idential” only information that
the producing party in good faitkasonably believes meets the requirements of Paragraph 2
above.

4. The designation “Confidentia Attorneys’ Eyes Oly” shall be limited to
information that any producing party, includitigrd parties, in good fth, believes to contain
(a) trade secrets that shouldsadbject to confidential treatmembder Fed. R. Civ. P. 26.; or (b)
other “Confidential” information @defined in Paragraph 2) the disclosure of which is likely to
cause competitive, commercial, or other substhmjury to the produieg party and should be
subject to confidential treatment under Fed. R. Civ. P. 26.

5. A producing party may designate as “Confidential - Attorneys’ Eyes
Only” only information that the producing g in good faith reasonably believes meets the
requirements of Paragraph 4 above.

6. Any copies, analyses, notes, abstsaextracts, summaries, memoranda,
or other writings or documentisat contain, reflect, reveal, ggest, or otherwise disclose the
substance or content of any “Catential” or “Confidential - Attorneys’ Eyes Only” information
shall also be deemed to bedi@fidential” or “Confidential - Atorneys’ Eyes Only” under this

Order.
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7. This Order is not intended to applyitdormation that, in fact, has not
been maintained by a party mon-party on a adfidential basis. Accoidgly, the parties agree
that no information, document, or thing dhmd designated, regarded, or treated as
“Confidential” or “Confidential Attorneys’ Eyes Only” if:
(@) it is in the public domain or gendlsaavailable to the public at the
time of production or disclosure; or
(b) it becomes part of the public domar generally available to the
public through no fault athe receiving party; or
(©) the receiving party can show that the information was otherwise in
its rightful and lawful possessionthe time of production or disclosure.
8. A producing party at any time may remove the “Confidential” or
“Confidential - Attorneys’ Eye®©nly” designation from any information, document, or thing that
the producing party has so designated.

Restriction on Use of Produced | nfor mation

9. All documents, transcripts or other ngds subject to this Order within
the scope of Fed. R. Civ. P. 34, and all infaiioraderived therefrom (including, but not limited
to, all testimony, deposition, or otherwise, ttefers, reflects or berwise discusses any
information designated Confidential hereunder)]Ista be used, directly or indirectly, by any
person for any business, commercial, or cditipe purposes or for any purpose whatsoever
other than solely for the preparation and trialha$ action in accordance with the provisions of
this Order.

10.  Nothing herein shall affect or restritte rights of any party with respect
to its own documents or to the information obéal or developed independently of documents,

transcripts, and materials afforded coefitial treatment pursuant to this Order.
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11.  Nothing in this Order shall prevea party from using at trial any
information or materials designated “Confidentiai™“Confidential - Attaneys’ Eyes Only.”

Disclosur e of Protected | nfor mation

12. “Confidential” or “Confidential - Attoneys’ Eyes Only” information shall
not be disclosed by the receiving party to anmgpe or entity except in accordance with the
terms of this Order.

13. “Confidential” information may belisclosed, summarized, described,
characterized, or otherwise communicated or nea@éable, in whole oin part, only to the
following persons who have an actual neetlaee access to “Confidential” information for use
in this litigation:

(@) aparty’sin-house counsel and et outside counsel and their
respective staff, provided theyeaassisting in the prosecutiondefense of this action;

(b)  outside experts and consultants, #rar respective staff, retained
to assist the parties or thewunsel as consultants expert withesses for the purpose of this
litigation, subject to the rasttions set forth in Paragraph 14 of this Order;

(c) any party or employees of any receiving party who are assisting
counsel in this action, bject to the restrictions set forithh Paragraph 14 of this Order;

(d)  any person identified as an autloorecipient of a document, or
who otherwise has or has had lawful possessidheoflocument or information, subject to the
restrictions set forth in Pagraph 14 of this Order;

(e)  deponents in this litigation, subjeotthe restrictions set forth in
Paragraph 14 of this Order;

() the Court or any personnel of tGeurt, and any court reporters or

videographers retained to record and/or transcribe trial or diepagsstimony in this action; and
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(9) personnel of photocopy, graphicsigation, or jury consulting
firms engaged by a party in commtien with thislitigation.

14.  All persons who are given access tiormation pursuant to Paragraphs
13(b), 13(c), 13 (d), or 13(e) may obtain acdes¥onfidential” information only after such
persons have confirmed their understanding aneleaigent to abide by the terms of this Order by
signing a copy of the Declarati of Compliance attached Bghibit A to this Order.

15. Information designated “ConfidentialAttorneys’ Eyes Only” may be
disclosed only to the following persons:

(@) retained outside counsel, and tretaff, provided they are assisting
in the prosecution or defense of this action;

(b) in-house counsel dedicated tegétion and litigation-related
matters, not to exceed a totaltbfee (3) in-house counsel who may view the information;

(©) outside experts and consultants, #malr respective staff, retained
to assist the parties or thewunsel as consultants expert withesses for the purpose of this
litigation, subject to the rasttions set forth in Paragraph 16 of this Order;

(d)  deponents in this litigation, subjeotthe restrictions set forth in
Paragraph 16 of this Order;

(e) any person identified as an autlmrecipient of a document, or
who otherwise has or has had lawful possessidheoflocument or information, subject to the
restrictions set forth in Pagraph 16 of this Order;

() personnel of photocopy, graphicsigation, or jury consulting

firms engaged by a party in conneatwith this liigation; and
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(9) the Court or any personnel of tGeurt, and any court reporters or
videographers retained to recaad/or transcribe trial or gesition testimony in this action.

16.  All persons who are given access tiormation pursuant to Paragraphs
15(b), 15 (c), or 15(d) shallrft be required to confirm thrainderstanding and agreement to
abide by the terms of this Order by signing tlrexration of Compliancattached as Exhibit B
to this Order.

17. A deponent at his or her depositimay be shown “Confidential” or
“Confidential - Attorneys’ Eyes Only” informatioeven if the witness does not otherwise qualify
for access to the information. Such a deponemtelier, may not retain a copy of any portion of
the deposition or exhibits to the depositioferencing or containing the “Confidential” or
“Confidential - Attorneys’ Eyes Only” inforntiemn about which the deponent was questioned.

18.  Counsel of record for each padlgall maintain th original signed
Declarations of Compliance.

19. The parties may designate prelimiity the deposition testimony and
exhibits (or portions thereof) ainy witness in the litigation d€onfidential” or “Confidential -
Attorneys’ Eyes Only” at the time of the depims by advising the repter and all parties of
such fact during the deposition. If any portion of a videotappdditgon is designated pursuant
to this Paragraph, the videocassette, CD, DVhter digital media container shall be labeled
with the appropriate legend. Unless a shortdimee period is requested as set forth below,
within twenty-one (21) days of receipt of a tsaript, the deponent, higdr counsel, or any other
party may redesignate approprigtations of the anscript “Confidential” or “Confidential -
Attorneys’ Eyes Only.” The gmnent, his/her counsel, any other party shidist on a separate

piece of paper the numbers of the pages oflép®sition transcript comining “Confidential” or
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“Confidential - Attorneys’ Eyes Only” inforation and serve the same on opposing counsel.
Pending such designation, the entire deposit@mstript, including exhibits, shall be deemed
“Confidential - Attorneys’ Eyes Only” infonation, as preliminarily designated. If no
redesignation is made within twenty-one (21) dafysr receipt of the @anscript, the transcript
shall be considered not to contain any “Conftddhor “Confidential - Attorneys’ Eyes Only”
information. A party may reasonably requeshartening of the time period within which a
confidentiality designation faa deposition transcript must be made for the purpose of
conducting effective discovery, and consent to sucdguest shall not heareasonably withheld.
In the event of a dispute asaaequest for a shortened time pdrithe parties shdirst try to
dispose of such dispute in good faith on an inforbaelis. If the disputeannot be resolved, the
party requesting the shortened time period mguest appropriate relief from the Court. The
parties agree, subject to Court approval, sah relief can be in the form of a telephone
conference to be scheduled a ourt’s earliest convenience withe objective of obtaining an
immediate resolution of the dispute.

Designation of Confidentiality

20. The designation of information as “Caéntial” for the purposes of this
Order shall be made by making the first pafthe document and each succeeding page of the
document that contains the “Confidential” infation with an appropriate stamp, sticker, or
other indicia in substantially the following form:
CONFIDENTIAL

The designation of information as “Confidehtidttorneys’ Eyes Only” for the purposes
of this Order shall be made by making the first page of the document and each succeeding page
of the document that contains the “ConfidentiAttorneys’ Eyes Only” information with an

appropriate stamp, sticker, or othedicia in substantially the following form
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HIGHLY CONFIDENTIAL

21. Inthe event that any party to thisdation or any interested member of
the public disagrees at any pointthese proceedings witlny designation made under this
Order, the parties shall first ttg resolve such dispute in gotaith on an informal basis through
discussion with the attorney or unrepresemady seeking discovery in accordance with Local
Rule 37.1. If the dispute cannot tesolved, then the party ot@mested member of the public
objecting to the designation, at lon expense, may seek appropriaieef from this Court.
During the pendency of any challenge to theigieation of a document or information, the
designated document or information shall continue to be treated as “Confidential” or
“Confidential - Attorneys’ Eyes Only,"ubject to the provisins of this Order.

Court Filings and Proceedings

22. A party seeking to filany “Confidential” or “Confidential - Attorneys’
Eyes Only” information must seek leave of Qdorfile documents under seal. Leave will only
be granted upon a showing of good cause tdaH#edocuments under seal. If leave is obtained,
then a party may file the docuniemwith the Clerk in compliance with Local Rule 79.3. Where
practicable, a redacted version of the document will be filed on the public record.

23.  Any party, or any interested meml#rthe public, may challenge through
appropriate motion practice tipeopriety of maintaining theonfidentiality of any document
filed or presented pursuant to Paragraph 22 above.

24. To the extent any dispute arises about the propriety of filing any document
under seal, maintaining any document urslal, or presenting any documantamera
pursuant to Paragraph 22 above, it shall bedgbponsibility of the pdy that designated the
document “Confidential” or “Confidential - Attneys’ Eyes Only” to undertake any steps

necessary to defend the documengsfrential and/or sealed status.
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I nadvertent Production or Disclosure

25.  Inadvertent production of documentstbings shall not constitute a
waiver of confidentiality.

26. If a producing party inadvertently gatuces or discloses documents or
other information without thproper designation of confidenitg, the producing party may
nevertheless assert the confidentiality of the documents or information by a written notification
to the receiving party that specifically idergsdithe document or information and its designation
as “Confidential” or “Confidential - Attorneys’ Ey&3nly.” The parties shall thereafter treat the
documents or information as “Confidential”‘@onfidential - Attorneys’ Eyes Only.” When
information not initially designatkas “Confidential” or “Confidential - Attorneys’ Eyes Only”
is later so designated, each patall make a reasonable efftwtretrieve documents containing
the later-designated “Confidential” or “Confideadtt Attorneys’ Eyes Only” information and
shall make reasonable efforts to obtain the agreeaigrersons to whom the disclosure of such
information may have been made to treat sofdrmation as “Confidenal” or “Confidential -
Attorneys’ Eyes Only,” but no sanctions shallimposed upon a party for any disclosure made
before receipt of the writtemotification ofthe designation.

27. If information or documents subjectacclaim of attorney-client privilege,
attorney work product, third-party confidenityg, or any other applicable privilege are
inadvertently produced or disclosed, such produactir disclosure shall in no way prejudice or
otherwise constitute a waiver of, or estoppel as to, any claim of privilege or work product to
which the producing party wouldlarwise be entitledlf and when a producing party ascertains
that privileged or otherwise protected inf@on was inadvertently produced, the producing
party shall notify the receiving pgg of the producing party’s claimf privilege and the basis for

the claim. After being notifiedhe receiving party nai promptly returnsequester, or destroy
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the specified information and any copies it has; must not use or disclose the information until the
claim is resolved; must take reasonable stepstt@ve the information if the receiving party
disclosed it before being notiieand may promptly presentetinformation to the Court under

seal for a determination of the claim. Thedqurcing party must preserve the information until

the claim is resolved.

Third-Party Information

28.  Third parties who are requested toguce documents or things or provide
testimony in this action may avail themselveshef provisions of thi©rder by endorsing it and
may designate and produce documents, thangsstimony containing “Confidential” or
“Confidential - Attorneys’ Eyes Only” infornien in accordance withs provisions without
further action by the Court.

M iscellaneous

29.  Within sixty (60) days after the fihgermination of tis litigation, all
documents, transcripts or other materials afforc@didential treatment pursuant to this Order,
including any extracts, summaries or compilatitaken therefrom, bugxcluding any materials
which in the good faith judgment of counsel arekyaroduct materials, shall be returned to the
individual or entity having produced or furnisheame. Provided, however, that this foregoing
Paragraph expressly does npply to any confidential materiéiled with the Court, which
material will be disposed of in accordance with Local Rule 79.3(c).

30. Entering into, agreeing to, and comiply with the terms of this Order
and/or producing or receiving “Confidentialt “Confidential - Attorneys’ Eyes Only”

information shall not:
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(@) operate as an admission thay garticular “Confidential” or
“Confidential - Attorneys’ Eyes Only” informatiotontains or reflectsade secrets or any other
type of confidential information;

(b) prejudice in any way the rights afproducing party to objection to
the production of documents ofanmation that the producing gg considers not subject to
discovery; or

(c) prevent the parties under this Orffemm agreeing to alter or waive
the provisions or protectioqovided for in this Order withespect to any particular
information.

31. If any person qualified to obtain @fidential” or “Confidential -
Attorneys’ Eyes Only” information under this Order their agents aepresentatives, should
receive any request for “Confidential” or “Caaténtial - Attorneys’ Eyes Only” information
received by that person in this action, whetheough formal compulsory process or lawful
authority of the court or otherse, such person, agent, opresentative, before responding,
promptly shall serve written notice of the requastounsel for all parties to this Order to allow
the producing party or parties to move for @prapriate court or tribunal for a ruling regarding
the necessity of complying with the reque&bsent a ruling from the appropriate court or
tribunal on such a motion, the person or pegteiving the request famformation shall not
produce any such information and shall theergftoduce the information only insofar as the
court or tribunal may direct.

32.  Upon final termination of this aicin, whether by final judgment,

settlement, dismissal, or othendil disposition, the provisions ofishOrder shall continue to be
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binding upon all parties, persoms,entities who are subjectits terms, and the Court shall
retain jurisdiction over the parties and the subjeatter for the purpose of enforcing this Order.

33.  Any party may apply to the Court atyatime for relief from any provision
of this Order.

34.  Any party may apply to the Court fadditional protectin or disclosure
beyond the terms of this Order with respect torifidential” or “Confidetial - Attorneys’ Eyes
Only” information, as that pty may consider appropriate.

35. The Court retains the right to allasisclosure of any subject covered by
this Order or to modify this Order at any time in the interest of justice.

36. The parties agree to be bound by fArsler pending the execution and

issuance of this Order by the Court.
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Date: October 31, 2012

s/ Robert C Wood / per authority s/ Kelli Jones Stiles
Robert C. Wood (0071861) Elizabeth P. Kessler (OH 0061730)
rwood@rwoodlaw.com ekessler@jonesday.com
THE LAW OFFICES OF ROBERT C. WOOD Kelli Jones Stiles (OH 0076281)
1907 Leonard Avenue kjstiles@jonesday.com
Suite 100 JONES DAY
Columbus, Ohio 43219 Street Address:
Telephone:  (614) 252-3146 325 John H. McConnell Boulevard, Suite
Facsimile: (614p58-3505 600

Columbus, OH 43215-2673
Attorneys for Plaintiff Mailing Address:
Employee Health Systems, LLC P.O. Box 165017

Columbus, OH 43216-5017
Telephone:  (614) 469-3939
Facsimile: (6144%61-4198

Attorneys for Defendant
Serling Commerce (America), LLC

Signed the __, day of October, 2012.

It isso ORDERED.

s/ _Norah McCann King
The Honorable Norah McCann King
United States Magistrate Judge
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EXHIBIT A

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Employee Health Systems, LLC
Plaintiff, Case No. 2:12-cv-00611-M HW-NMK
V. Judge Michael H. Watson
Sterling Commer ce (America), LLC M agistr ate Judge Norah McCann King
Defendant.

DECLARATION OF COMPLIANCE

[, (print or type full name) , declare under

penalty of perjury under the laws of the Unit&tdtes of America that the following statements
are true and correct:

1. | reside in County, in the state of . lam

employed by (state name and address of employer)

(state position)

2. | have read the Stipulated Protectnaler entered in this case, a copy of
which has been given to me.

3. | understand and agree to complyhwand be bound by the provisions of
the Stipulated Protective Ondepon receipt of anyConfidential” information, document, or

thing.

4, | will be personally subject to the Stipulated Protective Order and all of its

requirements and procedures, and will be subjetttegurisdiction of the United States District

Court for the Southern Districf Ohio for enforcement of éhStipulated Protective Order.
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Executed at on this day of

(Signature)
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EXHIBIT B

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Employee Health Systems, LLC
Plaintiff, Case No. 2:12-cv-00611-M HW-NM K
V. Judge Michael H. Watson
Sterling Commerce (America), LLC M agistrate Judge Norah McCann King
Defendant.

DECLARATION OF COMPLIANCE

[, (print or type full name) , declare under

penalty of perjury under the laws of the Unit&tdtes of America that the following statements
are true and correct:

1. | reside in County, in the state of . lam

employed by (state name and address of employer) as

(state position)

2. | have read the Stipulated Protectteler entered in this case, a copy of
which has been given to me.

3. | understand and agree to complyhwand be bound by the provisions of
the Stipulated Protective Ondepon receipt of anyConfidential - Attorrey’s Eyes Only”
information, document, or thing.

4. | agree that | will not reveal ‘hfidential - Attorneys’ Eyes Only”
information to, or discuss such with, any mersvho is not entitled tceceive “Confidential -

Attorneys’ Eyes Only”
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information in accordance with the Orderwill use “Confidential - Atorneys’ Eyes Only”
information only for the purposes of facilitatitige prosecution or defense of the action and not
for any business or other purpose. | will otherwise keep all “Confidential - Attorneys’ Eyes
Only” information confidential in accordance with this Order.

5. | agree that | will be subject to the jurisdiction of the United States District

Court for the Souther Districtf Ohio, for enforcement of éhStipulated Protective Order.

Executed at on this day of ,

(Signature)
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