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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

OBAMA FOR AMERICA , et al.,
Case No. 2:122V-0636
Plaintiffs,
JUDGE PETER C. ECONOMUS
V.
OPINION AND ORDER

JON HUSTED, et al., ON PRELIMINARY INJUNCTION

Defendants.
“A citizen has a constitutionally protected right to participate in ieleston an equal
basis with other citizens in the jurisdictionDunn v. Blumstein, 405 U.S. 330, 336 (1972). In
Ohio, that right to participate equally has been abridged by Ohio Revised§G&0®.03 and
the Ohio Secretary of State’s further interpretation of that staititeregard to irperson early
voting. In 2005, Ohicexpandegarticipationin absentee balloting and-person early votingp
include all registered Ohio voters. Notw-person early voting” has been redefined by@imeo
legslatureto limit Plaintiffs’ access to the pollsThis Court mustletermine wether preliminary
injunctive relief should be granted to Plaintiffs on their claim that ®hestriction ofin-person
early voting deprives them of their fundamental right to votd-ollowing Supreme Court
precedent, this Court concludes that Plaintiffs have stated a constitutiomaticé is likely to
succeed on the merits. As a resudind as explained belewthis Court grants Plaintiffs’

motion for preliminary injunction.

PROCEDURAL BACKGROUND
Plaintiffs Obama for America, Democratic National Committee, and Ohio Democratic

Party (“Plaintiffs”) filed a complaint against Jon Husted, in his official capacity as Ohio
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Secretary of State, and Mike DeWine, in his official capacity as Ohio Attdaemeral (“the
State”or “Defendants). (Doc. # 1.) Intheir complaint, Plaintiffs allege that implementation
of a 6 p.m. Fridayleadline for iaperson early voting codified in Ohio Revised Code (“ORC")
§ 3509.03 unconstitutionally infringes on the fundamental right to.¥/dteaddition, Plaintiffs
allege thatconflicting and different deadlines for-person early voting violate the Equal
Protection clause of the United States Constitution.

The Ohio Revised Code, as interpreted byeddantSecretary of Statelusted, provides
for two different deadlines for tperson early voting: one f6LJOCAVA” voters—voters who
fall within the stated definition under the Uniformed and Overseas Citizens Abs¥ioter
Act>—and another deadliner non-UOCAVA voters, i.e, all other voters. Plaintiffs filed a
Motion for Preliminary Injuntion, seeking to prohibit the State franforcing the 6 p.m. Friday
deadline and to restore-person early voting to all Ohio voters through the Monday before
Eledion Day. (Doc. # 2.) Plaintiffs filed an Affidavit in Support of their motion, with exkibi

(Doc. # 3.)

! For the purposes of this Opinion, the Court usesptirson early voting” to refer to the period of time when a
registered Ohio voter may cast his or her ballot in person atah étections board or other designated site. In
addition, the Court uses l&ction Day” to refer to November 6, 2012; “Friday” to denote the Friday b&etion
Day; “the weekend” to refer to the Saturday and Sunday before Eleciigrabd “Monday” to refer to the Monday
before Election Day.

2 |n 2009, Congress passed theitdity and Overseas Voter Empowerment Act (‘MOVE Act”), which amended th
Uniformed and Overseas Citizens Absentee Voting Act of 1986 ("UDA 42 U.S.C.§ 1973ff, et seq. Pub.L.
No. 11184 §§ 577 to 582, 583(a), 584 to 587, 123 Stat. 2190 (2009). UOCA¢ramended by the MOVE Act,
required the states to implement particular reforms prior to the Nove2i€r general elections to prevent the
disenfranchisement of absent uniformed services and overseas vOieiI®s statutes with regard to UOCAVA
voterscan be found in Ohio Revised Code Chapter 3511.




Pursuant to a briefing schedule ordered by this Court, the Statée
Defendant/Intervenordiled memorandin opposition (dos # 9 andL0). Plaintiffs filed a reply
in support of their motion. (Doc. # 20.) Two groups filed motions for leave to file amietis, br
and those motions were granted and the amicus hwiefs deemed filednstanter. (Amicus
brief of American Centerof Law and Justice, doc. # 19; amicus brief of County of Cuyahoga,
Ohio, doc. # 38.)

On August 15, 2012, this Court held a hearing on Plaintiffs’ motion for preliminary
injunction. The parties filed numeroaeghibits: Plaintiffs’ Exhibits(docs # 34, 341 — 34-42)
Defendants’ Exhibits, which includexhibits of both the State and [@afiant/Intervenoréocs
# 35, 351 — 35-12). In addition, after the hearing, the State Defendants filétbtace of
Secretary of State Directive 20B3. (Docs # 40and 401.) In response to that notice,
Plaintiffs filed a Supplemental Memorandum, with exhibits gd#&c42 42-1 — 42-5, to which
the State Defendants filed a response (doc. # 44). Thereafter, Plailetiffa flotice of Further

Developments, with exhibits. (Doc. # 46, 46-1 — 46-2.)

Il. LEGISLATIVE BACKGROUND
A. I n-Person Early Voting Rights

Arguably as a response to the problems attendant 200w general electighthe Ohio

% On August 1, 2012, Defendant/Intervenors Military Groups filed a Motioimtervene. (Doc. # 8.) This Court
granted the motion in an Order dated August 6, 2012. (Doc. # 12.)

* See, e.g., League of Women Votersv. Brunner, 548 F.3d 463 (6th Cir. 2008) and descriptions therein.




General Assemblgstablished ndault absentee votingliminating the qualifications voters had
been required to meet under the fordaav. (HB 234,126th Leg. (Oh. 2005amending Ohio
Rev. Code §8509.02(A) and (C), 3509.03, and 3509.04(B)n)doing so, the Statexpanded
to all Ohio voters the right to vote absentee and the right to cast that vote in pergovoeitls

county’s board of elections (or other designated site) through the day befotierEDay>

B. L egislative Ambiguity

On June 29, 2011, the Ohio General Assembly passed Amendstiti§elHouse Bill
Number 194 (“HB 194”). Governor John Kasisignedthe billon July 1, 2011. By passing HB
194, the Ohio General Assembly sought to eliminate the last three daybyoihgserson voting
for all voters but instead it created two deadlines: Friday at 6 @mma end of business

Monday® On July 13, 2011, th&29th Ohio General Assembly passed Amended Substitute

® See H.B. 194, 129th Leg. (Oh. 2011) (“HB 194”) &8509.01 (setting no deadline prior to HB 194 amendments),
§ 3509.03 (setting a deadline of MondayB511.02 (setting a deadline of Monday), &®b511.10 (prior to HB 194
amendments, setting a deadline of Monday darly in-person voting.) The Ohio Revised Code provisions
regarding early voting are not a model of legislative clarity. The praslanguage is disorganized and generally
confusing, containing numerous deadlines that are not clearly igentifi

® For nonUOCAVA voters, HB 194 amended3509.01 to provide that, “[flor all voters who are applying to vote
absent voter’s ballots in persdrgliots ... shall continue to be available for use through six p.m. on the last Friday
before the day of the election.” (HB 194, Sec. 3509.01(B)(3).) However, HBIid92bt change the language in
§3509.03, which set the end time forperson early voting at close of business the day before an election. (HB
194, Sec. 3509.03.) The deadline fopirson early voting was inconsistent: Friday at 6 pmd.close of business

on Monday. In addition, HB 194 amende®%511.10 to make the deadline forgarson early voting deadline for
UOCAVA voters consistent with the deadline for HO®CAVA voters, changing the deadline from the close of the
polls on Election Day to “during the time that absent voter’s ballots may lieincagrson.” (HB 194, Sec.
3511.10.) However, HB 19did not amend §511.02, which permitted iperson early voting by UOCAVA voters




House Bill Number 224 (“HB 224”). The bill was signed on July 27, 2011 but did not become
effective until October 27, 2011. HB 22dmendedoth §83509.03 and 3511.0® end early
voting forall Ohio voters afriday at 6 p.m.Before HB 224 went into effect, on September 29,
2011, areferendum petition was filedhe immediate effect of whichag to puton hold HB

194’s amendments. (See McTigue Aff. Ex. 8) With HB 194 on holdHB 224 served to
continue thdegislativeconfusion with conflicting and unclear deadlires.

Defendant Secretary of State addressed the issue of inconsispamsamearly voting
deadlines irthe Secretary of Statédvisory 201107, datedOctober 14, 2011 (McTigue Aff.,

Exh. 8.) That advisory directedll Ohio elections boards limit in-person early voting for nen
UOCAVA voters to 6 p.mthe Friday before Electioay but to extend the deadline to
UOCAVA voters through the Monday before Election Day.

On May 8, 2012, thel29th Ohio General Assembly passed Substitute Senate Bill
Number 295 (“SB 295”). SB 295 was signed on May 15, 2012 and became effective @t Augu
15, 2012. Although SB 295 repealed HB 194, it did not repeal the changes made by HB 224. It
therefore enactedto law the posteferendum status of the-person early ving deadlines.

Specifically,nonlUOCAVA voters may vote early iperson until 6 p.m. on Friday pursuant to

until the close of regular business hours on the day before the electiom, thimresulted in two deadlines for in
person early voting: Friday &tp.m.and close of business on Monday.

" Pursuant to ORG 3509.03, the deadline for nd#OCAVA voters is 6 p.m. Friday. UOCAVA voters have two
deadlines, 6 p.m. Friday and end of business on the Monday before ElectiopuBaant to ORG§ 3511.02,as
amended by HB 224, and 3511.10, as that section provided prior to HB 194, respectivel




8 3509.03 while 8 3509.01 contains no deadlin®otwithstanding any attempts at consistency,
UOCAVA voters are again left with two deadlines: Friday at 6 p.m., pursuar®3@1802, and
the close of business on Monday, pursuant to § 3511.10.
On June 22, 2012, the Secretary of State issued DirectiveZZ0{Refs. Exh. 2.)In this

one, he stated as follows:

In order to ensure uniformity across counties and reduce lines at

polling places for the November 6, 2012 General Election, the

Secretary of State’s Office will mail absentee ballot applications,

by nonforwardable mail, to 1) every registered voter in Ohio in

“active” status [footnote omitted], and 2) every registered voter in

Ohio who voted in the 2008 presidential el@ctas reflected in the

Statewide Voter Registration Database, regardless of voter status

as described herein.

On Wednesday, August 15, 2012, Defendant Secretary of State ismibdrdirective

that sets uniform “regular business hours” for all Ohio elections boards, begdaiober 2,
2012 through November 2, 201ZDirective 201235, filed by Defendants, doc.4€-1.) The
directiveeliminatesweekend hours. Henceforth, all Ohio elections boards will be lopgveen
Monday and Fridg from 8:00 am through 5:00 pemtil the last two weeks prior to Election
Day, when the hoursxtendto 7 p.m® Defendant Secretary of State stated, in the directive, as
follows:

[A]fter talking with election officials across the state, | have

decidedto level the playing fieldon voting daysand hours during

the absentee period order to ensure that the Presidential Election
in Ohio will beuniform, accessible for all, fair, and secure

8 All Boards of Elections are closed on Monday, October 8, 2012 in observancéaté Adliday. The next day,
Tuesday, October 9, 2012, Boards of Elections abe topen from 8 a.m. to 9 p.m. (Directive, doc. #4Page 2.)




(Doc. # 40-1, page 2, emphasis added.)

For nonlUOCAVA voters, weekend Hperson early voting no longer exists. To
participate in iaperson early voting, an Ohio voter must cast his or her vote during the
traditional work week, during typical working hourgxcept fo the last two weeks prior to
Election Day, when elections boards are open until 7 waekdays, until Friday, November 2,
2012 at 6 p.m.

The lack of weekend voting hours affects UOCAVA voters, as well, as ¢beetary
forbids any county elections board to be open on the weekends between October 2 and
November 2. According to Defendants, thisedtive does not instruct elections boards to be
open the weekend prior to Election Daystead leavingJOCAVA voters’ access to hperson

early voting to theliscretionof each county elections board. (Defs. Response, page 1.)

II. THE PARTIES' ARGUMENTS

A. Plaintiffs

The gravamen of Plaintiffs’ complaint is that all Ohio voters shbal@ble to vote during
the three days prior to Election Dayas they havsince 2005-andthatthe State’gestriction of
in-person early votings an unconstitutional violation of the Equal Protection Clause of the United
States Constitution. Sée Complaint and Motion for Preliminary Injunction.) Plaintiffs seek a
court orderpreventing the State from enforcing-eday 6 p.m. deadline and restoring early-in
person voting rights to all registered Ohio voters. (Complitt)

Plaintiffs assert thattérs of thousands of Ohio voters” will seek to exercise their right

“to cast their votes in the three days prior to Election-Baycritical right that was granted to all




gualified Ohio voters in 2005, used by an estimated 93,000 Ohio voters in the 2008npicdsid
election, and inequitably taken away from most, but not all, Ohio voters withoutcaistifi in

the last year.” (Motion for Prelim. Inj., page 1lh support, Plaintiffs submit fo statistical
studies. One study asserts that 17.8% of 2010 Odaoly voters cast those votes in person at
local boards of elections. (“A Study of Early Voting in Ohio Elections,” The Bayliss
Institute of Applied Politics at the University of Akromigc. # 3431 at pages +2.) Thestudy
also notes thatearly voters were more likely than electiolay voters to be women, older, and of
lower income and education attainmengltl. at page J. “[E]arly voters appear to have favored
Democratic candidates in 2010 and 2006, while eled@n voters favored Republican
candidates.” 1¢l. at pages 2.) From the 2006 and 2008 elections, early voting in Ohio
increased from 639,416 voters to 1,717,26trs, representing an increase to 20% of registered
voters and 30.2% of the vote caglkd. at pages 8.) In 2010, a survey of early voters indicated
that at least 29% cast their vote in the seven days before Election Dayat page 5.)
Significantly, the study indicated that early voters “tend to have lower income than elayion
voters” with the difference “most noticeable among people with annual incomessahées
$35,000.” (d. at page 15.) The study does point out that both earlyebationday voting

groups have approximately the same number of people in the highest incomeycatelgor

In another study, a voter advocacy group reviewed data from the 2008 General Election

and, extrapolating information collected in seven Ohio counties, concluded that over 100,000

voters would vote in person during the last three days before Election Day. € Uddeheast
Ohio Voter Advocates, doc. # 32, page 2;see also “Effects of HB194 and SB148 on

Absentee Voting. Part 1. Expected Crowdaign-Person Absentee Voting in 2012,” Northeast




Ohio Voter Advocates, doc. # 38, page 2concluding that “a short absentee voting period
with uniform hours for all counties would cause xaonform crowding and most likely, a nen
uniform loss of vote in different counties.”)

The Northeast Ohio Voter Advocates also produced a study based on data from the
Cuyahoga County, Ohio Board of Elections and the 2010 censuRaci& and ethnic
proportions of early wperson voters in Cuyahoga County, General Election 2008, and
implications for 2012,” doc. # 3385.) That study indicates that the new restrictions grenson
early voting disproportionately impacts African American voters in Cuyaogaty.

Finally, the Franklin County Board of Elections prepaae@port “to identify when EIP
[Early In-Person] voting was most utilized, to identify spatial patterns/trends obd#?s, and
to study the racial and ethnic malgg of EIP voters,” based on a file of all 2008person early
voters in Franklin County and 2010 Census data. (“2008 Early In-Person Voting,” doc. # 34-34.)
The reportconcluded thatn-person early voting accounted for 9% of all ballots cast in 2008,
representing 51,785 voters. Id( at page 3.) Other statistical data indicated that a
disproportionately higher number of African Americans voted early and that 82% oflglirea
person votes were castluring either afterhouron weekdays, on weekends, or the Monday
before the electidr]” (1d.) In addition, the study showed that 67% ofekeay early ifperson
voting took place after 5 p.mld()

Defendants do not submit any countervailing statistical information, otheatharticle
from “PSOnline” written by three authors from Reed Colleg@iagon (Defs.” Exh. 11.) That
article povides a general, national overview of earbting election reforms, but thawerview

is based primarily on information obtained no later than 2005, and it does not offer ang specif




statistics related to Ohio.

Prior to the legislative flurry and the Secretary of State’s interpretaficarne, Ohio
voters had the right to vote during the 35 days leading up to Election Day, weekends inclusive.
Now, except for voters serving in the military or located overseatgrymay cast their votes
only during limitedweekdayworking hoursand, then, only until 6 p.m. on FridayPlaintiffs
argue that the burden is substantial, disproportionately affects minority akihgvolass voters,

and is the result of arbitrary treatment by the State.

B. Defendants

Defendants’counterargument is thathe burdens on Ohio boards of election call for
restricted hour$or in-person early voting, including the weekend prior to Election Day, with the
exception of UOCAVA voters whose spactreatment is both necessary and commendable.
support,Defendants offer the declaration thfe Deputy Assistant Secretary of State, Matthew
Damschroder (Defs.” Exh. 8, doc. #-39b and the declarations of two career military officers,
Colonel DuncanD. Aukland and Captain Robert H. Carey, Jr. (Defs.” Exhs. 7 and 9,
respectively). Defendantdist the various duties imposed on elections boards and poll workers
from displaying a precinct map and collecting supplies to preparing theblfit of registered
voters which contain “notations of those voters who have already requested an alzslentey b
mail or in person in order to prevent an absentee voter from also casting a regotaorball
Election Day” pursuant to OR§3509.06(D). (Mem. Contra, pages 17 — 18.) Defendants assert
that permitting all Ohio voters to vote in person the three days prior to Election iDay w

interfere with elections boards’ collective ability to prepate. &t 18.)

10




Themilitary officersdescribe the particulaifficulties faced by military voters who may
need access to voting the last three days priéid¢otion Daydue to unexpected deployment
Defendantgpoint outthat without those last three days, a suddenly deployed serviceperson may
not be able to votat alt

The Ohio General Assembly recognizes the nature of deployment,
which can happen abruptly and unexpectedly. For instance,
members of the National Guard can be called up to active duty in

order to respond to disasters, whether manmade or naturake T
call-ups can occur at a moment’s time without any warning. . . .

Ohio’s laws, allowing UOCAVA voters the ability to cast an

absentee balloafter the time during which non-military and

domestic voters may do so has closedationally recognizes the

unique circumstance that military voters may face. The General

Assembly has provided a statutory scheme that accommodates that

possibility.
(Defs.” Mem. Contra, pages 1314 emphasis added However, &hough the State Defendants
arguestrenuously in favor of UOCAVA voting during those last three days, they do notiecon
that fervor with the reality that &endant Secretary of State failed to preserve the right of
UOCAVA voters to vote that weekenrebr any weekend-as the result of his Directive 20:B5.
That directive eliminates all weekend voting aalfimately,leaves it to the discretion of county

elections boards tmake available iperson early voting ttdOCAVA voterson the Saturday,

Sunday, and Monday prior to Election Dayed Defs.” Respase, doc. # 44, page 2.)

V. PRELIMINARY INJUNCTION
Rule 65 of thé=ederal Rulsof Civil Procedure authorizes the Court to grant preliminary
injunctive relief. A district court is to consider the following four factors nvtleciding to issue

a preliminay injunction: (1) whether the movant has a strong likelihood of success on tit& mer

11




(2) whether the movant would suffer irreparable injury without the injunction; (3) whethe
issuance of the injunction would cause substantial harm to others; and (4) whether the public
interest would be served by the issuance of the injuncBeaHunter v. Hamilton County Bd. of
Elections, 635 F.3d 219, 233 (6th Cir. 201 Dertified Restoration Dry Cleaning Network, LLC

v. Tenke Corp., 511 F.3d 535, 542 (6th Cir. 2007). “[T]he four considerations applicable to
preliminary injunctions are factors to be balanced and not prerequisites thaberastisfied.”

In re Eagle-Picher Industries, Inc., 963 F.2d 855, 859 (6th Cir. 1992) (citation omitted). “These
factors simpy guide the discretion of the court; they are not meant to be rigid and unbending

requirements.”ld. at 859.

A. Likelihood of Successon the Merits
The right to vote is a fundamental right, “preservative of all right¥itk Wo v.
Hopkins, 118 U.S.356, 370 (1886 The United States Supreme Court has reiterated time and
again the particular importance of treating voters equaibyn Gray v. Sanders, 372 U.S. 368
(1964)—"The idea that every voter is equal to every other voter in his State, whexstsehis
ballot in favor of one of several competing candidates, underlies mamyr afecisions™to
Dunn v. Blumstein, 405 U.S. 330, 336 (1972)A citizen has a constitutionally protected
right to participate in elections on an equal basis with othezedisi in the jurisdictior-to
Bush v. Gore:
The right to vote is protected in more thhe initial allocation of
the franchise. Equal protection applies as well to the manner of its
exercise.Having once granted the right to vote on equal terms,
the State may not, by later arbitrary and disparate treatment,

value one person’s vote over that of another. It must be
remembered that the right of suffrage can be denied by a

12




debasement or dilution of the weight of a citizen’s vote just as
effectively as by whidy prohibiting the free exercise of the
franchise.

531 U.S. 98, 104945 (2000) (internal citations and quotations omittéednphasis added)
Consistent with the admonition against devaluing or “debas[ing] the weight of a'sitizee,”
the Sixth Circuithasapplied theBush/Gore analysis and Supreme Court precedent to elections
cases in recent yearfeague of Women Voters of Ohio v. Brunner, 548 F.3d 463, 47{®th Cir.
2008) (noting that “g]lthough Bush was necessarily limited to [its]r@sent circumstances,
district courts have found its analysis applicable in challenges to voting systémizrnal
citation andguotation marks omitted)Similarly, in Hunter v. Hamilton County Bd. of Elections,
the Sixth Circuit was guided itheir analysis“by the important requirement that state actions in
election processes must not result in arbitrary and disparate treatmentéaf 635 F.3d 219,
234 (6th Cir. 2011) (quotinBush/Gore, 531 U.S. at 105) (internal citation and quotation marks
omitted). Of course Hunter involved the actual counting of votesas didBush v. Gore—but
League of Women concerned a plethora of problems Ohio voters faced when attempting to cast
their votes. All of thesecases—andtheir precederd—rely on the principlehatvoters cannot be
restricted or treated in different ways without substantial justification from ttee sta

Courts employ theAnderson “balancing approachihen they areconfronted with a

constitutional challenge to a state’s restriction on votiAgderson v. Celebrezze, 460 U.S. 780

13




(1983) Burdick v. Takushi, 504 U.S. 428 (1992) More recently, the Supreme Court
highlighted the applicability of theéAnderson approach and its “requirement that a court
evaluating a constitutional challenge to an election regulation weigh theedssgury to the
right to vote against the precise interests put forward by the State asgtisti for the burden
imposed by its rule.” Crawford v. Marion County Election Bd., 553 U.S. 181, 189 (2008)
(internal citation and quotation marks omitted@he Crawford Court noted that “evenhanded
restrictions that protect the integrity and reliability of the electoral proced$ aige not
invidioud,]” id. (citing to Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966)), but it
cautioned that “[hJowever slight that burden may appeaklaper demonstrates, it must be
justified by relevant and legitimate state interests sufficiently weighty tibyjtise limitation.”
Id. at 191 (quotingNorman v. Reed, 502 U.S. 279, 2889 (1992) (internal quotation marks
omitted)).

Therefore, to determine at this stage whether Plaintiffs are likely to sucoebd merits

of their constitutionkclaim, this Court mudbalancetheinjury to Plaintiffs’ voting rightsagainst

° This Court notes that Defendants have relied on the traditional “rhliasis test” to argue that the statute at issue
is constitutional. (See Defs.” Mem. Contra, doc. # 9, paged 3; Def/Intervenors’ Mem. In Opp., doc. #18 pages
7-10; Defs.” Response, doc. # 44, page Béfendants assert that “[tlhe only question is whether the challenged
legislative scheme treats similarly situated individuals differenitfjout any rational bas.” (Response, doc. # 44,
page 4, citing taBench Billboard Co. v. City of Cincinnati, 675 F.3d 974 (6th Cir. 2012) (challenging a city
ordinance regulating advertising) a@teburne v. Cleburne Living Center, Inc., 473 U.S. 432 (1985) (challenging
the validity of a zoning ordinance excluding homes for mentallydethr Consequently, they ignore thederson
balancing test.Defendant/Intervenors do apply tAaderson test, see pages 16€L7, although they characiee its
application as a way to “avoid” the rational basis testpage 16.

14




the precise interests put forward by the State Defendamisiful of the Court’s caution that
even where a burden may be slight, the State’s interests must be weighty.
1. Plaintiffs’ right to vote is burdened.

According to Plaintif§, ther right to voteis unreasonably and arbitrarily burdened by
ORC § 3509.03's deadline and, by extensioiine Secretary of State’sccompanying
interpretationin Directive 201235. In 2005, in the wake of the 2004 electiaii, registered
voters in Ohio could vote in person the 35 days prior to Election Deyv, all weekend voting
is eliminatedfor all Ohio voters, except for UOCAVA voters, who may or may not be able to
vote those days depending on the county in which they live. The burden on Plaiatiffgsheir
members and supporterss particularly high, they argue, because their constituegynesents
a large percentage of those who voted in person in the last three days befoom Elagt
Plaintiffs offer statistical support for these contentidres, studies that indicate that minority
and working class voters will be disproportionately affected by the restigabn inperson early
voting. (See statistical overview, page8-9 supra.) Defendants do not dispute these studies nor
offer any statistics to counter the argument.

Instead,Defendants argue th#te burdenis slightand, at any ratet is the result of the
State’s need to alleviate the burden on elections boards daysegerson early voting. Nen
UOCAVA voters have23 days in which to cast an-person early vote, and due to Defendant
Secretary of State’s Directive, all of that voting will occur at boardseatiens operating under
an exactweekdayschedule. Further, Defendants argB&intiffs’ claim relates to absentee
voting, which is not a fundamental right and, therefore, any restriction arisirgf cedsonable

State interests-such as alleviating the burden on elections beaidsnot a constitutional

15




violation. Anyway, Defendants assert, Ohio voters can just mail in their absentes balaite
on Election Day.

As a matter of lawthis Court finds that Plaintiffs have a constitutionally protected right
to participate in the 2012 electierand all elecbns—on an equal basis with all Ohio voters,
including UOCAVA voters. See Dunn v. Blumstein, 405 U.S. 330, 3361972);Bush v. Gore,

531 U.S. 98, 1045 (2000). Here, the State had granted the right tgpénson early voting to

all Ohio voters, in ORG® 3509.03prior to HB 194. In 2008, thousands of Ohio voters cast
their votes in person in the three days prior to Election Day. Then, the Stateedetisait

right, imposing a 6 p.m. Friday deadline. This Court finds thap&rson early voting” is a
voting term thathad included the right to vote in person through the Monday before Election
Day, and, now, thousands of voters who would have voted during those three days will not be
able to exercise their right to cast a vote in person. Plaintiffs sugdtatistical studies to
support their assertion that lewcome and minority voters are disproportionately affected by
the elimination of those voting days. Therefore, the injury to Plaintiffdgisifeant and
weighs heavily in their favor.

2. The State fails to substantiate its precise interests
to justify the burden to Plaintiffs’ right to vote.

Defendants do natounter Plaintiffs’ assertiothat restrictingin-person early voting
significantly impacs$ thousands of Ohio voters or that hpacs certain segments of the
population more than others. Insteddefendants argudirst that the State action is
justified to address the needs of Ohio elections boards as they prepare fanBEDsgti and,

secondly that the State is justified irsevering the electorate into two groapdOCAVA

16




and nonUOCAVA—to servethe particular needs of the military analpeit to a lesser
extent, overseas voters

Defendants offer little in support of their claim that Ohio elections boardsota
simultaneougl accommodate Hperson early voting and piection Day preparationduring
the three days prior to Election Day. Defendaptesentthe declaration of Matthew
Damschroder, Deputy Assistant Secretary of State. (Defs. Exh. 8, do&,# 326, 27.) Mr.
Damschroder describes the myriad duties required of elections boards amibnelts,from
displaying a precinct map and collecting supplies to preparing the official tesgistered voters
which contain “notations of those voters who have alreagyested an absentee ballot by mail
or in person in order to prevent an absentee voter from also casting a regular bialkxttiom
Day” pursuant to ORCS 3509.06(D). (Defs.” Memo. Contra, pages 4718; see also
Declaration of Matthew M. Damschroder, Defs. ExH 8,26, 27.)

Offering a different point of view, however, is the County of Cuyahoga, Ohio, which
states that it has great interest in providing iperson early voting to its constituents the
weekend before Election Day.

[ ]The County has a substantial interest in early voting and the
outcome of this litigation. Cuyahoga County is Ohio’s largest
county. The County’s citizens experienced substantial problems
and long lines trying to exercise their constitutional right to vote
during the 2004 general election. Indeed, the long lines and voting
problems experienced by Cuyahoga County’s citizens were a
primary drive behind Ohio’s introduction of early voting.

[ ]Cuyahoga County provides budgetary fundiogthe Cuyahoga
County Board of Elections. Since early voting came to Ohio in
2006, the County has taken all necessary measures and budgeted for

early voting, including the last three days before the election, to
protect its citizens’ right to exercidesir constitutional right to vote.
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(Amicus Brief, Cuyahoga Count§,f 2 and 3.) Although it can speak only for itself, Cuyahoga
County challenges Defendants’ justification that all boards of electi@ensoarburdead with
work and budget concerns to pid& equal iRperson voting forall voters. At a minimum,
Cuyahoga County raises the question of how great a burden each county catearwillhere

is insufficient evidence before the Court to make that determination, but the questensrem
Thisjustificationis at best neutral.

At first glance, Defendantssecondjustification for severing the electorate into two
classes appears to weigbavily in favor of Defendants. Military voters have almost no control
over their schedules, particularly imes of sudden deployment, as detailed by the declarations
of two career military officers. (Defs. Exh. 7, Dec. of Colonel Duncan D. Auklardi Deefs.
Exh. 9, Dec. of Captain Robert H. Carey, Jpg¢fendants have consistently argued that
UOCAVA voters ae excluded from the State’s withdrawal of three extra days -pkiison
voting becauswithout those three days, UOCAVA voters may not be able to vote at all:

The Ohio General Assembly recognizes the nature of deployment,
which can happen abruptly and upegtedly. For instance,
members of the National Guard can be called up to active duty in

order to respond to disasters, whether manmade or natural. These
call-ups can occur at a moment’s time without any warning. . . .

Ohio’s laws, allowing UOCAVA votex the ability to cast an
absentee ballot after the time during which smaifitary and
domestic voters may do so has closed, rationally recognizes the
unique circumstance that military voters may faddne General
Assembly has provided a statutory scheménat accommodates

that possibility.

(Defs.” Mem. Contra, pages 13 —, Bnphasis added

Notably, though, the “statutory scheme” described by Defendantsxdbgsarantee that
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UOCAVA voterswill be able to vote in the last three days prior to Electiog-Baven those
suddenly deployedWhy? Because the Secretary of State’s Directive, which carefully sis for
nonUOCAVA in-person voting times, permits local election boards to determine their hours for
the last weekend before Election Dajpefendants mphasize that whether a service member

or overseas voter—can actually vote during those three days is up to each countysdiecird.

Whether to be open those three days for #person absentee
voting by UOCAVA voters remains in the discretion of the
individual county boards of electionor, as Plaintiffs recognize,

the Secretary exercises his authority to issue a future diredtive.

the past, when election boards could choose to be open those
three days for inperson absentee voting by any qualifiedoter,

many were not open the entire period.ln 2008, six of Ohio’s 88
counties chose not to offer any-person absentee voting on the
Saturday prior to Election Dayearly all chose not to do so on

that Sunday, and all were open during their regular ekday
business hours on that Monda$ee Doc. 35, Exhibit 81 26. In
2010, when fewer voters were expected, fourteen counties chose
not to offer any iperson absentee voting on that Saturday, nearly
all chose not to do so on that Sunday, and all were open on that
Monday. Id. 27.

(Response, page 2, emphasis added.) In Bafiendantsjustification for excepting UOCAVA
voters from the 6 p.m. Friday deadhn¢hat the military requires this extra voting
opportunity—s completely eviscerated, county by county. In fact, according to Defendants,
military voters cangectnot to be able to vote the Saturday and Surimifgre Election Day, if
history is any guide.

3. The State’s interests arensufficient to justify
the burden to Plaintiffs.

The Anderson Court instructs reviewing courts to test “the legitimacy atrength” of

each interest put forward by the State and to “consider the extent to wisehinkerests make it
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necessary to burden the plaintiff's rights.” 460 U.S. at 7B@re, he strength ofthe State’s
interestin carving out an exception for WWAVA votersis hardly Herculean, gsrotection of
that intereshas been left, deliberately, to each county board’s discretion. The Seofebaate
emphasized the importance of “level[ing] the playing field” insofar asUWORAVA voting
access was coamed, but he was silent regarding theee daysprior to Election Dayfor
UOCAVA voters He could have required all boards of election to be &@mnrday, Sunday
and Mondayfor UOCAVA voters,but he did not. “Whether to be open those three days for in
person absentee voting by UOCAVA voteesnains in the discretion of the individual county
boards of elections or the Secretary of State in the form of future directive. (Defs.” Response,
page 2.) This Court readshe Secretary’s silence to underscore thatprotection othe three
additional days of in-person early voting to UOCAVA voters isangtongstate interest

From the onset of this litigation, Defendants have pointed to special concerns for the
military—concerns all parties shareand the military’s need tmaintainadditional acess to in
person early voting.But for UOCAVA voters, vhat is leftis, potentially,one day:Monday.
Defendants have presented no evidence to sustain the inferenceghebmearly voting on
Monday—ene day—will burden county boards of elections to the extent that the injury to
Plaintiffs is justified. Moreover, Defendants undercut Wmeue of their support of military
voters by failing to protect any significant measur€ @CAVA voting. Unless a serviceperson
is “suddenly deplogd” at exactly the right time-enablingin-person votingopn Monday—he or
shewill likely be unable tovote depending on the local elections board’s “discretiorhat the
State cannot justify itgterest in foreclosing Ohio voters for one day emphasizes the arbitrary

nature of its action.
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Finally, this Court notes that restoringperson early voting to all Ohio voters through
the Monday before Election Day does not deprive UOCAVA voters &aly voting. Instead,
and more importantly, it places all Ohio voters on equal standing. The only hindrance to
UOCAVA early voting is the Secretary of State’s failure to set uniformshatuelections boards
duringthe last threelaysbefore Election Day

On balance, the right of Ohio voters to vote in person during the last three days prior to
Election Day—a right previously conferred to all voters by the Stateitweighs the State’s
interest insettingthe 6 pm. Friday deadline. The burden on Ohio voters’ right to participate in
the national and statewide electiongi®at as evidenced by the statistical analysis offered by
Plaintiffs and not disputed by Defendants. Moreover, the State fails to adieulpkcise,
compelling interest irstablishinghe 6 pm. Friday deadline as applied to RdOCAVA voters
and has failed to evidence any commitment to the “exception” it rhetoricalgnaed to
UOCAVA voters Therefore, the State’s interests are insuffityeweighty to justify the injury
to Plaintiffs. See Anderson v. Celebrezze, 460 U.S. 780, 798 (1983).

The issuehereis not the right to absentee votingvhich, as the Supreme Court has
already clarified, is not a “fundamental rightVicDonald v. Bd. of Election Commissioners, 394
U.S. 802, 807 (1969).The issue presented is the State’s redefinition -gferson early voting
and the resultant restriction of the right of Ohio voters to cast their vofErson through the
Monday before Election Day. This Cousttesseshat where the State has authorizeghémson
early voting through the Monday before Election Day for all votéhe State may not, by
later arbitrary and disparate treatment, value one person’s vote over that of anotr.”

Bushv. Gore, 531 U.S. 98, 104-05 (2000Here, that is precisely what the State has done
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As a result of the foregoing, this Court finds that Plaintiffs are likelyutzesed on the
merits of their claim.

B. Remaining Factors

Plaintiffs will suffer irreparablenjury if in-person early voting is not restored the last
three days beforElection Day and there is no definitive evidence before the Court that elections
boards will be tremendously burdene@ertainly, the public interest is served by restoring in
person early voting to all Ohio voters. “Our form of representative democracy isspceion
the concept that every individual is entitled to vote on equal terms, and each intiwdta
carries the same value as every other vot®be v. Walker, 746 F.Supp.2d 667, 682 (D.
Maryland 2010) (citingBaker v. Carr, 369 U.S. 186 (1962)). Restoringperson early voting
to all Ohio voters through the Monday before Election Day returnsoters the same

opportunity to vote as previously conferred under Qdnn

V. CONCLUSION

For the reasons discussed above, this Court heBRANTS Plaintiffs Obama for
America, Democratic National Party, and Ohio Democratic Party’s Motion felinftnary
Injunction. (Doc. # 2.) The CoulECLARES:

That Ohio Revised Gie § 3509.03 is unconstitutional to the extent it changes the
deadline for iAperson early votindgrom the close of business on the day before Electiontbay

6 p.m. on the Friday before Election Dayd
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That Substitute Senate Bill 295’'s enactment of CRévised Cod& 3509.03 with the
Amended Substitute House Bill 224 amendments violates the Equal Protection @fldhee
United States Constitution.

FURTHER, this CourtHEREBY ORDERS thatthe State of Ohio through Defendant
Secretary of State Jon Hust&sl ENJOINED from implementing or enforcing Ohio Revised
Code§ 3509.03 in Amended Substitute House Bill 224 and/or the Substitute Senate Bill 295
enactment of Ohio Revised Co&e3509.03 with the Amended Substitute House Bill 224
amendmentsand

IT IS FURTHER ORDERED that inperson early votingS RESTORED on the three
days immediately preceding Election Day for all eligible Ohio votémsd specifically, br the
purposes of the 2012 General Election, this Order restogsrgon early voting to allligible
Ohio voters on Saturday, November 3, 2012; Sunday, November 4, 2012; and Monday,
November 5, 2012. This Couwahticipateghat Defendant Secretary of State will direct all Ohio
electiors boards to maintain a specific, consistent schedule on those three days, in keeping with
his earlierdirectivethat only by doing so can he ensure that Ohio’s election procassfisrm,
accessible for all, fair, and sectire.

IT 1S SO ORDERED.

/s/ Peter C. Economus
PETER C. ECONOMUS
UNITED STATES DISTRICT JU DGE
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