Indiana Michigan Power Co v. Siemens Energy, Inc.

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

INDIANA MICHIGAN POWER CO,, : Case No. 2:12-CV-00861
Plaintiff, JUDGE ALGENON L. MARBLEY
2
Magistrate Judge Mark Abel

SIEMENSENERGY, INC.,
Defendant.

OPINION AND ORDER

I.INTRODUCTION
This matter is before the Court on Defend&iemens Energy Inc.’s (“Defendant” or
“Siemens”) Motion to Dismiss Plaintiff Indha Michigan Power Company’s Complaint.
(Doc. 1). Plaintiff sued Defenda alleging breach of contra¢Count I); breach of warranty
(Count II); and restitution (Count Ilip regard to a contract fordtsale and subsequent repair of
a turbine rotor and related equipment. Defendeimens moves to dismiss Counts | and Il of
Plaintiffs Complaint for failureto state a claim upon which reliedn be granted. (Doc. 15).
For the foregoing reasons, Defendant’s MotioGRANTED and Counts | and Il of this action
are herebypI SM1SSED.
I1.BACKGROUND
A. Factual Background
1. The Parties
Plaintiff, Indiana Michigan Power Compa (“Plaintiff” or “I &M”), is an Indiana
corporation whose principal place of busseis in Fort Wayne, Indiana. 1&M supplies

electricity to more than a half million custoreen Indiana and Michigan. Approximately 36%
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of that electricity is generatdny the Cook Plant located in Migfan. The Cook Plant consists of
two systems — Unit 1 and Unit 2 — through which water is circulated in a closed loop between a
reactor core and a steam generator. The sfraduced in the steam generator travels into a
high-pressure turbine, three low-pressure t@hirand an electric generator. The steam causes
the turbines to spin, theloy generating electricity.

Defendant, Siemens, is a Florida Corporatiwhose principal place of business is in
Florida. Siemens sells turbine rotors andteglaaquipment to corporations such as 1&M.

2. Relevant Contract Provisions

In August 2004, I1&M and Siemens enteretbiContract C-11468 lfe “Contract”) for
new low-pressure turbine rotors and related mgent to be designeéngineered, fabricated,
loaded, transported, assembled, and installed by Siemeé@smp(aint Doc.1, § 10.) &M
agreed to pay Siemens a lump sum, the t@an Price,” for the equipment and services
provided pursuant tthe Contract. Gontract Doc. 17, Art. 8.) The Contract between 1&M and
Siemens covered the instaida of three LP turbines, and had a price of $37,685,000nt(act
Doc. 17, Art. 9.)

At issue are two provisions ithe Contract: Article 13, wbh provides for Warranties
(the “Warranty”); and Article22, a Limitation of Liability undethe Contract (“Limitation of
Liability”). Id. The Warranty provision cdains six specific waanties covering different
equipment, services, and issues; however, tdywarranty covering “Major Equipment” is at
issue in the instant caseCdntract Doc. 17, Art. 13.) The Warranty provision in Article 13
states:

[Siemens] warrants that the Major Equipment furnished to [I&M], including any

part repaired or replaced by [Siems¢ during the Major Equipment Warranty
Period, will be free of detts in workmanship and matds until ten (10) years



from the date of shipment of the original Major Equipment to Owner (the Major
Equipment Warranty Period).

If during the Major Equipment Warranty el [Siemens] is promptly notified in
writing that the Major Equipment failso conform to the Major Equipment
Warranty, [Siemens] will at its option aedpense correct such nonconformity by
repair or replacement.

(Contract Doc. 17, Art. 13.) “Major Equipment’owered by the Contraagtcludes, among other
equipment, the rotorand rotating blades.Cpntract Doc. 17, Art. 12.) The remedies set forth
in the Contract are 1&M’s exclusive remediésr defective or nonconforming equipment.
Specifically, Article 19, which prodes that the guarantees and rdieg are exclusive, states:

The guarantees set forth in Articles 18otigh 17 are exclusive and are in lieu of
all other warranties whether statwtorexpress, or imed (including all
warranties of merchantability and fithess for a particular purpose, and all
warranties arising from course of dleg or usage of trade). Correction of
nonconformity in the manner and for thiene period above shall constitute
Contractor's sole liability and Owns exclusive remedy for defective or
nonconforming Equipment, Major Equipment, Services whether claims of the
Company are based in contraiet tort (including negligence and strict liability),

or otherwise.

(Capitalized in original) Contract Doc. 17, Art. 193 In addition to the general Warranty
provision, the parties agreed to a provision lingitthe liability of both parties in the event of
repair or replacement of the turbine rotors. Thmitation of Liability states in its entirety:

The parties expressly agree that neitparty nor its suppliers will under any
circumstances be liable under any theofryecovery, whethebased on contract,

in tort (including negligence and strict liability), under warranty, or otherwise, for:
any indirect, special, incidental otonsequential loss or damage whatsogver
damage to or loss of property or equént) loss of profits orevenue; loss of use

of owner’s material, equipment or powsystem; loss of data; increased costs of
any kind, including but not limited to capitalstpfuel cost and cost of purchased
or replacement power; or claims of custosaddbamage suffered as a result of the
unauthorized disclosure gdroprietary information shlinot be considered an
excluded damage under this section.

! Originally the Guarantees and Remedies in Article 19 were limited to Articles 14
through 17, but both parties amendleé provision to include Articl&é3 and initialed the change.
(Contract Doc. 17, Art. 19Motion to DismissPoc. 15-1, at 4.)



The parties expressly agree that the diewe provided herein are exclusive and
that under no circumstances shall the totajgaegate liability of either party
under any theory of recovery, whether based in contract, in (toduding
negligence and strict liability)ynder warranty, or otherwise, exceed the total
price paid to contractor under this agreement.

The provisions of this adie shall prevail over anyoaflicting or inconsistent
provisions set forth elsewhe in this provision.

(Capitalized in origial; emphasis addedéntract Doc. 17, Art. 22.)
3. The Dispute

On September 20, 2008, two of the low-pressure turbines suffered damage when turbine
blades broke off their rotor vile Unit 1 was at full power. Gomplaint Doc. 1, § 12.) As a
result, Unit 1 was shut down while the enfi@wver train—the high-pressure turbine, three low-
pressure turbines, electric generator, and stipgosystems—and other related plant equipment
were repairedld.

After the equipment failure, 1&M submitted a warranty claim to Sieme@omplaint
Doc. 1, 1 13.) Siemens acknowledged receiphefclaim and exercised its option under the
Warranty to repair the warranteduepment instead of replacing itd. Siemens alleges that its
written acknowledgment of the warranty notice resd the right to contest whether the repair
work was covered by the warranty because Sisnh@a not yet completed any investigation as
to the cause of the damagéation to DismissDoc. 15-1, at 6 n.2.)

In order to facilitate the repairs, 1&M gped the damaged equipment from the Cook
Plant in Michigan to a Siemeracility in North Carolina. Complaint Doc. 1, 1 14.) The
necessary work was performed by Siemens putsisathe Parties’ 2009 Amendments to the
2004 Contract. Gontract Doc. 17-1, Amend.4, Art.1.) The Amendments authorized payment
of an additional amount for casthat exceeded the Contrdehitation of liability and for

additional work outside thecope of the Contractld. Siemens alleged that the expenses it



would incur by repairing the damaged equipment would exceed the Contract Racepldint
Doc. 1, § 15.) Siemens paid the costs up #oQGbntract Price, angkquired I&M to pay for
repair costs above the Contract Pricel. Siemens demanded payment from I&M before it
would fulfill its warranty obligation based on the Limitation of Liability provision in the
Contract. Id.

I&M alleges that Siemens improperly includeldarges for profit, “overhead,” and other
items not related to the actuabst of the warranty repair inalculating tle amount of its
purported expenses to repair the equipme@oniplaint Doc. 1, T 16.)I&M paid the amount
demanded by Siemens, and now seeks to recoganilthons of dollars it paid for repair work
above the Contract Priceld. at § 18. 1&M claims that Siemens should have performed this
work at its own expensdd.

Siemens argues that under the terms ef2004 Contract its agggate liability under
any claim is not to exceed the total price paid under the ContiMotiof to DismissDoc. 15-1,
at 2.) Siemens argues that the Contract terapeeifically the Limitation of Liability—are clear
and unambiguous.ld. at 5. Siemens maintains that it estitled to reimbursement for the
substantial costs incurred up to the contractuait lof liability for the work performed in order
to repair and replace the turbine rototd. Siemens contends that 1&M’s only possible claim
for relief is restitution and that claims fdoreach of contract and breach of warranty are
inapplicable.ld.

B. Procedural Background

On September 19, 2012, 1&M filed a Complaim this Court aserting breach of

contract, breach of warranty, analaim for restitution. (Doc. 1.)Jn Count | ofits Complaint,

I&M alleges that the parties entered into a valid contract, that I&M performed or substantially



performed all conditions precedent to Siemelability under the ©ntract, that Siemens
breached the Contract by refusing to perfoproperly its obligations under the Contract, and
that 1&M suffered damages as a result.

In Count Il, I&M makes two kernative allegations. FirsI&M argues that Siemens
breached the Warranty in the Contract by failingepair or replace the defective equipment at
its own expense. In the altative, I&M contends that if 8mens did fully perform under the
Contract by invoking the limited needy provided by the Warranty then this remedy failed of its
essential purpose. 1&M arguesatiSiemens is responsible for the entire cost of remedying the
damage caused by the failure of its equipmxaiuding consequential damages caused by that
failure. 1&M requests contractual damages in Otunts. In the alternative to Counts | and II,
I&M alleges in Count Ill that even if Siemenvas owed some additional payment for its
warranty repair work above the amount of tBentract Price, Siemenimproperly included
charges for profit, “overhead,” drother items not related toetfactual expense of the warranty
repair. Complaint Doc. 1, 1 29.)

Siemens moves to dismiss Counts | and Il dflI& Complaint for failure to state a claim
upon which relief can be gramtepursuant to Rule 12(b)(6) dhe Federal Rules of Civil
Procedure. (Doc.15.) Siemens argues tGaunts | and Il require dismissal because
enforcement of these Counts alleging Breach of Contract and Breach of Warranty would violate
the express Limitation of Liability agreed o the 2004 Contract. Siemens does not seek to
dismiss Count Il at this time, for the amouwftrestitution depends on the disputed accounting
of repair and replacement charges. 1&M opposes the Motion to Dismiss Counts | and I

(Doc.18.) The motions are fully briefed and ripe for decision.



I11. STANDARD OF REVIEW

A case may be dismissed if the complaintsdnet state a claim on which relief can be
granted. Fed.R.Civ.P. 12(b)(6). ‘tAotion to dismiss for failure to state a claim is a test of the
plaintiff's cause of action as stated in the ctamy, not a challenge to the plaintiff's factual
allegations.”Golden v. City of Columbug04 F.3d 950, 958-59 (6th Cir. 2005). Consequently,
the Court must construe thengplaint in the light most favable to the non-moving partyotal
Benefits Planning Agency, Inc.Amthem Blue Cross & Blue Shieksb2 F.3d 430, 434 (6th Cir.
2008);Murphy v. SofamoDanek Gp., InG.123 F.3d 394, 400 (6th Cit997). The Court is not
required, however, to accept as true merellegaclusions unsupported by factual allegations.
Ashcroft v. Igbgl129 S.Ct. 1937, 1949 (2009) (citiBgll Atl. Corp. v. Twombly550 U.S. 555,
127 S.Ct. 1955 (2007)).

Although liberal, the Rule 12(b)(&tandard requires more thdne bare assertion of legal
conclusions to survive a motion to dismisdlard v. Weitzman991 F.2d 1236, 1240 (6th Cir.

1993) (citation omitted). The complaint must “gitlee defendant fair notice of what the claim
is, and the grounds upon which it restéNdder v. Blackwell545 F.3d 459, 470 (6th Cir. 2008)
(quotingErickson v. Pardusb51 U.S. 89, 127 S.Ct. 2197, 2200 (2007)). While a complaint need
not contain “detailed factual afiations,” its “[flactu& allegations must benough to raise a
right to relief above the speculative levelvvombly 550 U.S. 544, 127 S.Ct. 1955, 1964 (2007).
A complaint that suggests “the mere posgipibf misconduct” is insufficient; rather, the

complaint must state “a plausible claim for religfbal, 129 S.Ct. at 1950 (citingwombly 550

U.S. at 556).



IV.LAW AND ANALYSIS

Siemens moves this Court to dismiss Ceunand Il of Plaintiffs Complaint because

I&M has not pled plausible claims for BreaghContract or foBreach of Warranty.
A. Breach of Contract Analysis

In Count I, 1&M alleges that Siemens breadhthe contract by refusing to perform
properly its obligations under the Contratinder Ohio law, a plaintiff must satisfy four
elements to establish a breach of contract cldimthe existence of a binding contract; 2) the
non-breaching party performed its contractual obligations; 3g¢achrin contractuabligations
by the other party; and 4) the non-breaching pauntffered damages as a result of the breach.
Wauseon Plaza Ltd. P'ship v. Wauseon Hardware T&& Ohio App.3d 575, 582, 807 N.E.2d
953 (Ohio Ct. App. 2004)5arofalo v. Chicago Title Ins. Cal04 Ohio App.3d 95, 107, 661
N.E.2d 218 (Ohio Ct. App. 1995)It is undisputed that the Contract executed by I&M and
Siemens is a valid contract. The issue is maethere was a breach. &M argues that the
amount sought from Siemens is not affected leyltimitation of Liability provision and that the
Warranty provision is independent and controllinBl. ResponseDoc. 18, at 9.)

1. Limitation of Liability — Article 22

Under Ohio law, interpretation of a writtezontract is a matter of law for initial
determination by the CourtConstruction Interior Sys., Ine. Marriott Family Rests., Inc984
F.2d 749, 754 (6th Cir. 1993) (applying Ohio laggg also Long Beach Ass'n, Inc. v. Joi6&F
N.E.2d 208, 209 (Ohio 1998). Moreover, contract interpretation is only turned over to the fact-
finder when the relevant contract language is ambigu®adti v. Duramed Pharms., Inc938
F.2d 641, 647 (6th Cir. 1991) (applying Ohio law)yhe Court decides wther a contract is

ambiguous as a matter of lawnd.



The Contract provisions at issunambiguously state that theriifation of Liability is to
prevail over the general Warranty. Allegatidns &M that they are independent are without
merit. Under the Limitation of Liability, Siemens can under no circumstances be liable for any
claims above the total Contract PriceCofitract Doc. 17, Art. 22.)As the Supreme Court has
explained, the ordinary rule with respect to tbastruction of contracts is that a more specific
provision will prevail over one thas general in its termsMut. Life Ins. Co. v. Hill193 U.S.
551, 558, 24 S.Ct. 538, 48 L.Ed. 788 (1904) (“[W]httyre parties express themselves in
reference to a particular matter, the attentiodiiected to that, and it must be assumed that it
expresses their intent; whereas a reference e sgeneral matter, within which the particular
may be included, does not necessarily indicatd the parties had the particular matter in
thought.”). ThelLimitation of Liability—the more specific provision—is theoeé controlling. It
places a cap on claims for amountextess of the total Contract Price whether based in contract
or warranty.

I&M seeks to avoid the unambiguous languagehia Limitation of Liability clause in
order to assert a claim for breach of warran®&M fails, however, to state a basis for ignoring
the parties agreed upon assignment of riSke Kelly v. Med. Life Ins. C&09 N.E.2d 411, 411
(Ohio 1987) (“The intent of the p#&s to a contract is presumedreside in the language they
chose to employ in the agreement.”). I&Meges that Siemens breached the Contract by
demanding that 1&M pay for repair and replacemeasts in excess of the Contract Price;
however, the Complaint does not allege anysfactsupport voiding the contractual Limitation
of Liability. Siemens’ demand oaplied with the terms of the Caatt limiting Siemens’ repair

costs to the Contract Price.



I&M contends further that Article 22 does not apply to repair expense and, therefore, the
repair costs do not negate argntractual liability cap becausepaar costs are not a “liability”
under Article 22. Rl. ResponseDoc. 18, at 9-10.) This naworeading of the provision is
misplaced. Article 22 includeshy theoryof recovery, whether based in contract . . . [or] under
warranty.” Contract Doc. 17, Art. 22.) Article 22 thus informs that a theory of recovery based
on contract or warranty is arfa of liability covered by tb Contract. Siemens and I1&M
understood that costs associated with repair couoteard Article 22’s totbaggregate liability.
Both parties acknowledged in the agreggbn 2009 Amendment that Siemens could perform
“warranty work that exceeds the Contract limitation of liabilityCo(tract Doc. 17, Amend.

No. 4, Att. A, at 1.) 1&M’s interpretation of Artie 22 would lead to aurd results and render
the Limitation of Liability meaningless.
2. Enforceability of Article 2Ihdependent of Warranty Remedy

I&M also asserts that the mitation of Liability provison and the Exclusive Remedy
clause are independently enforceabl®l. ResponseDoc. 18, at 9-10.) 1&M argues that this
reading of the Limitation of Liability is endorsed Aimerican Electric Power Company, Inc. v.
Westinghouse Electric Corporatipd18 F. Supp. 435 (S.D.N.Y. 1975)a case involving the
corporate parent of I&M, a predecessor in inteofSiemens, and a contract that is analogous to
the Contract in this case. The disputéd\iastinghous@volved damaged turbine rotors covered
by a limitation of liability in the contract stagy that under no circumstance would a remedy
exceed the contract pricaéd. at 459. ThaVestinghouseourt held, however, that the limitation

of liability remained enforceableven if repairs failed, becs& the contract “specifically

% The similar contract provision Westinghouserovided that: “. . . The remedies of the
purchaser set forth herein are exclusive, and #idlity of Seller with resect to any contract, or
anything done in connection therewith . . . whethecontract, in tort, under any warranty, or
otherwise, shall not, except as expressly prediderein, exceed the piof the equipment of
(or) part on which such liability is basedVestinghouset18 F.Supp at 459.

10



provide[d] a damage recovery distinct frahe warranty to repaor replace.” Pl. Response
Doc. 18, at 10; citingNestinghouse418 F.Supp. at 458-59.) The court acknowledged the
effectiveness of a limitation of ldity, and found that urer the facts of the case it did not stand
independently of the contract’s warranty claugéestinghouset18 F.Supp. at 457.

The Westinghouseourt identified three factors thaupported the enforcement of the
limitation of liability in that case. First, theontract’s separate warranty remedy provision and
limitation of liability provision expressed the parties’ “consensual allocation of business risk.”
Id. at 458. It was the court’s view that this reggnted the parties’ intent and understanding that
the failure of the warranty remedyowld not void the liability limitation. Id. Second, the
contract at issue was “not thge entered into by an average consumer, but rather a commercial
agreement painstakingly negotidtbetween industrial giants.1d. The court went on to note
that the rule that an “agreegbon allocation of comarcial risk shouldnot be disturbed is
particularly appropriate wher@s here, the warranted itemashighly complex . . . piece of
equipment.” Id. In Westinghouseas in the case sub judiceetmachinery at issue was a multi-
million dollar turbine generator, and it is for this reason that both contracts incorporated
limitations on liability. Third, the plaintiff inWestinghouse was not left “without at least a

‘minimum adequate remedy,” which the court noteds perhaps the moaishportant factor to
consider. Id.

All three rationales are equakiypplicable to this case, theapporting the enforcement of
the similarly constructed Limitation of Liabiit First, the parties expressly allocated and
limited the risk above the Contract Price by itigg Article 22 into tle Contract. Second, both

I&M and Siemens are sophisticated companiestracting for the sale and repair of multi-

million dollar turbine generators. The Contraets the result of carefully negotiated terms.

11



Finally, this Court finds that I&M recead an adequate remedy because Siemens
performed repair work up to the value of the CarttRrice, as agreedgan in Article 22. Ohio
Law provides that “[c]onsequential damages malirbiged or excluded.” Ohio Rev. Code Ann.
§ 1302.93(C) (West 2012). As such, “reasonabteagents limiting or modifying remedies are
to be given effect.” § 1302.93, Gffal Comment. A provision that limits liability for “indirect,
special, incidental or consequiatit damages and limits liability tthe “total price paid” under a
contract is enforceable under Ohio LawCoftract Doc. 17, Art. 22);see also 7 Medical
Systems, LLC v. Open MRI of Steubenwie. 11-JE-23, 2012 WL 22646 at *1, *7 (Ohio Ct.
App. June 18, 2012). The bargained for Limdatiof Liability provides a remedy up to the
Contract Price for any direct damages suffer@nd, therefore, I&M has a minimum adequate
remedy.

Thus, Defendant’s Motion tdismiss Count | of Plainfi's complaint is therefore
GRANTED.

B. Breach of Warranty Analysis

In Count Il, I&M alleges that the Warrantgmedy provided in Article 13 of the Contract
was breached because Siemens failed to reptorreplace the defectivdajor Equipment at its
own expense. In the alternajvCount Il alleges that evéinSiemens did fully perform under
the Contract and Warranty by invoking the limitedlesive remedy stated in the Warranty, then
this warranty failed of its essBal purpose and Siemens isspensible for the entire cost,
without contractual limit, of remedying thdamage caused by the equipment failure.
(Complaint Doc. 1, § 26-27.) Siemens seeks désal of this claim on the grounds that:

(1) 1&M fails to allege breach of warranty becausignores the application of the Limitation of

12



Liability; and (2) reliance on the Limitation afability does not cause the Warranty remedy to
fail of its essential purposeD¢f.’s Reply Br, Doc. 21, 9.)
1. Breach of Warranty

To state a claim for breach of warranty unttee Uniform Commercial Code (“UCC”) as
adopted by Ohio, a plaintiff muatlege: (1) the existence of a menty; (2) the product failed to
perform as warranted; (3) the plaintiff proviléhe defendant with reasonable notice of the
defect; and (4) the plaintiff suffered amury as a result of the defediicKinney v. Bayer Corp.
744 F. Supp. 2d 733, 753 (N.D. Ohio 2010). 1&M wlaithat it has properly alleged breach of
warranty because the Complaint alleges thatasranty exists, Siemens’ equipment failed to
perform as warranted, 1&M provided reasonable notice of the alleged defect by submitting a
claim under the warranty, and I1&M incurred dayjea because 1&M paitbr the repairs above
the Contract Price.P(. ResponseDoc. 18, at 11.)

The parties specified in the Limitation ofdhility section that ngher party would be
liable to the other under any thgpincluding warranty claims, famounts in excess of the total
price paid under the ContractCdntract Doc. 17, Art. 22.) 1&M’sfirst allegation in Count II—
that Siemens failed to repair or replace thiectére equipment at itswn expense—ignores the
purpose of the Limitation of Lialiy in Article 22 of the Contract As this Court concluded in
Section IV.A.suprg 1&M misconstrues the enforceabilitf the Warranty Remedy in light of
the parties’ agreed updrimitation of Liability.

I&M fails to allege a valid claim for breaadf warranty because it ignores the application
of Article 22, which limits Siemens’ liability nder the general Warranty to the Contract Price.

I&M'’s first contention in Countl is thus without merit.

13



2. Essential Purpose &Varranty Remedy

In the alternative, I&M argues that everSiemens did fully perform under the Contract
by invoking the limited remedy and requiring payment above the Contract Price, then this
remedy fails of its essential purpos€ofmplaint Doc. 1, § 27.) 1&M argues that this failure of
essential purpose makes Siesieresponsible for the entire stoof the repair, including
consequential damagekd.’

While the UCC provides a remedy for consediad damages, Ohio Law also allows the
parties to agree to limit the buy®remedy. A seller may limit the buyer’s remedies for breach
of warranty to the price necessdoyrepair or replace the namtforming goods or parts. Ohio
Rev. Code Ann. 88 1302.93(A)(1) and 1302.29(D). Contractual provisions limiting or excluding
consequential damages are permissible “urtlesdimitation or exclusion is unconscionable.”

§ 1302.93(C).

Courts are reluctant to find unconscionablatitons in commercial contracts, for there
is rarely unequal bargaining power among the parties. § 1302.93(C) (“Limitation of
consequential damages for injury to the person in the case of consumer goods is prima facie
unconscionable, but limitation of damagesewhthe loss is commercial is not."3ee Chemtrol
Adhesives, Inc. v. American Mfrs. Mut. Ins.,G&7 N.E.2d 624, 639 (Ohio 1989). Contracting
parties are instead free to rely on the waresnand limitations theghoose to place in their
contracts.ld. at 638. As already discussed by this Ceith regard to Count |, a bargained for
“allocation of commercialisk should not be distbed,” especially when He warranted item is a

highly complex” piece of equipmésuch as an expensive turbiné/estinghouse418 F. Supp.

 R.C. 1302.93(B) provides in part: “Whereatimstances cause an exclusive or limited
remedy to fail of its essentiplrpose, remedy may be had asvinted in Chapters * * * [1301
through 1309, inclusive] of the Revised Code.”

14



at 458. There is no allegation that 1&M anci@ens entered into the Limitation on Liability
under unconscionable circumstances. This Courtleznefore presume thatwas to the benefit
of each party to include such apision in the Contract to insurts interest in the complex and
expensive equipment.

Limited remedy provisions areommon in contracts in ordéto give the seller an
opportunity to cure the defect” while simultanegushiting excessive risk “by excluding direct
and consequential damages\Nat’l Mulch & Seed, Inc. v. &ius Forest By-Products In@:02-
CV-1288, 2007 WL 894833, *29 (S.Mhio Mar. 22, 2007) (citingAbele v. Bayliner Marine
Corp., 11 F. Supp. 2d 955, 960 (N.D. Ohio 1997}.limited remedy may fi& of its essential
purpose when the seller is unable to repairrapthce warranted goods atfeg buyer is left with
no benefit. Id. at *28. This type of failur@ften occurs when the salleither refuses to repair
the goods or is unable to cure a brealch.

There is no evidence presented in the instant case that Siemens refused to repair or was
unable to cure an alleged breadWhile it is undisputed that Siemens requested payment above
the Contract Price before it would continue népair efforts, this limitation was included in
Article 22 and therefore cannot be characterized as aalefa repair the goods.Cdntract
Doc. 17, Art. 22.) Contrary t&&M'’s allegations, therds no evidence in this case to base a
finding that Siemens was unable or unwilling tpaie the Major Equipment within a reasonable
time. Pl. Responsd)oc. 18, at 11.)

Siemens relied on its right to limit its liability to the Contract Price as set forth in the
provisions of Article 22. Gomplaint Doc. 1, 1 15.) Paragraph two of the Limitation of Liability
provides that “under no circumstances” shall thaltbability of eitherparty “exceed the total

price paid.” Contract Doc. 17, Art. 22.) These provisi® are binding on both parties, and

15



were designed to “prevail ovenyconflicting or inconsistent praions set forth elsewhere” in
the Contract, including &h Warranty in Article 13. Id. Enforcement of the Limitation of
Liability therefore complies with the esg&l purpose of th€ontract’s terms.

Because it does not fail of its essential purptse Limitation of Liability as applied to
the Warranty remedy excludes incidental aomtsequential damages from I&M’s restitution
claim against Siemens as alleged in Counf llAccordingly, this Court finds that both the
“Warranty” and the “Liability Lmitation” provision of the Cont are valid and enforceable.

Thus, Defendant’'s Motion to Dismiss Count df Plaintiff's Compaint is therefore
GRANTED.

V. CONCLUSION

For the foregoing reasons, this CoOGRANTS Defendant Siemens’ Motion to
Dismiss Counts | and Il of I&M’s Complaint.

IT 1SSO ORDERED.

gAlgenon L. Marbley

ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATE: August 26, 2013

* As such, this Court need not decide vieetthe exclusion of consequential damages
would remain enforceable if the remedy had failed of its essential purPageeéponseDoc.
18, at 14.)
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