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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

UNITED STATESOF AMERICA,
Plaintiff,
V. Case No. 2:12-cv-1034
JUDGE SMITH
Magistrate Judge Kemp
JOHN D. ALLEN, individually and d/b/a
ALLEN & ASSOCIATES,

Defendant.

OPINION AND ORDER

This matter is before the Court upon Pldindnited States of America’s Motion for
Default Judgment (Doc. 41). Defendant John AHes not filed a responséfter reviewing the
arguments presented by the United States, as wieasserall record of these proceedings, the
CourtGRANTS Plaintiff's Motion for Default Judgment.

. BACKGROUND

In November 2012, Plaintiff United Statesfoherica (“Plaintiff”) initiated ths action
pursuant to 26 U.S.C. 88 7402, 7407, and 7408, against Defendant John Allen (“Defendant”),
individually and doing business A#len & Associatesseeking to enjoin him from, among other
activities, preparing federal tax returns fanes, promoting any plan or arrangement that
advises or helps taxpayers tohate internal revenue laws onlawfully evade the assessment or
collection of their federal tax liabilities, amthgaging in any other conduct that is subject to
penalty under the Internal RevenQede or that interferesith the proper administration and

enforcement of the internal revenue lawSedDoc. 1, Compl.). Defendd filed an Answer to
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the Complaint denying the allegation§eéDoc. 3, Answer (subsequently stricken by Doc. 40,
Order)). He also filed two motions to dismiss—one on jurisdictional grounds and the other
based on Plaintiff's alleged farle to state a claim upon whicHie¢ could be granted—which
were both ultimately deniedSéeDocs. 4 and 21, Mots. Dismiss; Docs. 14 and 29, Orders
Denying Mots. Dismiss).

The record reflects the discovery issues lizate plagued this casrom the beginning.
(SeeDoc. 20, Mot. Compel; Doc. 34, Mot. Sanctions; Doc. 39, 2d Mot. Sanctions). In light of
Defendant’s continued refusal to adequatelyoadpo Plaintiff's discovey requests, the Court
granted Plaintiff's Second Motion for Sanctionsguant to Rule 37(b) of the Federal Rules of
Civil Procedure.See United States v. Alledo. 2:12-CV-1034, 2014 WL 3530850. After
weighing the relevant factorsglCourt found that striking Defenatzs Answer from the record
and entering default judgment in favorRifintiff—although harsh—was a necessary and
appropriate sanction undtéire circumstancesSee idat *5 (finding “all four factors weigh
heavily in favor of the entry d default as to Mr. Allen’s liabtly”). The Court then explained
the implications of its decision:

[Ulnder these circumstances, the Court firtldat the appropriate sanction is to

strike Mr. Allen’s answer and enter a default as to liability. Accordingly, the well-

pleaded factual allegations of the complgiattaining to liability will be taken as

true. . . . Whether the facts in the compiandeed are welldpaded or support the

entry of a judgment for injunctive andhet relief is a separate matter for the

consideration by the District Judge. . That issue may be preserved by way of a

motion for judgment on the complaint.
Id. at *5-*6 (internal citations omitted).

Consequently, Plaintiff filek the Motion for Default Judgment now before the Court,
asserting that it is enfid to judgment pursuant to Rule 55@))of the Federal Rules of Civil

Procedure. SeeDoc. 41, Mot. Def. J.). Defelant did not file a response.
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I. STANDARD OF REVIEW

As set forth above, the Court has alretmynd Defendant in default pursuant to Rule
55(a). “Once the default has been entered, thiepleaded facts of the complaint relating to
liability must be accepted as trueUnited States v. Cunninghaio. 07-CV-212, 2009 WL
112831 (S.D. Ohio Jan. 15, 2009) (Black, J.). Thisot to say, however, that every allegation
relating to liability in the Comlpint is deemed true; facts not established by the pleadings,
claims which are not well-pleaded, and unsuppbectanclusions of law are not binding and
cannot support a judgmenilishimatsu Construction Co., Ltd. v. Houston National Baak
F.2d 1200, 1206 (5th Cir.197%ee also In re Family Resorts of Am., Ji®7.2 F.2d 347 (6th
Cir. 1992) (“Upon entry of default, only those weleaded allegations relating to liability are
taken as true.”). Thus, an entry of default do@sautomatically entail judgment in Plaintiff’s
favor. Nishimatsy 515 F.2d at 1206Rather, the Court must review the pleadings as a whole to
determine whether a “sufficient basis” existéiting Plaintiff to judgment pursuant to Rule
55(b). Id.

[11.  DISCUSSION

Plaintiff moves for default judgment on allits claims. Plaintiff argues that after all
well-pleaded allegations in the Complaint are taken as true, the Court can find only in Plaintiff's
favor, and that judgment as a matter @f la warranted and appropriate.

The Court has, for all intents and purposegaaly addressed this issue. In its October
22, 2013 Order Denying Defendant’s MotimnDismiss, the Court stated:

In this matter, the United States seeks to enjoin Defendant from engaging in a

variety of conduct that interferes withe enforcement of the internal revenue

law. In particular, the United States’ Comjitd sets forth sufficiently detailed

factual allegations of Defendant’s condwstibject to penalty under 26 U.S.C. 88

6694, 6695, 6700, and 670Ihe United States allegésat Defendant continually

and repeatedly prepared federal tax nreguthat understatelis customers’ tax
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liabilities as a result of unreasonable d@rmablous claims; that Defendant did not

sign or otherwise identify himself as theeparer of tax returns that he prepared

for his customers; that Defendant organipedssisted with the organization of a

plan or arrangement and in doing so madeaused another person to make false

and fraudulent statements with respecth® tax benefits of participating in the

plan or arrangement which Defendant wner had reason to know were false;

and that Defendant prepared and/or aided or assisted in the preparation and filing

of federal income tax returns and otlieicuments that he knew would result in

the understatement of his coisters’ tax labilities. Because the United States has

set forth factual alleg#ons that, if true, wouwl entitle it to relief,Defendant’s

argument that the Complaint fails tdegle a claim upon which relief can be

granted is unpersuasive.
(Doc. 29, Order Denying MTD at 5-6) (empisaadded). For purposes of completeness,
however, the Court will briefly review each Bfaintiff’'s causes of action once again.
A. I njunction Pursuant to 26 U.S.C. § 7407

26 U.S.C. § 7407 allows the Court to granirganction against &éx return preparer
from further engaging in (1) “fraudulent or detiep conduct which substéally interferes with
the proper administration of the Internal Revetaws” or (2) conductubject to penalty under
section 6694 or 6695 if necessary and appropigeterevent the recurrence of such conduct.”
Section 6694 states that, in preparing tax retuaxspreparers shall naiillfully understate tax
liabilities, recklessly or intertinally disregard rules or regulatigrs understate tax liability due
to an unreasonable position. Section 6695 assagsasalty for tax preparers who fail to sign a
tax return that they have prepdrelf the Court finds a broader imjction, i.e. one that enjoins an
individual from “acting as a taxn@&n preparer” in general, iecessary, the Court may so order

if it finds that the preparer “continually or regiedly engaged” in the fraudulent or deceptive

conduct and that a narrower injunction would be futdee26 U.S.C. § 7407.

Accepting as true all well-pleaded factual allegations set forth in the Complaint, the Court

finds Plaintiff is entitled to defdt judgment against Defendanttasthis cause of action. The
detailed allegations in the Complaint estabtisit Defendant prepared several tax returns on
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behalf of others in which he falsely claimeaditthey did not earn artgxable income based on
unreasonable theories and a reckless discefpr IRS rules and regulationsSef, e.g.Doc. 1,
Compl. at 1 10-17). Plaintiff does not relygemeral accusations or léganclusions; instead,
Plaintiff details the various schemes utilizedgfendant and providesegfic examples of his
fraudulent conduct. See, e.qg., idat 1 17, 19, 20, 23, 24, 27-29, 3F)nally, the Court notes
that the IRS identified hundreds of returns thatendant prepared irontravention of the IRS
rules and regulations—a courskconduct that could only l#escribed as “continual or
repeated.” Id. at 71 14, 36).

Based on these well-pleaded factual allegations, the Court finds Plaintiff has set forth a
sufficient basis in the pleadingsarranting default judgment. Paiff’'s motion as to Count | is
therefore well-taken.

B. I njunction Pursuant to 26 U.S.C. § 7408

26 U.S.C. 8§ 7408 allows a court to enjaimindividual from engaging in conduct
prohibited by sections 6700 and 6701 if doing s@agpropriate to preveamecurrence of such
conduct.” Section 6700 precludas individual from organing a plan or arrangement and
subsequently making or causiagother person to make “statement[s] with respect to the
allowability of any deduction azredit, the excludability of anjncome, or the securing of any
other tax benefit by reason of haidian interest in the entity participating in the plan or
arrangement which the person knows or has re@sknow is false or fraudulent as to any
material matter.” Section 6701 assesses a pefoalgny individual who aidsassists, or advises
with respect to the preparatiohany material portion of a taturn and knowingly understates

another’s tax liability.



Taking all allegations in the Complaint asey the Court finds Plaiiff is entitled to
injunctive relief based on Deafdant’s conduct in contraventi@f sections 6700 and 6701. The
well-pleaded factual allegations illustrate howf@elant aided, advisedn@ assisted others in
preparing their tax returns aplan designed to vastly undtate their tax liabilities. See, e.g
Doc. 1, Compl. at 1 21-24). Deftant did this knowing, or at I¢asith reason to believe, that
the IRS would materially rely on these makstatements in issuing its returnd. @t 1 59).

Further, in light of Defendant’s numerouaddulent filings as well as a lack of any
accountability or acknowledgement of imprigy on Defendant’s part, the Court finds
injunctive relief is appropriate to “prevermaurrence of such conduct.” 26 U.S.C. § 7408.
Accordingly, the Court finds Plaintiff's well-plead allegations warrant default judgment in its
favor as to Count I1.

C. I njunction Pursuant to 26 U.S.C. § 7402

26 U.S.C. 8§ 7402 is essentially a catch-all miowi that grants federal district courts the
authority to issue any remedy that may be necgssal appropriate “for the enforcement of the
internal revenue laws.” Plaifftasserts the Court should exercitseauthority in this case for
several reasons: (1) Defendant sabsally interfered with the enforcement of internal revenue
laws by “promoting his tax-fraud schemes g@nelparing fraudulent and frivolous federal tax
returns and other documents ornakt of his customes’; (2) Defendant exploited his customers
and subjected them to civil liability; (3) Bendant caused the IRS ¢éapend a significant
amount of money investigating,mediating, and prosecuting his thaud schemes; and (4) it is
likely that Defendant will contiue to promote and administer these schemes absent a permanent

injunction.



The Court finds Plaintiff's arguments wedlken. Plaintiff's 21-page Complaint is
replete with specific facts, thls, and examples of Defermd& frivolous and fraudulent
schemes, actions, and advice. When accepted as true and read together, these well-pleaded
allegations form a sufficient basis for the isst@anf an injunction. In promoting his various
schemes, Defendant took advantage of his cua®rblatantly disregardehe internal revenue
laws, and cost the IRS signifideamounts of time and money. rRbese reasons, the Court finds
it necessary and appropriate to enjoin Defenttam further engaging these activities and
interfering with the proper enforcement of theeinmal revenue laws in the future. Accordingly,
Plaintiff is entitled to default judgmeas to Count Il of its Complaint.

V. CONCLUSION

For reasons set forth above, the Court finds EHaintiff is entitled to default judgment
pursuant to Rule 55(b) of the Federal Rules efl@&rocedure as to atlounts set forth in the
Complaint. Plaintiff's motion is therefo@RANTED.

The Court specifically ORDERS that:

A. Pursuant to 26 U.S.C. 88 7402 and 740hnJD. Allen is enjoined from acting
as a federal tax return preparer ararfrengaging in conduct subject to penalty
under 26 U.S.C. 8§ 6694 and 6695;

B. Pursuant to 26 U.S.C. 88 7402 and 7408, John D. Allen is enjoined from
engaging in conduct subject to ppainder 26 U.S.C. 88 6700 and 6701;

C. Pursuant to 26 U.S.C. 88 7402 and 7407, John D. Allen is permanently
enjoined from acting as a federal tature preparer and from preparing or
filing federal tax returns diorms for others, from representing others before

the IRS, and from advising or assigtianyone concerning federal tax matters.



D. Pursuant to 26 U.S.C. 88 7402, 740W @408, John D. Allen and anyone in
active concert or participation with him are permanently enjoined from
engaging in the conduct listed belowther directly or indirectly:

(1) Preparing or filing, or assisting ior, directing the preparation or filing
of any federal tax return, amernblesturn or other federal tax
documents or forms for any other person or entity;

(2) Directly or indiretly organizing, promoting, niketing, or selling any
plan or arrangement that advisedelps taxpayers to violate internal
revenue laws or unlawfully evadestssessment or collection of their
federal tax liabilities, including pmoting, selling, oadvocating the
misuse of Internal Revenue Service Forms including Forms 1040,
1099, W-2, and W-4, under the false oiaithat his customers’ wages
do not qualify as income under 26 U.S.C. § 3401(a) or 26 CFR 1.861-
8(f)(1);

(3) Engaging in conduct subject to penalty under 26 U.S.C. § 6694;

(4) Engaging in conduct subject to penalty under 26 U.S.C. § 6695,
including failing to sign federal taxtgns as the preparer or failing to
otherwise identify himself as the paid preparer;

(5) Engaging in conduct subject to penalty under 26 U.S.C. § 6700,
including organizing or selling agrh or arrangement and making or
furnishing a statement regardinge tbxcludability of income or
securing any other tax benefit thet knows or has reason to know is

false or fraudulent as to any material matter;



(6) Engaging in conduct subject to penalty under 26 U.S.C. 8§ 6701,
including preparing andling or assisting in ta preparation and filing
of tax returns and other documentattbnderstate th@x liabilities of
others;

(7) Filing, providing forms for, or otlerise aiding or abéng the filing of
frivolous Forms 1040, 1040X, 1099, W-W-4, and other IRS forms
for himself or others;

(8) Filing, preparing notices or otherfos, or otherwise aiding or abetting
the filing of frivolous liens againshe United States and its officers,
employees, and agents;

(9) Representing anyone other thaméelf before the Internal Revenue
Service;

(10) Engaging in any other conducatlis subject to penalty under the
Internal Revenue Code or that irfeges with the proper administration
and enforcement of the internal revenue laws.

In its Complaint, Plaintiff also requesttds Court to order Defendant to “contact by
mail and email all persons for whom he haspaired federal tax retus since 2006” and to
“provide the United States a list all persons for whom he has prepared federal tax returns since
2006.” While the United States may engagpast-judgment discovery to ensure compliance
with the terms of this Order and Judgmehé Court notes that Defendant is currently
incarcerated and that these remedies may nadsghle. However, to the extent practicable, the
Court orders Defendant to comply with Pldifgireasonable post-judgmergmedial requests.

The Clerk shall remove Document #&m the Court’s pending motions list.



The Clerk shall remove this caserfr the Court’s pending cases list.

IT ISSO ORDERED.

/s George C. Smith

GEORGE C. SMITH, JUDGE
UNITED STATESDISTRICT COURT
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