Heimberger v. Pritzker, et al Doc. 101

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DEBRA A. HEIMBERGER,
Case No. 2:12-CV-01064
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
M agistrate Judge Deavers
PENNY PRITZKER, etal.,

Defendants.

OPINION & ORDER

I. INTRODUCTION
This matter is before the Court on the Uni&tdtes’ Motion to Enforce Settlement, or in

the Alternative, Motion for Partial Summary Judgm Pertaining to Damages, (Doc. 83), filed
by Defendant Penny Pritzker, Secretary of théddhStates Departmeaf Commerce, Census
Bureau. Defendant moves this Court for ameorenforcing the settlement agreement reached
between the parties at thettBament Conference held befdviagistrate Judge Deavers on
December 19, 2014. In the alternative, Defendamtes this Court for an order granting partial
summary judgment as to the amount of dareayeilable to Plairffi. Plaintiff Debra
Heimberger, proceedingo seat this point, opposes.

Also before this Court is Plaintiff's Mion to Strike Defendant’s Motion for Partial
Summary Judgment (Doc. 90), whir she argues that the motion was filed after the deadline in
this case for filing dispositive motions. Defendant opposes.

For the reasons stated herein, judgment der2ant’'s Motion to Enforce Settlement, or
in the Alternative, Motion for Partial Summalydgment Pertaining ©@amages, (Doc. 83), is

GRANTED IN PART AND MOOT IN PART. Plaintiff's Motion to Strike isvOOT.
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II. BACKGROUND

Plaintiff commenced this action on Nawber 19, 2012, claiming sexual harassment and
sex discrimination under Title VII of éhCivil Rights Act, 42 U.S.C. § 200@# seq, the Federal
Tort Claims Act, 28 U.S.C. § 26 &t seq. and Ohio tort law. Plaintiff's claims arose out of her
employment at the Bureau of the Censusmdutihe 2010 census. On March 17, 2014, this Court
dismissed all but Plaintiff's Title VII claims.SgeOpinion and OrderDoc. 62).

On December 19, 2014, to attempt to conclitdematter withoutaditional expense of
time and costs, Plaintiff and&hhtiff’s counsel met in the @mbers of Magistrate Judge
Elizabeth Preston Deavers and Defendant’s couvese available by phone to discuss settlement
of this matter. After negotiating all day, the parties mutually agreed to specific terms in order to
settle this case. The material terms of theagent were memorialized in a Transcript of
Settlement Conference Proceedings:

THE COURT: . . . To summarize the m@a terms, defendants agree to pay

$20,000 to plaintiff within a reasonabtene which would be characterized as

costs, attorneys fees amunotional distress. Defends agree to expunge the

current Form SF50 and to create a new foeftecting that plaintiff's termination

was based on lack of work. Defendantseagonly to verify dates of employment

upon inquiry about plaintiff's employmeand to provide that the reason for the

termination was lack of work. Defendants agree to prepare a settlement agreement

and the release forms.

Plaintiff agrees to release all claims aggiiall defendants. . . Plaintiff agrees not

to seek employment with the United States Census Bureau and agrees that the

United States Census Bureau will nabire her. And finally, upon execution of

the settlement agreement and release, ttieepavill file a stipulation of dismissal

that reflects that included within tlsettlement amount is the 350-dollar filing fee

that plaintiff paid on November 19th, 2012 connection with filing this action.

(Transcript of Settlement Conference Proceedibgg. 76 at 2-3fhereinafter, the

“Transcript”).

! The underlying facts of this case, as alleged by fiffai@re set out in this Court’s Opinion and Order on
Defendant’s Motion to Dismiss. (Doc. 62).



The Magistrate Judge then confirmed withtbparties that the material terms she had
just summarized were indeed those the partidsalgaeed to during the lement Conference.
All parties, including Plaintiff, answered affirtinzely, agreeing that the material terms read into
the record were those agreed to by the parties:

THE COURT: Ms. Heimberger, do you haamy other understandings that |
haven't set forth?

MS. HEIMBERGER: No. That's good.

THE COURT: Ms. Sanders, do you have any other agreements that are not set
forth here?

MS. SANDERS: No, Your Honor.

THE COURT: Mr. Davis-Williams, do you have any other agreements not set
forth?

MR. DAVIS-WILLIAMS: None, Your Honor.
(Id. at 2-3).

Defendant represents that on Januag0d5, counsel for Defendant sent Plaintiff's
counsel the written Settlement Agreement menliang the terms agreed tay the parties. On
January 28, 2015, Defendant’s counsel requestedus staPlaintiff's review of the Settlement
Agreemen and was advised that Plaintiff’'s coums®ild be meeting witllaintiff on February
4, 2015. On or about February 5, 2015, howeRkintiff's counselC. Raphael Davis-
Williams, filed a Motion to Withdaw as counsel. (Doc. 78).

In his Motion to Withdraw, Davis-Williams claded that he had reached an impasse with
Plaintiff regarding the best way to proceedha litigation. Plaintiff filed a response to her
counsel’'s Motion to Withdraw, (Doc. 81), indicating that “she neis@port[ed] or oppose[d]”
Davis-Williams’ motion. She went on to claimpwever, that Davis-Williams did not have

authority to settle her claimier the amount and terms found in the agreement, that she was not
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aware that the December 19, 2014 Settlement Camferwas in fact a settlement conference —
she believed it was a “meeting about damagesid-that Plaintiff's protests about settling the
case were disregarded. This Court grantedv/ibigon to Withdraw on February 19, 2015. (Doc.
82).

Defendant filed the present motion on February 24, 2015, which has now been fully
briefed. In addition, on April 10, 2015, Plaintiffeld a Motion to Strike, moving this Court to
strike Defendant’s motion for partial summanglgment as untimely. (Doc. 90). The Motion to
Strike has been fully briefed by the parti&oth motions are ripe for review.

1. STANDARD OF REVIEW

Public policy favors settling sas without litigation, and thus settlement agreements
should be upheld wheneveistequitable to do saGraley v. YellowFreight Sys., IngNo. 98-
4166, 2000 WL 799779, at *4 (6th Cir. June 2@00) (internal citation omitted). “Because
settlement agreements are a type of conttiaetformation and enforceability of a purported
settlement agreement are gowadiby state contract law.Tocci v. Antioch Univ967 F. Supp.
2d 1176, 1191 (S.D. Ohio 2013) (citiSgnith v. ABN AMRO Mortg. Grp. Iné34 F. App'X
454,460 (6th Cir. 2011); see aBamerilease Capital Corp. v. Nearbyi@68 F.2d 150, 152 (6
Cir. 1992). To enforce an agreement, “the distrourt must find thahe parties have agreed
on all material terms of the settlemenGraley, 2000 WL 799779, at *4 (iternal citation
omitted). Further, the essential terms of thdesattnt must be “reasonably certain and clear.”
Rulli v. FanCo., 79 Ohio St.3d 374, 376 (1997).

The Sixth Circuit has a significant historyrecognizing “the brad, inherent authority
and equitable power of a district court to enoan agreement in settlement” of actions pending

before it. Bostick Foundry Co. v. Lindberg97 F.2d 280, 282-83 (6th Cir. 1986). Indeed, prior
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to entry of judgment or dismidsalistrict courts retain subjematter jurisdiction over the cases
pending before them and “retain the inheneoiver to enforce agreements entered into in
settlement of litigation pending before themJaynes v. AustirB0 F. App’'x 421, 424 (6th Cir.
2001) (quotingAro Corp. v. Allied Witan Co531 F.2d 1368, 1371 (6th Cir. 1976&e also
Brock v. Schemer CorB41 F.2d 151, 154 (6th Cir. 1988) (“Courtdain the inheent power to
enforce agreements entered into in settlement of litigation pending before thigyd’y,. Time
Warner Cable Inc.507 F. App’x 565, 566 (6th Cir. 2012¥Summary enforcement of a
settlement agreement, without holding an eViideyn hearing, is proper when the parties do not
dispute material facts pertang to the existence or terms of a settlement agreem@&naley,
2000 WL 799779 at *4see alsdRe/Max Int’l, Inc. v. Realty One, In@71 F.3d 633, 645-46
(6th Cir. 2001) (citingBrock,841 F.2d at 154) (noting that wheraterial facts are disputed, an
evidentiary hearing is ordinarilequired, but that no hearingrequired where the terms of the
agreement are clear and unambiguous and theressumof fact)). In enforcing the agreement,
the court is not permitted to alter the termshaf agreement, but rather it must enforce the
settlement as agreed to by the parti@saley, 2000 WL 799779 at *4.

Where an agreement has been reached on all materials terms, enforcement may be proper
even where the agreement had not yet been reduced to wB&mlyloore v. U.S. Postal
Service 369 Fed. App’x 712, 715 (6th Cir. 2010) (“Teeistence of a valid agreement is not
diminished by the fact that the parties havetgehemorialize the agreement. When parties have
agreed on the essential terms of a settlenagiat all that remains is to memorialize the
agreement in writing, the parties are bound bytehms of the oral agreement.”) (internal
guotations and citations omittedge also Brock v. The Scheuner Co8dl F.2d 151, 154 (6th

Cir. 1988) (citingAro Corp, 531 F.2d at 1371 (“It is well estadhed that courts retain the



inherent power to enforce agreements entertedinsettlement dlitigation pending before
them.”); Kukla v. Nat'l Distillers Prods. C0483 F.2d 619, 621 (6th Cir. 1973).
IV.ANALYSIS
A. Motion to Enfor ce Settlement

Defendant brings the present motion, askimg Court to enfrce the Settlement
Agreement or, in the alternativgrant partial summary judgment tire issue of damages. In its
request to enforce the Settlement Agreement, Defendant argues that on December 19, 2014 the
parties fully negotiated anéached an agreement on the material terms of a settlement
agreement, to which the parties expressed themahassent—to each othand to the Court.
Defendant argues that “Plaintiff's unilateral ppompted repudiation of the terms to which she
agreed at the Settlement Conference is not seffi¢tb excuse her perfaance of the contract
by executing a settlement agreement incorpordhiagarties’ agreement. Thus, the settlement
agreement as described in the Baipt must be enforced.”

In response, Plaintiff insists that the &ettent Agreement should not be enforced, for
several reasons. First, Plaintiff argues thattavision in the written settlement agreement
prohibiting her from working fothe Department of Commerce violates Title VII “and its
Prohibition on retaliation.” Second, she contends because she was allegedly suffering from
anxiety causing mental confusion during 8ettlement Conference, the prohibition of
employment that was agreed to is “unconscionable and violated public pdlity.Third,
Plaintiff alleges that she had twenty-one daysasider the terms of the settlement and “opt
out.” Fourth, Plaintiff maintains that expandithe prohibition from working at the Census
Bureau to include the Department of Commenitcanges the material terms of the agreement,

allowing Plaintiff to opt out. Fially, Plaintiff alleges that thSettlement Agreement should not



be enforced because her attorney did not laaweority to settlder claims against the
Defendant.

In its reply brief, Defendant argues tmaine of the reasorset forth by Plaintiff
constitutes grounds for this Court to deny ergarent of the settlement agreement according to
the terms agreed to on the recordhis matter. This Court agrees.

1. Material Terms

This Court first finds that the material termisthe Settlement Agreement were agreed to
by both parties, on the record, and that those materiak were certain aradear. As stated in
the Transcript, (Doc. 76), the material termsagdollows: Defendant aged to pay Plaintiff
$20,000, characterized as costs, attorney’s a@bemotional distress damages, to expunge a
Form SF50 and create a new form reflecting phaintiff's termination was based on lack of
work; to verify dates of employment upon inquatgout plaintiff's emmgyment and to provide
that the reason for the termination was laclvofk, and to prepare a settlement agreement and
the release forms. (Doc. 76 at 2-3). In exchaRt@ntiff agreed to release all claims against all
defendants, to not seek Plaintiff employment wiith United States Census Bureau and that the
United States Census Bureau will not rehire Henally, both parés agreed that “upon
execution of the settlement agreement and rel#as@arties will file a stipulation of dismissal
that reflects that included withthe settlement amount is the 3&@Har filing fee that plaintiff
paid on November 19th, 2012, in connection with filing this actiotd” gt 3).

Thus, the Transcript establishes, in claad certain terms, the essential terms of
settlement. The parties agreed to and membpeidlihe material terms of the agreement. The
Transcript also demonstrates that there wasfi@n of, acceptance of, and consideration for the

material terms that were agreed to on the reaord that all parties agreé without objection to



the terms as statedSd€ed.). Therefore, in its broad, inhertteauthority, this Court will enforce
summarily the parties’ Settlement vsgment according to its terms. Segnes v. Austir20 F.
App’x at 424;Brock 841 F.2d at 154Graley, 2000 WL 799779 at *4Plaintiff's arguments
opposing enforcement are unavailing. Twurt will briefly address each argumeetiatim

a. Prohibition on Working at the Department of Commerce arfdémsus Bureau

Plaintiff argues that the proposed writtettlsenent agreement contains a prohibition on
her pursuing employment with the Departmein€ommerce, and not just with the Census
Bureau. She insists that there are two moisl with the employment prohibition-provision, as
memorialized by Defendant, that render thél&aent Agreement unenforceable. First, she
argues that a provision prohibitihgr employment at the Departnte@f Commerce is prohibited
by Title VII. Second, she argues that sughr@vision changes the material terms of the
settlement agreement.

This Court need not address Plaintiffsstiargument because her second argument is
well taken, in part. The material terms of thettlement Agreement, as agreed to in the
Transcript of Settlement Conference Proceedimgfijde a prohibition on Plaintiff from seeking
employment at the Census Bunea division of the Departmeaf Commerce. Any language in
Defendant’s proposed written Settlement Agreement prohibiting her employment at the
Department of Commerce genigras improper under the matatiterms of the Settlement
Agreement, as agreed to and memoriali@edhe record of this Court.

While Plaintiff's argument that the partiesragd only to an employment prohibition for
the Census Bureau, and thatt@®welant’s proposed written agment improperlaltered this
provision, this error does not justify throwing ¢l entire settlement agreement; rather, the

Court simply will enforce the terms of the settlernas agreed to and memorialized before this



Court on December 19, 2014. Thus, the Court he@RPERS Defendant teevise its written
settlement agreement in accordance with thegefthe Transcript — that is, to limit the
employment-prohibition provision gorohibit Plaintiff's employmenéat the Census Bureau, as
agreed to by both parties.

b. Anxiety and Confusion durintpe Settlement Conference

Plaintiff next argues that éhSettlement Agreement should not be enforced because she
was experiencing stress and atyiduring the Settlement Caménce such that she lacked
capacity to agree to the settlement. Ritiiolaims she was undéhe care of medical
professionals at the time of the Settlement Camnfeg and provides to ti@ourt a description of
anxiety medication anitls side effect.

Courts have held that in order to overttine validity of a Sglement Agreement based
on an incapacitating disability, the movant mismonstrate that she had the incapacitating
disability at the time they entered into tBettlement Agreement and that Defendants knew of
their disability. See, e.gCardona v. Cmty. Access, Inblo. 11-CV-4129 MKB, 2013 WL
304519, at *4 (E.D.N.Y. Jan. 25, 2013) (settlenagreements “may not be lightly cast
aside....A court may relieve a party of the capsnces of a settlement agreement ‘[o]nly where
there is cause sufficient to invddite a contract, such as fraadllusion, mistake or accident.”);
Reid v. IBM Corp.No. 95-CV-1755, 1997 WB57969, at *7 (S.D.N.Y. June 26, 1997) (“[F]or
the Release to be voidable, plaintiff must denras both the incapacitat] disability and that
defendant had reason to know of tiisability.”). Moreover, unde®hio law, the proper test for
mental competency to contrastwhether the person claimaabe incompetent understood the
nature of the transaction and tHeeets of his or her own action$iurbino v. Giurbing 89 Ohio

App.3d 646, 658, 626 N.E.2d 1017 (Ohio Ct. App. 1993)Ohi, it is well settled that a party



seeking to void a contract because of lacknehtal capacity has the burden of proof by clear
and convincing evidenc&ee Willis v. Bakef75 Ohio St. 291, 79 N.E. 466 (Ohio 1906);
DiPietro v.DiPietro, 10 Ohio App.3d 44, 460 N.E.2d 657 (Ohio Ct. Ap. 1983).

Here, Plaintiff's post-hoc clais that she suffered from stress and anxiety during the
Settlement Conference are not well taken. ffaprovides no evidence of her alleged
debilitating disability, or that affected her mental capaciy the time of the Settlement
Conference, other than her owitfserving affidavit and what appes to be a description of the
drug Trazodone printed from the intern&eéDoc. 91-1, 91-12). Although Plaintiff's motion
describes the side effects of Trazadone, shemuedaim that she was suffering from its side
effects during the Settlement @ference, or that Defendantthie Court was aware of any
debilitating disability. Plaintiff participated in the Settigent Conference and confirmed on the
record that she agreed withetmaterial terms of the parties’ Settlement Agreement on the
record. Therefore, Plaintiff kanot met her burden to show that she the Settlement Agreement
should be voided by this Court.

c. Attorney’s Authority to Settle Plaintiff's Claims

Plaintiff next claims that her former att@yy Davis-Williams, did not have authority to
settle her claims at the Settlement Conferedds argument is wholly unpersuasive. In
general, under federal law, ta#orney-of-record is to havwbe authority to enter into a
settlement agreement on behalf of his cliSete Jackson v. N.Y.C. Dep't of Edinn. 10 CIV
9193, 2012 WL 1986593 (June 4, 2012). “[A]ny paittallenging an attorney's authority to
settle the case under such ciratamces bears the burden of pnavby affirmative evidence that

the attorney lacked authority. This burden is not insubstantidl.(internal citations omitted).
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In this case, there is no credible evidenad Davis-Williams did not have authority to
settle Plaintiff's claims. FurtmePlaintiff herself participatenh the Settlement Conference and
confirmed on the record that shgreed to the materials termsstested by the Magistrate Judge.
See Sowanda v. Luberido. 09-3320, 2011 WL 1869208 (D. Minn. March 28, 2QP1intiffs
were present at the settlement conferemckveorked directly ad closely with theiattorney in
reaching a settlement agreement; plaimé¥er took any action during or after t@nference to
suggest to the court or the defendants tiwait attorney did not have authoritygettle, and the
plaintiffs were in the courtroom whehe settlement agreemt was read on thiecord).
Plaintiff's claims are no reason for this Court to decline to enforce the Settlement Agreement as

agreed to on the record.

d. 21-Day “Opt Out” Period

Finally, Plaintiff challenges enforcementtbe Settlement Agreement, claiming that the
written agreement she was sent by Defendatidied a 21-Day “opt out” period. No such opt-
out period was agreed to on the metm this case, and indeed such a term would be material to
settlement of the case. Therefore, any suckoapprovision is invalid under the terms of the
Settlement Agreement, as agreed to orreélserd on December 19, 2014, and will neither be
enforced or sufficient reason to ididate the Settlement Agreement.

In sum, the parties reached an agreement at the December 19, 2014, Settlement
Conference. The material termisthat Settlement Agreement were outlined on the record and
reported to the Court.SeeDoc. 76). Though a formal, written document had not yet been
drafted or signed by the parti¢se parties fully negotiated theragment, agreed on the material

terms of settlement, and expressed their mutual assent to those terms, to each other, and to the
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Court. Plaintiff's unilateral nrgudiation of the terms to whidhe agreed at the Settlement
Conference is insufficient to excuse her performance. Thus, the Settlement Agreement, as
described in the Transcript, will be enforced.
B. Motion for Partial Summary Judgment

Because this Court grants Defendant’s regteeshforce the settlement according to the
terms agreed to on the record, the Court meéddress Defendant’s alternative request for
partial summary judgment. Thus, Defendanttguest for partial summary judgment is MOOT.

C. Motion to Strike

As stated, because this Court has decidepiant Defendant’s request to enforce the
settlement according to the terms agreeatthe record, the Court need not address
Defendant’s alternative request for partial summadgment. Therefore, Plaintiff's motion
asking this Court to strike Defendant’s requestpartial summary judgment hereby is MOOT.

D. Motion to Intervene

Because this Court grants Defendant’s regioeshforce the settlement according to the
terms agreed to on the record, the motion ot.the Office of Spater & Davis-Williams, LLC is
MOOT.

V. CONCLUSION

For the above-mentioned reasons, Defendémtsion to Enforce Settlement, or in the
Alternative, Motion for Partial Summary Judgméertaining to Damages, (Doc. 83), is
GRANTED IN PART AND MOOQOT IN PART.

Defendant’s motion to enforce the December 19, 2014 Settlement Agreement is
GRANTED; its alternative request for peitsummary judgment thereforeNsOOT.

Defendant iORDERED to revise the written settlementragment to comply with the terms
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stated on the record, stating that “Plairgiffrees not to seek employment with theted States
Census Bureau and agrees that thénited States Census Bureau will not rehire her.” (Doc. 76
at 2 (emphasis added)). Apyohibition on Plaintiff seeking ephoyment with the Department
of Commerce shall be removed. Defendant giralide the revised settlement agreement to
Plaintiff by October 7, 2015, and Plaintiff will sign the agreement and send it back to Defendant
by October 21, 2015.

Additionally, Plaintiff's Motion to Strike isMOOT. The motion to intervene of the Law
Office of Spater & Davis-Williams, LLC is al9d OOT.

IT ISSO ORDERED.

s Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: September 23, 2015
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