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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CATHERINE PETZEL,
Plaintiff,
V. Case No. 2:12-cv-1066
REDFLEX TRAFFIC SYSTEMS, INC., | JudgePeter C. Economus

C/O STATUTORY AGENT
NATIONAL REGISTERED AGENTS, MEMORANDUM OPINION AND ORDER

INC., etal.
Defendants.

Plaintiff Catherine Petzel filed this action against Defendants Redflex T&fitems,
Inc. (“Redflex”), Redflex Traffic Systems North Americand two individual defendants,
alleging discrimination based on gender and national orighe. claims against the individual
defendantsvere dismissed ofrebruary 26, 2014. (Doc. 30Because Petzel has not disputed
RedfleXs assertion thaRedflex Traffic Systems North Americkbes not exist, the Court also
herebyDI SMISSES the claims against that alleged ent{§reeAnswer to Am. Compl. T 2; doc.
52.) Remaining are PetZsl claims against Redflexs to which Redflex has filed a motion for
summaryjudgment. (Doc. 48.) For the reasons below, the GBRANT S the motion.
l. Background

Redflex, which is in the business of leasing or selladgctronic traffic monitoring
devices, hired Petzel as a Regional Sales ManagetenJanuaryor early Februaryf 2009.
(Am. Compl. 171-2 Petzel De. 85-86.)Petzel reported directly to Regional Sales Director

Mark Etzbach and indirectly to Vice President ofeS#®aron RosenbergPetzel Dep. 334;

! Thedeposition of CatherinBetze] dated March 24, 2014 filed asECFdocument %-3; exhibits are filed as
ECFdocuments 44 and 475.

Dockets.Justia.c

56


https://dockets.justia.com/docket/ohio/ohsdce/2:2012cv01066/158756/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2012cv01066/158756/56/
https://dockets.justia.com/

Etzbach Decf. 112, 6.)Petzels sales territory initially included only Ohio, but later expanded to
include lowa. (Petzel Dep. 667.) During her employment with Redflex, Petzel executed three
contractsandexecuted no contracts 20113 (Etzbach Decl. §;7Petzel Dep. 85-87.)

On July 14, 2011, Rosenbecgmmunicatediia emailnew minimum salesequirements
for existing sales employeesncluding Petzel Etzbach,Darren Kolack, Charlie Buckels, and
PeterMcNerney.He statedhat, for Redfleks fiscal year 2012, which began July 1, 2011, 4
[is] [tihe absolute minimum # of neexecutedcontracts per existing sales executive, including
Mark, Catherine, Darren, Peter and Charlie. [E]ach of you wil need to drive to - new

executed contractper quarter, starting Q1 The same email stated that failure to meet the

requirements may result in “immediate termination.” (Petzel Dep. Ex. K (effiailgy Dep? 59
(timing of fiscal year))

On August 29, 2011, Rosenberg emailed Petzel stating that, “if by October 1, (end of
Q1), your efforts do not produce at least one fully executed contract in Youngstown or
Norwalk andér an‘official’ and formal contract award/selection in Waterloo; your posuiitin
be terminated.The next dayRosenberg agaieamailed Petzel stating that, “[a]s we discussed,
our focus over the next 3fays or so is get executed contacts (sic) in either Youngstown and/or
Norwalk; or an official contract award from Waterloo. If de not achieve at least one of these

specific outcomes, your employment will be terminatédétzel Dep. Ex. L.)

2 The declarationof Mark Etzbachdated August 27, 2014 filed asECFdocument 48l starting at page 91.

% petzel argues that “[t]here is a factdidpute regarding whether or not [she] actually secured a contract by the end
of September [2011],” citing her testimony that “Montgomery, Texéask us to proceed to contract.” Petzel
admitted, however, that the Montgomery contract was not executied theremployment with Redflex, if at all.

(Doc. 52 at 4 (citing Petzel Dep.-8D).)

* Thedeposition of Kareifinley, datedApril 30, 2014 is filedasECF documend7-1.
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On September 27, 2011, Etzbach recommended to Rosenberg that Petzel “be granted a
extension through Q2, or December'3at which time is she is unsuccessful in bringing an
additional contract to pass, that her employment be terminated.” (FingeyApal 30, 2014 EX.

17 (doc. 48-1 at 134).)

In October of 2011, RedflexlgcedPetzel and two male colleagues ofeformane
Improvement Plan (“PIP})requiring certain levels of saldsefore the end of the yeaiAm.

Compl. 1115, 19; Answer to Am. Compl. I2.) An October 6, 2011 email from Etzbach to
Petzel contains the recosdirst referenceto a PIP

Should any salesesource not be able to achieve their quarterly
objective, they will require the development of a Performance
Improvement Plan. The Plan will provide the resource an
additional quarter to makep for the contract execution
deficiency.

Specifically, the sa&s resource will need to produce two (2) fully
executed contracts prior to the last day of the designated quarter.

In essence, this will provide the sales resource six (6) months to
produce two (2) executed contracts and ensure the designated
resource is wccessfully tracking towards the FY minimum
objective of four (4) executed contracts.

Unfortunately, should the direct sales resource fail to deliver two
(2) fully executed contracts at the completion of the quarter
specified in the Plan, the resource W@l immediately terminated.

... [S]ince you have not produced an executed contract in Q1,
effective October %, you are expressly on a Performance

Improvement Plan. As described, you will need to deliver a
minimum of two (2) executed contractsqerto December 3i(the

end of Q2).

(Petzel Dep. Ex. M.)

®> While Redflex now refers to the period ending October 1, 2011 as'Béfziest PIP” (doc. 48 at-6), it appears
that it was merely Petzel's first probationary period, deés not appear that the parties eamilated the existence
of a PIP, at least by that nanumtil October of 2011.
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Darren Kolack and Charlie Buckels, other sales employees who had not executed any
contracts in the first quarter of fiscal year 2012 (Julgeptember 2011), were also placed on
PIPs in early Octodr of 2011. (Buckels De€l 8; Kolack Decl” § 10 (doc. 48-1 at 6).)

On December 1, 2012, Rosenberg emailed Petzel:

... [A]s you know, we only have until December 31st to get some
deals across the line. Specifically, each Sales resource is required

to deliver a minimum of 2 executed contracts over eacmofth
period.

... [Y]ou have not executed the required two contracts nor
received formal awards .

... [I]f your performance doednimprove over the next several
weeks and if we are not able to execute two contracts or have
formal competitive awards with Council ratification to commence
negotiations with Redflex; we will need to terminate you effective
December 34t

(Petzel Dep. Ex. O.)

Petzel did not meet the terms of her PIP, &wtlflex terminatedher employment
effective December 31, 201 Pdtzel Dep. Ex.

Buckels met the terms of his PIP by executing two contracts during thiedsgaarter of
fiscal year 2012, and his employment was not terminated. (Buckels Decl. 1 9.)

Kolack did not meet the terms of his PIP, as he did not execute any contracts during the
second quarter of fiscal year 20Rather tharterminatng his employmenthowever Redflex
transferred Kolackio the position of National Business Development Manager for Student
Guardian, a product designed to monitor and deter drivers who illegally pass basesl

(Kolack Decl.1113-14.)

® The ckclaration ofCharlie Buckelsdated October 8, 2014, is filed as ECF documert 48arting at page 19.
" The ceclaration ofDarren Kolackdated October 14, 2014, is filed as ECF documettt d@irting at page 4.

4




Petzelalleges thahertermination resulted frorgender discrimination blRosenbergnd
national origindiscrimination byKaren Finley, who was Redflex CEOat that time (Am.
Compl. 113, 4, 16 seeAnswer to Am. Compl. 1.3 Petzel alleges that, ven Rosenberg told
RedfleXs human resources departm@dR) thathe intended to terminate PetzEIR counseled
that Rosenberg should first put Petzel and male colleagueRiéh @m. Compl. 9 17-1$

Petzelalso alleges that Redflex obstructed Pészability to meet her sales targeadm.
Compl. 120) She alleges th&edflexrefusedto creditherwith certain sales for which she was
responsible refused to sendher to certain sales conferencesile sendingsimilarly situated
male colleaguespassed oveherin favor of male colleagues when new territoroggened up
close toher established regian failed toinvite herto participate in new product development
while inviting asimilarly situatedmale colleagueandfailed to provideherthe same level of
support it providedimilarly situated male employeg#d. at 112122, 24-26.) She also alleges
that Rosenbergrefused to attend a presentation in lothat had the potential to lead to
significant sales for Petzdld. at §23.)

Petzel alleges thatFinley harbors a weknown antiAustralian bias has made
numerous derogatory conents to Redflexemployees about “the Australians,” h@sestioned
how Petzels® accent “was received” in the marketplace, and lpestioned the propriety of
having an Australian in Ms. Petzelposition, expressing a concern that potential customers
might view Redflex as being todustralian” (Am. Compl. {1 31-34.)

Plaintiff filed a charge of discrimination based on gender and national oritintive
Equal Employment Opportunity CommissionJuneof 2011 received her right to sue lettemn o

or about September 4, 2012, and filed this action on November 19, 2012. (Am. Compl. 1 13.)

8 In anapparent typographical error, the complaint refers to “Fislagcent.”
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[. Standard of Review

Summary judgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a rohttaw.” Fed. R. Civ. P.
56(a). The court must view the evidence and draw all reasonable inferences in faeonah t
moving party,Matsushito Elec. Indus. Co. v. Zenith Radio Co4@5 U.S. 574, 587 (1986), but
“need not make assumptions that straiedality,” Grecewicz v. Henry Ford Macomb Hosp.
Corp, 683 F.3d 316, 323 (6th Cir. 2012). Any direct evidence offered by the plaintiff in response
to a summary judgment motion must be accepted asNMulkeammad v. Close879 F.3d 413,
416 (6th Cir. 2004).

The “mere existence of some alleged factual dispute between the partiastvadéfeat
an otherwise properly supported motion for summary judgment; the requiremest tisere be
no genuine issue of material facthderson v. Liberty Lobby, Inc4d77 U.S. 242, 2448
(1986). Where the record completely contradicts the mbtwarmgrsion of the facts so that no
reasonable jury could believe it, the district court should not adopt the rn®vansion of the
facts.Scott v. Harrig 550 U.S. 372, 38@1 (2M7). Deposition testimony “alone is sufficient to
create a jury question . . .Harris v. J.B. Robinson Jewele®27 F.3d 235, 238 (6th Cir. 2010).
1. Analysis

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000, seq. makes it “an
unlawful empoyment practice for an employer . . . to discriminate against any individual
because of such individualrace, color, religion, sex, or national origin.” 42 U.S.C. § 2000e
2(a)(1) To assert a claim for discrimination on the basis of her gender or national origiel, Pe
mustpresent eithedirect evidence ofliscriminationor circumstantial evidence that creates

inference of discriminatiori¥ounis v. Pinnacle Airlines, Inc610 F.3d 359, 363 (6th Cir. 2010).




A. Direct Evidence

Petzel asserts thahe has direct evidence of gender discriminatiBirect evidence, if
believed, requires a conclusion by the fiaatler that unlawful discrimination was at least a
“motivating factor” for the employés actionsYounis 610 F.3d at 363 (citingvexler vWhites
Fine Furniture, Inc, 317 F.3d 564, 570 (6th Cir. 2003) (en banBjcriminatory remarks by a
person who played a meaningful role in the challenged decision, or whthdéaability to
influence personnel decisions, are relevant evidence ofrdisation. Ercegovich v. Goodyear
Tire & Rubber Cq. 154 F.3d 344, 3545 (6th Cir. 1998);Carter v. Univ.of Toledo349 F.3d
269, 275 (6th Cir. 2003)The discriminatory reason must hakeenrelied upon, or béa
motivating factor” in making the decisiofodd v. City of Cincinngt436 F.3d 635, 637 (6th
Cir. 2006);Desert Palace, Inc. v. Costa39 U.S. 90, 101 (2003).

Petzelasserts thathe following isdirect evidence of gender discrimination sufficient to
submit the claim to a jury(Doc. 52 at 15 Shetestified that weeks after she had been
terminated Etzbach phoned her at hopaend they had conversatiordescribed as follows:

A. ... [H]e specifically told me that | should get a lawyer and
pursue a suit.

Q. Did he tell you why you should getawyer?

A. He used language that from his perspectypeared very
strongly as if there had beendsscrimination against me. To
the best of hiknowledge he was saying it looked like it whs
gender discrimination.

Q. Did he say why he felt that way?

A. Based on the conversations that he had been privy to that | was
not.

° Petzel conceddbat she haso direct evidence of national origin discrimination. (Doc. 52 at 14 n.5.
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Q. Okay. ... Did he tell you what he learned in those
conversations that led him to believe that there was gender
discrimination?

A. He said very specifically that | was targeted bwradn
Rosenberg.

A. ... [H]e said, ‘My feeling is that you were absolutely unfairly
targeted. My position is | feel you should seek a lawyer and
pursue this. | don't remember his exact words, but his overall
feeling was that that this wagyanderdiscrimination claim.

(Petzel Dep. 4143.)

Redflex argues that Etzbdeshalleged statements are hearsay. However, the statements
are offered against Redflex and wenade byRedfleXs employee on a matter within the scope
of his employment, duringpis employmentgee Etzbach Decl. 19). Therefore, they are not
hearsay under Federal Rule of Evidence 801(d)(2)(D).

Redflexalsorelies onEtzbachs declaratiorio refute Petzé$ testimony. Etzbactenied
having encouragd Petzel to sue, and stated tHetroughout [his] employment with Redflex,
[he] did not witness any derogatory remarks by Rosenberg regarding #gtaadier or national
origin.” (Etzbach Decl. 143, 14.)Etzbachs declaration merely creates a question of fact as to
this matter, however, and is not relevant to the question of whether P&tstimony constitutes
direct evidencef discrimination.

Petzels allegeddirect evidenceonsiss entirely & her own testimony that Etzbatbld
her hehad a “feeling” that Rosenberg had targelted due to her gendeEtzbachs “feeling”

was based on his private conversations with Rosenberg, of which he disclosed no details.




As stated above, direct evidence, if believeequiresa conclusion that unlawful
discriminationat least partially motated the employeis actions.Younis 610 F.3d at 363lf
believed, Petz& evidence requires a conclusion merely that EtzHatththat Rosenberg
discriminated against Petz8ecause no supporting evidence was disclosed, the only evidence is
Etzbachs subject belief, which cannabnstitute direct evidence of discriminatiditt is well-
settled thatdirect evidence of discrimination cannot be based on rumors, conclusgtiathes,
or subjective beliefs.’DeBiasi v. Charter Cnty. of Wayn&37 F. Supp. 2d 903, 915 (E.D. Mich.
2008) (citingHein v. All America Plywood Co., In@232 F.3d 482, 488 (6th C2000);Mitchell
v. Toledo Hospital 964 F.2d 577, 585 (6th Cir. 1992) (“subjective beliefs are wholly
insufficient evidence to establistckim of discrimination as a matter of law”)).

Because Petzel does not present direct evidence, her claims are subject to the burden
shifting analysis set forth below.

B. Circumstantial Evidence

Where there is no direct evidence of discrimination, the Court applies the following
burdenshifting analysis: (1)he plaintiff must first set forth a prima facie case of discrimination;
(2)the burden of production then shifts to the employer to articulate some legitimate
nondisciminatory reason for its actiprard (3)if the employer carries this burden, the plaintiff
must then prove by a preponderané¢he evidence that the reasoffered by the employeras
a pretext for discriminationTexas Defi of Cmty. Affairs v. Burdine450 U.S. 248, 25466

(1981);McDonnell Douglas Corp. v. Greed11 U.S. 792, 802 (1973).




2. Prima Facie Case

To establish a prima facie case, Petmabkt show thashe: (1)is a member of a protected
class;(2) was qualified for the job(3) suffered an adverse employment decision; @)dvas
replaced by a person outside the protected class or treated differently tHarlysgiiated non
protected employeetNewman v. Fed. Exp. Corp266 F.3d 401, 406 (6th Cir. 2001)The
burden of establishing a prima facie case of disparate treatsnant onerou$ Burding 450
U.S.at253.

The parties dispute only the fourth requirement, and argue at length the issuehafr whet
Kolack and Buckels were similarly situated to Petxtbwever, “aplaintiff may satisfy the
fourth element by showingither that the plaintiff was replaced by a person outside of the
protected classr that similarly situated neprotected employees were treated more favorably
than the plaintiff’ Talley v. Bravo Pitino RestlLtd., 61 F.3d 1241, 1247 (6th Cir. 1995)
(emphais added)Clayton v. Meijer, InG.281 F.3d 605, 610 (6th Cir. 2002).

Petzel asserts th&Robert Riebe, an American male, now holds Pé&tzeirmer position,
as he is the Regional Sales Director for the Ohio region.” (Doc. 52 at 25.) ShReut#sX s
interrogatory response stating:

Redflex did not replace Plaintiff. Some of Plairigffformer job
duties are currently being performed by Robert Riebe. Riebe is the
Regional Sales Director for the Ohio region. To Redflex

knowledge, Riebis national ogin in American. Petz&d former
territory in lowa has not been reassigned at this point in time.

(Doc. 51 at 540.pespite Redfleds conclusory statement that it “did not replace Plaintiff,” the
evidence appears to indicate that it did in fact replace dmt Redflex has presented no

arguments to the contrarffhe Court finds that Petzel has satisfied her prima facie case.
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3. Proffered Nondiscriminatory Reason

“Once the prima facie case is made, a defendant may offer any legitimate, non
discriminatory reasonfor the employment action .. the defendant need not prove a
nondiscriminatory reason. ., but need merely articulate a valid rationaldartsel v. Keys87
F.3d 795, 800 (6th Cir. 199€kiting St. Marys Honor Center v. Hicks509 U.S. 502, 514
(1993)).1t is undisputed that Redflex has articulated a valid ratiora¢zels failure to meet
RedfleXs sales goals and satisfy the terms of her PIP.

4, Pretext

Because Petzel has made a prima facie case, and Redflex has articulated a non
discriminatory reson, the burden shifts back to Petzel to show that the reason offefRedithex
wasa pretext for dicrimination.“[A] plaintiff will usually demonstrate pretext by showing that
the employess stated reason for the adverse action either (1) has narb&sig (2) was not the
actual reason, or (3) is insufficient to explain the emplsyaction.”Risch v. Royal Oak Police
Dept, 581 F.3d 383, 391 (6th Cir. 2009) (quotithite v. Baxter Healthcare Corb33 F.3d
381, 393 (6th Cir. 2008)).

In this case, Petzel relies on the second method, arguing that her failure to meet the terms
of her PIP was not the actual reason for her termination. Under this methodl;iRatzeot rely
exclusively on[her] prima facie evidence, but instead must introduceesturther evidence of
discrimination.”Risch 581 F.3dat 391 (citing Reeves v. Sanderson Plumbing Prods., 580
U.S. 133, 143 (2000)5hemust show “both that the reason was false, and that discrimination
was the real reasdnSt. Mary's Honor Ctr. vHicks 509 U.S. 502, 515 (1993feeger v.
Cincinnati Bell Tel. Cq. LLC, 681 F.3d 274, 285 (6th Cir. 2012yloreover, “to prove
discrimination, . . . [she] must directly confront the asserted justification for the discharge.”
Rowan v. Lockheed Martin Energy Sys., ,IB60 F.3d 544, 550 (6th Cir. 2004) (citations

11




omitted).“[T] o survive a summary judgment motifthe plaintiffs]must show that a reasonable
jury could conclude that the actual reasons offered by the defendant were aratext for . .
[discrimination] not that other reasonable decisimaakers might have retained the plaintiffs.
Id.

To show that Redflex’s proffered reason is pretext for discrimination, Pgtesénts
arguments and evidence tiRedflex (a)failed to adhere its ownagticies when it placed Petzel
on PIPs and when it transferred Kolak) has offered shifting rationales for Petzel’s discharge,
and (9 failed to terminate Kolack for the same offengaditionally, although not fully
addressed in this section of Petzel's brief, the Court considelBel(zil's evidence of
discriminatory comments by Redflex management.

a. Failureto Adhereto Policy

Petzel argues that Redflex violated its own policies byl@ding Petzel on a Plefore
the first quarter of fiscal year 2Rlhad concluded2) placing Petzel on a PIP for the second
quarter of fiscal year 2012 when she argues that sh#ena sale in the first quarter, and
(3) transferring Kolack when he had been placed on a corrective action three mamthEhgri
Court finds no evidentiary basis for Hearguments.

First, dthough the parties apparently agree that Petzel was placed on a PIP in August of
2012, the evidence shows that the PIP pobaywhich Petzel reliesvas first introduced in
October of 2011. (Petz&ep. Ex. M.) While Petzel waslaced on a probationary period and
threatened with discharge prior to that, it was pursuant to Redflex’s previous lioyg for
“immediate termination” if sales goals were not met. (Petzel Dep. Ex. K.)

Second, Petzedmittedin her deposition that ncontracs wereexecuted duringhe first

quarter of fiscal year 2012Petzel Dep. 79-80.)
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As to the third point, Petzel argues that Redflex policy prohibited the traddf@lack
because he had been placed on a PIP tin@#hs prior. Redfles transfer policy states that
“[s]taff members will not be eligible for a transfer for six months following receipanyf
corrective action. ... A transfer may be approved sooner if it meets the needs of the business and
is approed by HR and/or the departmental executivBdd. 5129 at 2.)Petzel quotes only the
first portion, ignoring the language providing for an exception, which Redflex cite

The Court finds no evidence that Redflex violated its polioieplacing Petzelma PIP
or by transferring Koldc

b. Shifting Rationales

Petzel argues that Redflex has provided shifting rationales for her teaminat

Redflex has provided at least three different -d@eriminatory
rationales for terminatinlyls. Petzel. Ms. Finley testified that the
only reasorthat Ms. Petzel was terminated was faéiure to meet

the requirements of her PIP. Redflex’s discovesgponses, in
contrast, stated that Petzel was terminated for failure to meet the
requirements oher PIPand “because she consistently failed to
meet her sales goals throughout kemployment.” Ms. Stevens,
however, testified that there were two reasons that Petzel was fired
—that she failed to meet hBtP, and that she “was not working on
any of the new company’s Student Guardian programs.”

(Doc. 52 at 28-2%internal citations omittedemphasis in original)

Petzel cites several cases for the proposition tisaifang or changingrationale can be
evidence of pretext. However, Redflex’s rationale hasshifted or changed; additional reasons
were merely added, apparently waistinguish Petzel from Kolack.See Trapp v. TSS
Technologies, In¢.485 F. Appx 757, 760 (6th Cir. 2012)additional reasons for discharge,
viewed in context, were not evidence oefaixt where they did not contradict the employer’s
asserted justification). The Court finds no evidence that Redflex has offeredgstationales

for Petzel's termination.
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C. Failureto Terminate Kolack

When an employer identifies specific problems wéhplaintiff as its reason for
terminating her employment, the plaintiff may present evidence that other eeglwge similar
problems and were not firetcClain v. NorthWest Cmty. Corr. Ctr. Judicial Corr. Bd440
F.3d 320, 334 (6th Cir. 2006) (citationmitted). The Sixth Circuithasheld that “a jury could
reasonably find that [the employer’s] expectations farjob performance were not legitimate
because [the employer] did not fire another [employee] who had [similar] prebliein

Petzel points out that Kolack did not meet the terms of his Bl mather than
terminating his employment, Redflex transferred him to the position of Nationahe3gs
Development Manager for Student Guardian. (Kolack Decll3f4.) Redflex asserts #t
Kolack was not similarly situated to Petzel in that (8 played a leadership role in developing
and selling Student Guardidh(2) Redflex had decided not to pursue contracts in a significant
portion of Kolack’s sales territory due to the negativeitipal and legal climate, and (3)
Kolack’s past contribution of eleven executed contracts indicated his sugedge ability. (Doc.
48 at 6-8.)

Petzel argues that “Redflex was well aware of all these distinguishing ciemoest
when it placed Kolack o a PIP and threatened him with termination. (Doc. 5283t The
relevant question is not whether Redflex acted consistently over time as t&, Kuaever, but
rather whether there is evidence that Redflex acted inconsistently between &udaektzelin

a way that supports an inference of discrimination.

% Finley testified that Kolack was not terminated “[b]ecause of what heléazloped and accomplished with the
Guardian product. He had fpiwgether a whole plan. He had already gone out and identified maiketad been
talking to customers, really. .getting it going.” (Finley Dep. at 987.)
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Petzel does not present evidence disputing Kolack’s role with Student Guardian or his
superior sales history, but the record calls into question the asserted idistiegfarding a
negative politicaland legal climaten their respective territories. Redflex did not even reassign
Petzel's former territory in lowa (doc. 51 at 540), and while Kolack was precluded fr
marketing in two states, his territory was expanded to include other ($ietley Dep. 80—81).

More important, however, is evidence that Rosenberg placed four other male non
Australian employees oprobationary periods or PIPs between 2010 and .2M2e ... was
terminated for failing to meet the goals. in his PIP, while the other three were forced to resign
after it became clear that they were not going to meet the terms of their respaPsv’'(Doc.

48 at 16.) The evidence shows the follogvin
i. Donald Nelson was placed on3@-day probationary periodn March of 2010

failed toobtain sufficient executed contracid resigned effective April 6, 2010.
(Anton Decl™ 115-6, exs. 3A, 3BEtzbach Dec. {§-6)

ii.  Myron Henry was placed on3)-day probationary periodh July of 2012, failed
to meet its terms, angksignedeffective September 18, 2012. (Anton D€EB,
exs. 3C, 3D.)

iii.  Niels Nielsen was placed on a-8ay probationary perioih September of 2012,
failed to meet its terms, and was tarated effective September 28, 20H2 had
requested a 30ay extension, which was denig¢dnton Decl. Y1012, exs.3F,
3G))

Iv.  Ricardo Trejowas placed on a PIP in October of 2012, failed to meet its terms,
andresigned effective December 31, 20H2 had requested a 3fay extension,
which was denied. (Anton Decl. 1 13-15, exs. H, J; Etzbach Dec. Y 18.)

Thus,between 2010 and 201&t least six Redflex employees failed to meet the terms of
their probationary periods or PIRsyo of those employee@ncluding Petzelwere terminated
three resigned in the apparent face of impending termination, and one (Kolackgtaiasd

arguablydue to distinguishing circumstances. Moreover, two of those employees, Nielsen and

" The declaration of Donetta Anton, dated October 8, 2014, is filed asi&Tinent 48 at 25.
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Trejo, requested and were denied 30 egtensions, while Petzel was given an “extension” after
a short probationary period in August of 2011.

Considering this evidenceie Court findghat Redflex’s failure to fire Kolackoes not
raise a genuine issue ofaterial fact sufficient tallow a juryto reasonably find thaRedflex’s
sdes requirementsere not legitimate.

d. Discriminatory Comments

Finally, the record contains evidence mdtentially dscriminatory remarksnade by
Finley. Petzel testified that, in phone conversations following her termination, Etztidchet
that Finley had asked Etzbach (Hjow Petzék Australian accent was received in the
marketplace, and (Z2Pid you think it through hiring an Australian?” (Petzel Dep. 44, 53.)

First, Etzbachand Finley explainethat Redfleks biggestcompetitor ATS, often cited
RedfleXs Australian roots to gain a competitive market advantage that many of Redflex’s
potential customers were “very pfomerican” and being pressured to “buy only America[n].”
(Etzbach Decl. 15, Finley Dep. 11516.)Finley testified:

[A]t one time when [Petzel] was first hired, we were in the midst
of all that, getting a lot of bad publicity because we were an
Australian company. And | think | might have asked: Does her

being Australian add to that? No. Okay, fine. That was as much as
| ever asked or heard.

(Finley Dep. 116.Etzbach statethat Finley, “[e]xpressing frustration with ATSales tactics
and the preAmerican movement at the time, .. asked [Etzbach] whether [he] thought that
hiring Petzel, an Australian, negatively affected Redflex’s sales du@ o tactics. [Etzbach]

told Finley that it did not.”Ifl. at 116.)
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Seconl, during a sales conference in 2011, Finley expressed frustration over product
development delays from RedflexAustralian parent company. Petzel testified that Finley “had
referred to the Australians and commented in generic fashion about Wwmk &sponsiveness,
not understanding the American business model and it was also some of the other nonverba
cues, her body language, you know, general body language, exasperation, rollings,of ey
throwing up hands, shrugging of shoulders, just a general dissatisfaction of hosfestex rto
the Australians.” (Petzel Dep. 58Jhen asked if she had ever made derogatory comments about
the Australians, Finley testified, “[n]Jot anything more than my frustration thigir delivering
the product. But it wasn’t anything to do with race if they would have been in Texas, | would
have been just as frustrated.” (Finley Dep. 114.)

“[D]iscriminatory remarks may serve as evidence of prétextd comments on an
employee’s accemhay constituteevidence of nationalr@in discrimination Vincent v. Brewer
Co, 514 F.3d 489, 498 (6th Cir. 2007igcriminatory remarks) (citations omittedn re
Rodriguez 487 F.3d 1001, 10689 (6th Cir. 2007Jaccent) Petzel has not established that these
isolated remarks were redmt to her termination in any way, but the Court considers the
comments as circumstantial evidence.

V. Conclusion

Petzel has presented no evidence disputing that, between 2010 anéiv20dat of six
Redflex employees have been terminated or forced to resign folldherdailure to meesales
requirementsNor hasPetzeldisputel Kolack’s role with Student Guardian, to which he was
transferred. Under these circumstances, the Court finds #haedsonable jury coulfhot]
conclude that the actual reasons offered [Redflex] were a mere pretext for ..

[discrimination].” SeeRowvan, 360 F.3cdat 550 Therefore, the CouhterebyGRANT S Redflexs
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motion (dc. 48),DISMISSES this case, anBIRECT StheClerk to enter judgment.

Yo E S

UNITED STATES DISTRICT JUDGE

IT ISSO ORDERED.
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