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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TRACY THOMPSON,
Case No. 2:12-cv-1087
Plaintiff, JUDGE GREGORY L. FROST
Magistrate Judge Deavers
2

THE OHIO STATE UNIVERSITY, et al.,
Defendants.

OPINION AND ORDER

This matter is before the Court on Defemigamotion to dismiss Plaintiff’'s amended
complaint under Fed. R. Civ. P. 12(b)(6) (ER&. 29), Plaintiffs memorandum in opposition
(ECF No. 33), and Defendants’ reply in suppoi©€ENo. 34). Defendants seek dismissal on the
ground that Plaintiff’'s substantallegations fail to staterelief upon which relief can be
granted; alternatively, the inddwal defendants seek dismissath# claims against them on the
ground of qualified immunity.

For the reasons set forth below, the CEGRANTSIN PART AND DENIESIN
PART Defendants’ motion. The Court dismissesu@t Il of Plaintiff's amended complaint,
alleging a 42 U.S.C. § 1983 claim based on sulistadue process. Count | (First Amendment
retaliation), Count Il (equgdrotection), and Count IV (Title Vf the Civil Rights Act) survive
dismissal on the pleadings and may go forward.

l.

Plaintiff Tracy Thompson brings théstion against Defendants The Ohio State

University (“OSU” or “the University”) and tiee individuals, alleging claims under 42 U.S.C. §

1983 and Title VI of the Civil Rights Act of 19642 U.S.C. § 2000d et seq. Plaintiff's amended
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complaint alleges the following facts, which theutt treats as true for purposes of determining
whether Plaintiff states\aalid claim for relief. See Bower v. Federal Express Cof6 F.3d
200, 203 (6th Cir. 1996).

In the fall of 2009, Plaintiff enrolled in tHdaster’s in Health Adhinistration Program at
OSU'’s College of Public Health. Of the appimately 31 students in the Master’s program,
Plaintiff was the only African-American. When sherolled, Plaintiff anticipated that she would
graduate with her Master’s giee in the spring of 2011.

During the winter 2010 quartdpjaintiff took a Health Car®perations course taught by
Defendant Sharon Schweikhart, Ph.D., who is white. During her time in Dr. Schweikart’s class,
Plaintiff began to feel afiough Dr. Schweikhart dislikdaer and singled her out for
mistreatment. For example, when Pldfrfailed a midterm examination and asked Dr.
Schweikhart how she could improve her perfano®in the class, D6Echweikhart responded by
saying simply that Plaintiff should “figureaut.” Other students ithe class noticed Dr.
Schweikhart’s behavior toward Paiff. Classmates told Plaintiff that Dr. Schweikhart “hates
[Thompson’s] guts” and that théglt Dr. Schweikhart's treatment &aintiff was inappropriate.

During the fall 2010 quarter, Plaintiff tookealth Care Information Systems course,
also taught by Dr. Schweikhart. During that qel Plaintiff submitted a paper in which she
utilized a particular informal citation style that. Schweikhart instructed the class to use.
Despite the paper being cited in the mannerisktructed, Dr. Schweikhart complained to
OSU’s Committee of Academic Misconduct, accudthaintiff of plagiarism Despite the fact
that other students in the class used the s@atea style, Dr. Schweikhart did not accuse any

of the white students of plagiam. Plaintiff was the thirdtudent whom DrSchweikhart



referred for academic misconduct during her 20yaaran OSU professor. Of the three
students Dr. Schweikhart has eveferred for academic misconduall were African-American.

In January 2011, Thompson complained to OSU'’s Office of Student Advocacy and
Office of Human Resources abddt. Schweikhart. SpecificallyRlaintiff complained that Dr.
Schweikhart was discriminating against her anlihsis of race. Plaintiff made similar
complaints of race discrimination to other departtaavithin the University. The University did
not investigate Plaintiff’'s compiats of race discrimination.

The plagiarism charge against Plaintiffriéo a hearing before OSU’s Committee of
Academic Misconduct. Plaintiff was not permittediscuss or present evidence of the fact that
other students in the class used the same citatiRintiff had used on the paper in question.
Following the hearing, the Committee found Pldirguilty of plagiarism. As a sanction, the
Committee gave Plaintiff a failing grade in the Health Care Information Systems course and
suspended Plaintiff for the following spring anarsuer quarters. The conditions of Plaintiff's
suspension stated—

A student who has been dismissed ospsuinded from the university shall be

denied all privileges afforded a studentiashall be required to vacate campus at a

time determined by the hearing officer panel. In addition, after vacating

campus property, a suspended or dismissed student may not enter upon campus

and/or other university propg at any time, for any purpose, in the absence of
express written permission from the vicegdent for student affairs or his/her

designee. To seek such permission, aesudpd or dismissedustent must file a

written petition to the vice president fstudent affairs for entrance to the campus

for a limited, specified purpose or to have the terms of his condition modified or

reduced.

Plaintiff unsuccessfully appealed ther@uittee’s decision and sanction. Because the

suspension did not take effect until the springrtgr, Plaintiff was allowed to complete the

winter quarter that was ongoing at thedithe Committee handed down its decision.



While she was suspended, Plaintiff inquiredafious faculty membesrin her program at
OSU for guidance on how she should proceed towards her degree once her suspension was lifted.
When Plaintiff's communicabins were ignored, Plaintiff camunicated in writing to Dr.
Javaune Adams-Gaston, the Vice President for Student &ifd,Dr. Stanley Lemeshow, Dean
of the College of Public Health. Plaintiffles] Drs. Gaston and Lestgow for a meeting to
discuss Plaintiff's continued pursuit of her degr&®aintiff's letter mentioned her concerns
about racial discrimination anddtiff's desire tocontinue in the Master’s program without
being subjected to further discriminatory treant. Plaintiff did not receive a response.

Plaintiff's suspension meant that her graduation from the Master’s program would be
delayed by one year. Even though the suspensiered only two quarters, the only remaining
class that Plaintiff needed to complete hagrde was offered only during the spring quarter.
Because Plaintiff’'s suspension became effectivenduspring quarter, Plaintiff had to wait until
the following spring to take the couraed complete her degree requirements.

At the time of Plaintiff's sapension, Plaintiff was enrolled in a “Six-Sigma” course at the
University’s College of Business. The couveas a six credit houra$s that spanned from
winter quarter through the firbalf of the spring quarterThus, due to the terms of the
suspension, Plaintiff would haw®en unable to complete tB&x-Sigma course. Plaintiff
therefore met with Dr. Adams-Gaston to aslettier she could obtain permission to complete
the six-sigma course notwithstanding the susjpen According to Plaintiff, Dr. Adams-Gaston
told her it was acceptable for Plaintiff to compl#te Six-Sigma course so long as it was also
acceptable to the professor. At Plaintiff'sjuest, the Six-Sigma professor agreed to allow

Plaintiff to complé¢e the course.

! Plaintiff's amended complaint alleges that the VicesiRtent for Student Life at OSU is also known as
the Vice-President for Student Affairs.



In order to complete her work in the SixgBia course, it was necessary for Plaintiff to
go on campus on a number of occasions. On efittese occasions, Plaintiff obtained
permission from Dr. Adams-Gaston to be on camgRisintiff ultimately completed the course
and then completed thesteof her suspension.

Not long after Plaintiff’'s suspension periedded, Plaintiff learrdethat she was being
charged with two new violations of the Uaigity Student Conduct Policy. Specifically,
Plaintiff was charged with “dishonest conduatid “failure to comply with sanctions.”
Defendant Ann Salimbene, Ph.D., was thevittlial responsible for filing the misconduct
charges against Plaintiff. Accang to Plaintiff, Dr. Salimbene ia friend and colleague of Dr.
Schweikhart.

The gravamen of the misconduct charges against Plaintiff was that she did not receive
proper permission to enter upon campus to comghet&ix-Sigma course. According to the
charges, Dr. Adams-Gaston lacked the authtoifyermit Plaintiff to complete the Six-Sigma
course and that Plaintiff shalhave known that Dr. Adams-Gastlacked such authority. It
was Plaintiff's position that DrAdams-Gaston was the specific person from whom she had to
obtain permission to enter campus urithe terms of the suspension.

The charges against Plaintiff proceeded toearing before the University Conduct
Board. Dr. Salimbene argued in favor of gitiaing Plaintiff. Following the hearing, the
Conduct Board found in favor of Plaintiff onetldishonest conduct charge. The Conduct Board,
however, found that Plaintiff failed to comply with a sanction. As a result of its finding, the
Conduct Board suspended Plaintiff from thevénsity from March 9, 2012 through August 12,

2012.



Plaintiff appealed the rulingDefendant Gretchen MetzlaaP.D., the Senior Associate
Vice President in the Office of the Vice Presitim Student Life, praded over Plaintiff's
appeal. Dr. Metzlaars deniedaRitiff's appeal, finding that “akkircumstances were considered
during your judicial procgs and that the disciplinary pr@sewas appropriate.” Dr. Metzlaars
accordingly upheld the sanction issued byGloaduct Board. Because of the suspension,
Plaintiff’'s graduation from the Masterfgogram was delayedifanother year.

Plaintiff commenced this action, naming OSY, Schweikhart, Dr. Salimbene, and Dr.
Metzlaars as Defendants. In her amended cantpRlaintiff alleges claims under 42 U.S.C. §
1983 for First Amendment retaliation (against Balimbene), violation of substantive due
process (against Drs. Salimbene and Metd), and race discrimination (against Drs.
Schweikhart and Salimbene). (ECF No. 23 at PagelD# 99-101.) Rlaliswi alleges a claim
against the University for race discrimination iolakion of Title VI of the Civil Rights Act of
1964, 42 U.S.C. 8§ 2000d et sedd. @t PagelD# 101-02.) Defdants move to dismiss the
amended complaint in its entirety under FedCR. P. 12(b)(6) for failure to state a claim upon
which relief can be granted. (ECF No. 2@lternatively, individualDefendants Salimbene,
Metzlaars, and Schweikhart move for dismissahefclaims against them on qualified immunity
grounds.

.

Defendants move for dismissal of this actioder Fed. R. Civ. P. 12(b)(6) for failure to
state a claim upon which the Court can gralefre When ruling upon a Rule 12(b)(6) motion,
the Court is required to accepettvell pleaded factual allegatioosntained in the pleading as
true, construe them in the light most favdeaio the non-moving party, and determine whether

the factual allegations prexst any plausible claimSee Bell Atl. Corp. v. Twombl§50 U.S.



554, 570 (2007). The Supreme Court has explained, however, that “the tenet that a court must
accept as true all of thélegations contained in a complainimapplicable to legal conclusions.”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009). Thus, “[tlhreadbare recitals of the elements of a
cause of action, supported by mere dosary statements, do not sufficeld. Consequently,
“[d]etermining whether a complaistates a plausible claim forief will . . . be a context-

specific task that requires theviewing court to draw on ifsidicial experience and common
sense.”ld. at 679.

A complaint must present “enoufgrcts to state a claim tolief that is plausible on its
face.” Twombly 550 U.S. at 570. To be considered plausible, a claim must be more than merely
conceivable.Twombly 550 U.S. at 556Ass’'n of Cleveland Fire Bhters v. City of Cleveland,
Ohio, 502 F.3d 545, 548 (6th Cir. 2007). “A clainsHacial plausibilitywhen the plaintiff
pleads factual content that allows the court to disweasonable inference that the defendant is
liable for the misconduct allegedligbal, 556 U.S. at 678. The factudlegations of a pleading
“must be enough to raise a right of rekdfove the speculative level . . . Tivombly 550 U.S. at
555. See als@ensations, Inc. v. City of Grand RapiBg6 F.3d 291, 295 (6th Cir. 2008).

1.

In Counts I, Il, and Il of the amended comiptaPlaintiff allegeseparate claims under
42 U.S.C. § 1983 against the individit@fendants. Section 1983 provides:

Every person who, under color of any stat ordinance, regulation, custom, or

usage, of any State . . . subjects, orseauto be subjected, any citizen of the

United States or other person within the jurisdiction thereof to the deprivation of

any rights, privileges, or immunities seed by the Constitution and laws, shall

be liable to the party injured in an axtiat law, suit in egjty, or other proper
proceeding for redress . . . .



Thus, in order to assert valid 8§ 1983 claiRisintiff must show tat Defendants, while
acting under color of state law, deprived heaoight secured by tHeederal Constitution or
laws of the United StatesSee Alkire v. Irving330 F.3d 802, 813 (6th Cir. 2003).

In their motion to dismiss the § 1983 clairtig individual Defendants do not challenge
the allegation that they tad under color of state law. Rathiey argue that Plaintiff has failed
to allege a cognizable violation of a constituibnght. Alternativelythe individual Defendants
claim that the doctrine afualified immunity shields #m from 8§ 1983 liability.

A. First Amendment Retaliation

In Count | of her amended complaintafitiff alleges that Defendant Salimbene
retaliated against her in vidgian of Plaintiff's rights under t First Amendment to the United
States Constitution. Plaintifflages that her complas about perceived race discrimination at
OSU were protected expressions under thet Bimendment and that Dr. Salimbene brought
student misconduct charges againsirRiff in retaliation for Plaitiff's complaints. Plaintiff
also contends that Dr. Salimbene broughtdlasrges against Plaintiff even though she knew
they were bogus.

To survive dismissal, a plaintiff pleadindg-ast Amendment retaliation claim must allege
that (1) the plaintiff engaged in constitutitiggrotected conduct; (2) an adverse action was
taken against the plaintiff thatould deter a person of ordiryafirmness from continuing to
engage in that conduct; and (3¢ thdverse action was motivatedeatst in part by the plaintiff's
protected conductWurzelbacher v. Jones-Kell§75 F.3d 580, 583 (6th Cir. 2012). Dr.
Salimbene concedes, for purposes of the motion to dismiss, that Plaintiff's complaints about race

discrimination satisfy the first element. €f3.” Mot., ECF No. 29 at PagelD# 117.) Dr.



Salembene argues, however, that Plaintiff “failplead facts” in support of the second and third
elements.

As to the second element, Dr. Salimbeastends: “Plaintiff identifies Dr. Salimbene’s
conduct charge against her as the adverse retalettion, but she fails to plead that the alleged
adverse action caused her to suffer an injurywhatlid likely chill a person of ordinary firmness
from continuing to engage in that activityT"he Court disagrees. The amended complaint
alleges that Dr. Salimbene filed charges agdttentiff, alleging thaPlaintiff violated the
University Student Conduct Policy. (Am. Comt®h 53, ECF No. 23.) Those charges ultimately
led to Plaintiff's suspension from the Universayd a resulting one-yedelay in Plaintiff's
graduation from the Master’s pragn in Health Administration.Id. at Y 63, 69.) To the extent
Dr. Salimbene alleges that the filing of charggenot enough of an adverse action to chill a
person of ordinary firmness, the Court is uspaded. Whether afleged adverse action is
sufficient to deter a person ofdinary firmness from engaging jpmotected conduct is generally
a question of factWurzelbacher675 F.3d at 583-84 (citingell v. Johnson308 F.3d 594, 603
(6th Cir. 2002)).

As to the third element, Dr. Salimbene cowte that “Plaintiff pleasl no facts in support
of the retaliation claim’s causation element.” (E&. 29 at PagelD# 118.) She complains that
Plaintiff merely makes the conclusory alléga that Dr. Salimbenkbrought charges against
Plaintiff in retaliation for Plaitiff's race discrimination complais against Dr. Schweikhart. Dr.
Salimbene further argues that Plaintiff failgptead that Dr. Salimbene knew of the complaints
against Dr. Schweikhartld.) Thus, Dr. Salimbene argues tRéaintiff has failed to make any
connection between Plaintiff’'s speech and ttheease action, rendering her incapable of stating a

claim for First Amendment retaliationld()



The Court is not persuaded by Dr. Salimé&s argument. The amended complaint
alleges the following—
e “Dr. Salimbene was motivated to purdhese charges againehompson due to
Thompson’s race, and in retaliation for Thmun’s allegations of race discrimination
against Salimbene’s colleague and friebd,Schweikhart.” (An. Compl., 1 55.)
e “Dr. Salimbene brought these charges agaihempson . . . with a retaliatory motive
due to Thompson’s complaints about rdeErimination, which angered and upset

Salimbene and caused her to retaliate against Thompddnat {J 56.)

These are not conclusory orgadbare recitals. As for. Salimbene’s motivation, the
Court is puzzled as to what more Plaintiffsva@quired to plead. Mooger, “[a] defendant’s
motivation for taking action against the plaintiff is usually a matter best suited for the jury.”
Paige v. Coyner614 F.3d 273, 282 (6th Cir. 2010).

Dr. Salimbene’s argument with regard toettrer Plaintiff has aghjuately pleaded Dr.
Salimbene’s knowledge of Plaintiff's protectadtivity is equally unpersuasive. What Dr.
Salimbene seems to be looking for is the ratgalion that “Salimbenkenew of Plaintiff’s race
discrimination complaints.” But the Court failsgee why this is necessary. A plaintiff is not
required to plead particular facts with speciBference to elements of a cause of action; a
plaintiff need only plead factual matter that makes a plausible claim for r8keef. Twomb|y550
U.S. at 570. Plaintiff has done that here vingn allegations about D&alimbene’s motivation
and her anger at Plaintiff’'s complaints kediagainst Dr. Schweikhart. Dr. Salimbene’s
knowledge of Plaintiff’'s protectealctivity is implicit in these lfegations. Indeed, Dr. Salimbene
could not be motivated or angdrby Plaintiff’'s activity if ste did not know about it. Thus,

while the amended complaint does not ple@dnttagic words “Dr. Salimbene knew,” it pleads

10



enough facts from which to infer Dr. Salilees knowledge of the protected activit$ee Igbal
556 U.S. at 678 (“A claim has faciplausibility when the platiff pleads factual content that
allows the court to draw the reasonable infeeatha@t the defendant is liable for the misconduct
alleged.”).

Defendants cit&spinal v. Goord554 F.3d 216, 229-30 (2d Cir. 2009), for the
proposition that a plaintiff mustlage that the defendants wereaae of the protected activity in
order to state a claim for retaliation. Htgpinaldoes not say that. In that case, which was
before the court of appeals on an appeal frauramary judgmerihe court found a genuine
issue of material fact as to whethaetefendant was aware pfotected activity.ld. at 230. In
doing so, the court of appeals reversed the distaurt’s decision findig no evidence that the
defendant knew of the pl#iff’'s protected activity.Espinaldoes not stand for any proposition
relating to the pleading requirents for a First Amendment retaliation claim to avoid dismissal
under Fed. R. Civ. P. 12(b)(6).

Defendants also citdcLaughlin v. PezzollaNo. 06-cv-376, 2010 U.S. Dist. LEXIS 232
(N.D.N.Y. Jan. 4, 2010), for the same propositi&ut it is dubious, at besto conclude that
McLaughlinsets forth any rule regarding sufficient allegations in a complaint. The passage
relied on by Defendants states: “Without allégyas regarding the individual Defendants'
knowledge of the protected spbel®laintiff has not sufficientlplead a claim of retaliatioand
summary judgmemtill be granted as to those Defendantkl” at *37 (emphasis added). The
court then proceeded to anadywhether the record containeddencdrom which a reasonable
factfinder could conclude that the defenddmtew about the plaintif§ protected activityld. at

*37-40. Given its emphasis @videncen the record on motion for summary judgment

11



McLaughlinis weak authority, at best, for what thleadingrequirements are for a plaintiff to
overcome anotion to dismisa First Amendment retaliation claim.

Plaintiff's amended complaint states aidor First Amendment retaliation against Dr.
Salimbene.

B. Qualified Immunity for First Amendment Retaliation

Having rejected Defendant Salimbene’s arguntesit Plaintiff fails to state a claim for
First Amendment retaliation, the Court proceedBrtoSalimbene’s altertize argument that she
is entitled to qualified immunity from liabtii. The doctrine of qu#éied immunity operates
under certain circumstances to shield fromil diability governmenal officials who are
performing official duties.Sinick v. SummiZ6 F. App’x 675, 679 (6th Cir. 2003). The
affirmative defense shields governrmefficials from liability for civil damages insofar as their
conduct does not violate clearly establishedusbay or constitutional rights of which a
reasonable person would have knowtarlow v. Fitzgerald 457 U.S. 800, 818 (1982).

In addressing the potentiapplicability of qualified immnity, courts use a two-step
analysis. First, the Court must look at “whetr@msidering the allegjans in a light most
favorable to the injured party, a constitutionghtihas been violated$econd, the Court must
determine “whether that right was clearly estdtad’ at the time of the incident in question.
Campbell v. City of Springboro, Ohid00 F.3d 779, 786 (6th Cir. 2012) (citiSgucier v. Katz
533 U.S. 194, 201 (2001)$immonds v. Genessee Cndg2 F.3d 438, 443-44 (6th Cir. 2012).
The Court need not consider these stepsdermit may consider either step firearson v.
Callahan 555 U.S. 223, 236 (2009). The relevamuiry in determining whether a right is
clearly established is vetther it would be clear ta reasonable official that his or her conduct

was unlawful in the situain he or she confrontedaucier 533 U.S. at 202.

12



Although qualified immunity is typically addresd at the summary judgment stage of the
case, a court may consider the defense motgon to dismiss brought under Fed. R Civ. P.
12(b)(6). Hardy v. Jefferson Cmty. Colleg260 F.3d 671, 677 (6th Cir. 2001). The court will
grant the motion if the plaintiff's complaint fails allege the violationf a clearly established
constitutional right.1d.

Defendants argue that Plaintifas failed to allege that D8alimbene violated a clearly
established constitutional rigtd be free from First Amendent retaliation. Though Defendants
concede that “certain speech is protected andtaiatory action basexh that speech violates
a constitutional right,” Defendasihevertheless argueatithere was no “clearly established law”
that would have put Dr. Salimbene on notice that‘mere filing of a conduct charge” would be
an adverse action for First Amendment retedrapurposes. (Defs.” Mot., ECF No. 29 at
PagelD# 120.)

The Court is not persuaded by Defendants’ argumk is not necessarily true that the
exact factual circumstances alleged in a givese caust have been found to be a constitutional
violation before a right can be “clearly edtahed” for purposes of a qualified immunity
analysis. The United States Supreme Courtdasgnized that “officia can still be on notice
that their conduct violates established kven in novel factual circumstance$fope v. Pelzer
536 U.S. 730, 741 (2002). “When a general constitultiomaciple ‘is not tiedto particularized
facts,” the principle ‘can clearly establish law applicable in the future to different sets of detailed
facts.”” Sample v. Baileyd09 F.3d 689, 699 (6th Cir. 2005) (quotidgrris v. Coweta County
406 F.3d 1307, 2005 U.S. App. LEXIS 6721, 2005 WLERH, at *8 (11th Cir. Apr. 20, 2005)).
The determinative issue is whether the officat Hair warning that his conduct deprived [the

plaintiff] of a constitutional right.”"Hopeg 536 U.S. at 740 (internal quotation omitted).
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In this case, Plaintiff allges that Dr. Salimbene initiated student misconduct charges
against Plaintiff in retaliation for Plaintiff'sllegations of race scrimination against Dr.
Salimbene’s colleague and friend, Dr. Schweikhéim. Compl. 1 55.) Plaintiff further alleges
that Dr. Salimbene initiated these charges knguwhat there was “no rational or reasonable
basis for the charges she pursued against [Plaintifigl) (

When viewed in the light most favorableRintiff, the amended complaint alleges that
Dr. Salimbene retaliated against Plaintiff foeextsing her First Amendment right to complain
about perceived race discrimination by Dr. Schwaikimthe Master’s program. In the context
of a retaliation claim, the focus of the qualifiedmunity analysis is on the retaliatory intent of
the defendantSeeBloch v. Ribay 156 F.3d 673, 682 (6th Cir. 199@pllecting cases from
other circuits). For purposes of assessingdatimbene’s claim of qualified immunity, it is
clearly established that a public official’s resilon against an individu for exercising First
Amendment rights violates 42 U.S.C. 8§ 19883.; see also AbdulSalaam v. Franklin Cnty. Bd. of
Comm’rs 637 F. Supp. 2d 561, 584-85 (S.D. Ohio 2009) (denying qualified immunity in First
Amendment retaliation caspublic official should have knowtiat fabricating evidence against
plaintiff in retaliation for complaining about aiftdren’s services agendgvestigation violated
clearly established First Amendnteights). Accordingly, the Cotifinds that Dr. Salimbene is
not entitled to a Rule 12(b)(6) disssal based on qualified immunity.

C. Substantive Due Process

In Count II, Plaintiff alleges a § 1983 afaiagainst Defendants Salimbine and Metzlaars
based on violation of her substantive due pseaeghts under the Foedgnth Amendment to the
United States Constitution. Plaintiff bases this claim upon the second suspension levied against

her, which resulted in a year long delay in Riéfis graduation from the Master’s program. The
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gravamen of the substantive due process dkiimat (1) Dr. Salimbene pursued “improper
charges” and “advocated for the improper dikegd and (2) Dr. Metzlaars “reviewed, affirmed,
and imposed the baseless, indefensible, and abandfion” of suspensiaagainst Plaintiff.

(Am. Compl. § 80.)

The legal basis of Plaintiff’'s substantive daurecess claim is “thaght to be free of
‘arbitrary and capricious’ aicin by government actors.Bowers v. City of Flint325 F.3d 758,
763 (6th Cir. 2003) (quotinBearson v. City of Grand Blan®61 F.2d 1211, 1217 (6th Cir.
1992)). As the Sixth Circuit has held, the ‘itndry and capricious” standard set forth in
Pearsort‘is simply another formulation of, but i® less stringent than, the more traditional
‘shocks the conscience’ standartiunciated by the Supreme Coud. (citing Sacramento v.
Lewis 523 U.S. 833, 847 (1998)). Thus, PIdit#i8 1983 claim based on substantive due
process can escape Rule 12(b)(8)rdssal only if the allegations in the amended complaint state
a cognizable claim that the actions of Dr. Salimbene and Dr. Metzlaack the conscience in
the constitutional sense.

As an initial matter, the @urt analyzes the substantive due process claim under the
assumption that the pursuit ofasiges and the imposition of the sespion against Plaintiff were
not motivated by either First Amendment retaliation or race discrimination. This is because
claims of First Amendment retaliation and racgcdmination are protected by other parts of the
Constitution, obviating the need to resort te lubstantive due process doctrine. “Where a
particular Amendment provides an explicit source of constitutional protection against a particular
sort of government behavior, that Amendment,thetmore generalized notion of ‘substantive
due process,’ must be the gufde analyzing these claims Albright v. Oliver 510 U.S. 266,

273 (1994) (internal quotation omitted). Herey ataims that Defendants pursued punishment
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against Plaintiff in retaliation for her complaimtsfor racially discriminatory reasons are more
appropriate resolved throughdication of rights under therst Amendment and the Equal
Protection Clause, respectivel$ee id.

To establish that the conduct complaiédh this case isconscience shocking,”
therefore implicating substantiieie process principles, Plaint#fieges that Dr. Salimbene filed
charges against her for violatingetterms of Plaintiff's suspensiocknowingthat there was no
rational basis for those charges. (Pl.'s Opg@F No. 33 at PagelD# 146.) With this allegation
against Dr. Salimbene, Plaintiff is attemptingrteoke the rule “that im non-custodial setting,”
a plaintiff may establish 8§ 1983 lidity for violations of substantive due process when “the
governmental actor either intemally injured the plaintifior acted arbitrarily in the
constitutional sense.Upsher v. Grosse Pointe Pub. Sch. S385 F.3d 448, 453 (6th Cir.
2002);see also Hunt v. Sycamore Cmty. Sch. Dist. Bd. of BdB.F.3d 529, 538 (6th Cir.
2008). But even assuming this rule is applicabléhéouniversity discipfie setting (and Plaintiff
cites no case for the proposition that it doesg)ir@ff fails to statea valid substantive due
process claim for relief against Dr. Salimbenee @Hegations in Plaintiffs amended complaint
establish only that Dr. Salimbemgtiated the student misconduttiarges against Plaintiff; Dr.
Salimbene did not impose the allegedly arbjtisuspension against Plaintiff. It was the
University Conduct Board thatsged the ruling against Plaintiff. Accordingly, the harm of
which Plaintiff complains—even if the suspension can be characterized as harm in the
constitutional sense—was not imposed by Dr. Salimbene.

Nor can Plaintiff state a claim for a stdnstive due process violation against Dr.
Metzlaars, who affirmed on appeal the punishievied by the University Conduct Board.

(Am. Compl. 11 65-66.) As agairidr. Metzlaars, the viabilitpf Plaintiff's substantive due
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process claim depends upon whether the punishie@et against Plaintiff can be deemed
arbitrary or conscience-shockingder constitutional standarddn the context of school
discipline, a substantive due pass claim will succeed only in thrare case’ when there is ‘no
rational relationship between therpshment and the offense.Seal v. Morgan229 F.3d 567,
575 (6th Cir. 2000) (quotinBosa R. v. Connell389 F.2d 435, 439 (2d Cir. 1989)).

Plaintiff argues that Dr. Metzlaars’ affirmance of the multi-quarter suspension shocks the
conscience as an “arbitrary and capricious glument” because it was an unduly harsh penalty
for Plaintiff “honestly relyingon the terms of the suspensiorpassented to her and on the
permission of the vice-president of student affaifrthe University.” (Pl.’s Opp’n, ECF No. 33
at PagelD# 147-48.) But in order to prevail on thsory of liability, Plaintiff would need to
have this Court override thadtual determinations and judgnt of the University Conduct
Board, which deemed Plaintiff to have violated the terms of her first suspension, and of Dr.
Metzlaars, who upheld the Boara’snclusion. “Itis not the rolef the federal courts to set
aside decisions of school administrators whigdburt may view as lacking a basis in wisdom
or compassion."Wood v. Strickland420 U.S. 308, 326 (1975).

Moreover, Plaintiff does not state a claimsed on her punishment being “arbitrary and
capricious” when compared with the miscondcaféénse that Dr. Metzlaars upheld. A multi-
guarter suspension levied for violating the temha previously-imposed suspension does not
shock the conscience in the constutitional seiftss.not disproportiona on its face for the
University to impose a second suspension on anighehl found to have violated the terms of a
first suspension.

For these reasons, the Court dismisses GbwofPlaintiff's Complaint for failure to

state a valid claim for 8 1983 relief based on tasis/e due process. Because the Court finds

17



Plaintiff has failed to state a cognizable constitutional violation based on substantive due process,
the Court need not examine whether Drs. Salimloedetzlaars are entitlieto the protection of
qualified immunity ago Count Il.

D. Equal Protection

In Count Il of the amended complaint, Pigif alleges a 8 1983 race discrimination and
retaliation claim against Defenats Schweikhart and Salimbene. As against both of these
Defendants, Plaintiff alleges that theégnied her equal prettion under the law by
discriminating against her on the basis of racem.(Bompl. § 86.) In addition, Plaintiff alleges
that Dr. Salimbene retaliated against Plaintiff for making raseridnination complaints against
Dr. Schweikhart. I¢. 1 87.)

To state a claim under 8 1983 based upon theHeyotection Clausea plaintiff must
allege that a state actor intentionally discrimidadgainst the plaintiff because of membership in
a protected class or burdened a fundamental rigidkiff v. Adams Cnty. Reg. Water D;jgt09
F.3d 758, 770 (6th Cir. 2005purisch v. Tenn. Tech. Unjw6 F.3d 1414, 1424 (6th Cir. 1996).
Plaintiff has done just that in her amended clainp: she alleges that Defendants discriminated
against her on the basis of race, treating her difflgréhan her white clasnates with regard to
the report of perceived misconduct. Plainti§@hlleges that Dr. Salimbene pursued charges
against Plaintiff not only based on race but inli&tian for Plaintiff having complained of race
discrimination perpetrated by Dr. Schweikhart.

Despite Plaintiff's allegations fitting within éhparameters of what must be pleaded for a
valid Equal Protection claim under § 1983, Defendangsie that Plaintiff has failed to plead a
prima faciecase of race discrimination under the frameworkioDonnell Douglas Corp. v.

Green 411 U.S. 792 (1973), which applies to eayphent discrimination cases under federal
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law and which the Sixth Circuit has applied@@e discrimination claims brought under 42
U.S.C. § 1981.See Bell351 F.3d at 252-53. Specifically, feadants contend that Plaintiff
does not identify a similarly situated white classtagated differently from her. (Defs.” Mot.,
ECF No. 29 at PagelD# 124.) lssng that “[sjome facts areenessary” to support Plaintiff's
claim, Defendants argue that the amended complaint’s failure to identify a similarly situated
individual outside of Plaintif§ protected class must resuldismissal of her equal protection
claim. (d.)

Defendants argument is unpersuasive. A race discrimination plaintifino¢pbtbad

facts that constitute a prima facie case under the framewdik@bnnell Douglasn order to
survive a motion to dismisSwierkiewicz v. Sorema N,A534 U.S. 506, 511 (200Xee also
Serrano v. Cintas Corp699 F.3d 884, 888 (6th Cir. 2012) (noting tBatierkiewiczemains

good law even aftefwombly. So long as a complaint proeslan adequate factual basis for a
race discrimination claim, the plaintiffas satisfied the pleading requiremefltds.See also
Erickson v. Parduysb51 U.S. 89, 93 (2007) (“Specific fact® arot necessary; the statement need
only “give the defendant fair notice of whtt . . . claim is and the grounds upon which it
rests.”) (quotingfwombly 550 U.S. at 555; internal quotat®omitted). Plaintiff's amended
complaint alleges enough to esc&de 12(b)(6) dismissal in thisase. Plaintiff has alleged
that—

e Dr. Schweikhart levied chargef plagiarism against only Plaintiff even though white
students in her class utilized the sametioiteformat that formed the basis of the
plagiarism accusation (Am. Compl. T 21);

e During her career, Dr. Schweikhart had referred three students for academic

misconduct charges, all of whom were &&m-American, despite the fact that she
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had taught more than ten times as mangentudents as African-American students
(id. 11 25-29);

e Dr. Salimbene was angered and upset atabe discrimination chges that Plaintiff
brought against her colleagard friend, Dr. Schweikharid; T 55);

e Dr. Salimbene knew the misconduct charggainst Plaintiff were unfounded and

brought them in retaliation for Plaintif’allegations of race discrimination.(f 56).

It remains to be seen whether Plaintiin back up these allegations with evidence
sufficient to overcome summary judgment, mudslprove them at triaBut she has alleged
enough to overcome dismissal under Rule 12(b)(6).

E. Qualified Immunity from Race Discrimination Allegations

Alternatively, Defendants Schwaiart and Salimbene argue that they are entitled to
gualified immunity from 8§ 1983 liability based oace discrimination. Defendants say that it
was not “clearly established”dhreporting Plaintiff for miscondtigvas an “adverse action” for
purposes of an equal protection analysis. ICbert’'s view, however, the proper inquiry at this
stage is the alleged discriminatangent of the state actofIf any ‘right’ under federal law is
‘clearly established,’ it is the constitutiorradht to be free from racial discriminationWilliams
v. Richland Cnty. Children Sery489 F. App’'x 848, 854 (6th €i2012). Defendants cannot
seriously argue that a reasbleuniversity official woudl not have known that taking
disciplinary action against a studdrased on racial animus was alation of the sident’s rights
to equal protection under the law.

As another basis for qualifigchmunity, Plaintiff argues tit “there was no indication
that Plaintiff was treated differéy than any similarly situated gduate students or that either

Dr. Schweikhart or Salimbene had knowledg®Iaintiff allegedly filing race discrimination
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complaints.” (Defs.” Mot., ECF No. 29 at&D# 126.) But these are factual issues not
appropriate for determination thie pleading stage, much lesstba basis of qualified immunity.
Plaintiff has alleged disparate treatment vigsawhite graduate studes and has alleged Dr.
Salimbene’s knowledge of Plaintiff's complaint of race discrimination against Dr. Schweikhart.
Plaintiff's allegations overcome Rule 12(b)@smissal on qualified immunity grounds.

V.

Count VI of Plaintiffs amaded complaint alleges a alaiagainst Defendant OSU for
race discrimination in violation of Title VI dhe Civil Rights Act of 1964, 42 U.S.C. § 2000d et
seq. Title VI generally providdbat “[n]o person in the Unite8Btates shallpn the ground of
race, color, or national origin, be excluded frontipgoation in, be denied the benefits of, or be
subjected to discrimination under any program awggtreceiving Federal fiancial assistance.”
42 U.S.C. § 2000d.

To state a Title VI claim against OSU, Pi@fif must plead intetional discrimination.

See Alexander v. SandoyaB2 U.S. 275, 280 (2001). Defendamtgue that Plaintiff fails in

this regard because she (1) pleads only conclutegations with regard to the University’s
conduct, (2) inappropriategttempts to impute discriminatory intent to the University through
her allegations againthe individual Defendants, and (3) failsplead facts that rise to the level
of discriminatory intent as it relates to allégas that the University failed to investigate
Plaintiff's discrimination complaint against Dr.8geikhart. None of these rationales, however,
supports dismissal of Plaintiff's TitMl claim at the pleading stage.

As to the first argument regarding conclusaltggations, it is true that a plaintiff must
plead facts that establisliscriminatory intent.Pocono Mtn. Charter Sch. v. Pocono Mtn. Sch.

Dist., 442 F. App’x 681, 688 (3d Cir. 2011) (citidgexander v. Choatel69 U.S. 287, 293-94

21



(1985)). But the Court disagretmt the allegations ithe amended complaint are “conclusory.”
Plaintiff alleges that the OSU “actively partiaied” in intentionallydiscriminatory conduct
because the University’s Committee of AcadteMisconduct and University Conduct Board
were motivated by discriminatory animus in theiffi@mal action” taken agaist Plaintiff. (Am.
Compl. 11 91-92.) It remains to be seen WwaePlaintiff can provéhis weighty allegation
against the University. Plaintiff has, howevalteged the requisite discriminatory intent
required for a Title VI claim.

The Court is equally unpersuaded by Defents’ second and third arguments for
dismissal. It is true that there is no vicaridiability under Title VI, meaning that OSU cannot
be held liable for discrimination solely based on the conduct of the individual Defen8aets.
Gebser v. Lago Vista Indep. Sch. DiS24 U.S. 274, 286-88 (1998ge also Goonewardena v.
New York475 F. Supp. 2d 310, 328 (S.D.N.Y. 2007ut the allegations in the amended
complaint do not establish that Plaintiff is trgito hold the Universitiiable for the allegedly
discriminatory actions of Drs. Schweikhart and Salimbene in and of themselves. Plaintiff alleges
that OSU was deliberately indifferent to Pli#itd complaints of race discrimination by not only
failing to properly investigate them but alsodmtively taking steps to cover up discriminatfon.
(Am. Compl. 11 24, 31, 93.) With these allegas, Plaintiff has maded the requisite

discriminatory intent to survive siinissal of her Title VI claim.

2 Although this case involves a Title VI claitijs Court applies the law set forth@ebser which

involved Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 (“Title IX"). The Supreme
Court acknowledged iGebserthat the Title VI and Title IX statutes parallel one anotli@ebser 524

U.S. at 286 (recognizing that Title VI and Title IXrpkel one another except that Title VI prohibits race
discrimination while Title IX prohibits sex discrimination).

¥ Based on the Supreme Court’s acknowledgment thisiedate indifference is sufficient to establish a
claim of intentional discriminationnder Title IX, and the fact that Title IX treatment has generally been
based on the standards set forthtifier enforcement of Title VI, theleliberate indifference” standard
would presumably apply to Title VI casegidovic v. Mentor City Sch. Dis©921 F. Supp. 2d 775, 796
n.10 (N.D. Ohio 2013) (citin@avis v. Monroe Cnty. Bd. of EQ%26 U.S. 629, 642 (1999) a@@dnnon

v. University of Chicago441 U.S. 677, 694-695 (1979)).
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V.

For the foregoing reasons, the CQBRANTSIN PART AND DENIESIN PART
Defendants’ motion to dismiss and/or for bfied immunity. (ECFNo. 29.) The Court
DISMISSES COUNT I1 of Plaintiff's amended complaint, alleging 8 1983 liability based on
substantive due process ddSM I SSES Defendant Metzlaars as a party to this actidhe
CourtDENI ES Defendants’ motion with respect ta@nts I, Ill, and 1V of the amended
complaint. Plaintiff's action may proceed on her claims based on First Amendment retaliation,
equal protection, and Title \df the Civil Rights Act.

IT1SSO ORDERED.

/sl Gregory L. Frost

GREGORYL. FROST
WUNITED STATESDISTRICT JUDGE
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