Wilson et al v. Columbia Gas Transmission, LLC Doc. 360

IN THE UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

PauL GARY WILSON, et al.,
Plaintiffs,
Case No. 2:12-cv-1203
V.
Judge Graham/Magistrate Judge Abel
CoLumBIA GAS TRANSMISSION LLC,
Defendant/Counter claimant,
V.

ExcLusIVE NATURAL GAS STORAGE EASEMENTS et al.,

Counter-Defendants.

Thisdocument appliesto: ALL PARTIES

CASE MANAGEMENT ORDER
Having heard and considered the proposhtbe parties, th Court ORDERS the

following:

GENERAL MATTERS

1. Captions and Filing: All filing in this case is to be performed

electronically in accordance with the Cougti®cedures on electranfiling. Documents
intended to apply only to a panti@r Plaintiff, Counter-Defendd or Counter-Defendants will
specifically indicate tl parties to which they apply bycinding, in the caption, the notation
“This document applies to: [party name(s)].”

2. Service of Documents and Ordels: lieu of servee of documents

pursuant to Rule 5 of the FedelRules of Civil Procedure, sace of all papers other than

original process shatle made as follows:
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a. Service upon Parties Remeted by Counsel: Notice of

documents filed with the Court will be amatically sent to all counsel of record
through the automatic operation of theutt’'s CM/ECF system, and no further
service is required. Any counsel of regevho has not signed up for automatic
notice of filings through the Court’'s GHECF system is directed to do so
immediately. Documents not filed withetlCourt, such as discovery documents,
shall be served by electronic mail upmunsel of record, using the e-mail
addresses set outtine Court’s docket.

b. Service upon Counter-Defendants Not Represented by

Counsel: Any document specificaliglating to a Counter-Defendant not

represented by counsel, relating to ecphowned by a Counter-Defendant not
represented by counsel, or that wbrgquire a response from a Counter-

Defendant not represented by counsel aeoto avoid substantive prejudice to

the rights of said party, shall be serwgubn said party by first-class mail. In all

other respects, service may be effectuated by making a document accessible to all
Counter-Defendants throughetdocument depository to be established pursuant

to Paragraph 17, and (except as otherwise provided in this Paragraph 2) need not
be directly served uponl&£ounter-defendants.

C. Service of This Order: ThOrder shall be served upon all

Counter-Defendants not repeeted by counsel by firstads mail, at Defendant’s
expense. Any subsequently added Caubtefendants shall be served with a
copy of this Order with seree of original process.

d. Discovery Documents: The Court orders, pursuant to Rule

5(a)(1)(C) of the Federal Rules of CifAfocedure, that discovery requests
required to be served upon a party need not be served on all other parties.

Discovery responses (except for materglbject to the Stipulated Protective



Order (ECF No. 152)) shall be made accessible through the document depository
to be established pursuant to Paragraph 17.

e. Cetrtificates of Service: $hall be sufficient to state in the

certificate of service that sgece has been made in this manner set out in this
Paragraph 2.

3. Status Conferences: The Court wdhvene a status conference in this

litigation every ninety (9) days, subject to the Court’s eatlar. A party may participate by
telephone. Counsel for the pas shall confer at least sevdays before each scheduled
conference and attempt to resolve outstandingutes and shall providediCourt at least five

days prior to the hearing a joint letter listing all motions and other matters the parties anticipate
addressing at the conference. No depmsishall go forward on days on which status
conferences are scheduled without prior leav€airt. At the Court’s discretion, additional
telephone conferences may be scheduled to ssldnatters arising between regularly-scheduled
status conferences, if all nssary parties are available.

4. Amendments/Modifications: Nothing this Order is intended to limit any

party’s ability to seek an amendment tawwdification of any part of this Order.

5. Pending Matters: Defendant shall file returns of service within ten (10)

days following service of original process upagpaaty newly added as a Counter-Defendant in
the Second Amended Counterclaim or in angsequently-fled amended counterclaim.
Defendant shall endeavor in good faith to sesviginal process orllanewly-added Counter-
Defendants within thirty des of the date hereof.

Defendant shall answer Plaiifiéi Complaint (ECF No. 2) byAugust 8, 2014.
Defendant shall file reply briefs in supportitsf motions to dismiss counterclaims (ECF Nos.
247 and 248) byaugust 8, 2014. Counter-Defendants shallefresponses to Defendant’s
motions to dismiss filed on September 6, 2018KENo0. 252) and September 17, 2013 (ECF No.
254) byAugust 8, 2014; any reply briefs will be submitted accordance with this Court’s Local

Civil Rules.



6. Settlement: The parties are expettedonsider and discuss settlement on
an ongoing basis. The Court wsthedule a second mediation invalyithe parties, facilitated

by the Magistrate Judge, in a subsequent order.

. ANSWERSAND OBJECTIONSTO COUNTERCLAIMS

7. Answers and Objections to Previously Filed Counterclaims in

Condemnation: Any Counter-Defendant who haviausly filed an Answer and Objections to

the Counterclaim in Condemnation (ECF 128) or the First Amended Counterclaim in
Condemnation (ECF No. 275) need not filefarswer and Objections to the Second Amended
Counterclaim in Condemnation (ECF No. 2880 any subsequently-filed amended
counterclaim. The responses and allegatiotisarpreviously-filed Answer and Objections shall
be deemed to apply to the corresponding grazhs of the Second Amended Counterclaim in
Condemnation or any subsequently-filed ameraeohterclaim. To the extent there is a
substantive change in Defendant’s allegatwitl respect to a Counter-Defendant in a
subsequently Amended Counterclaim, tloei@er-Defendant may file an Answer and
Objections with respect to the changed geaphs only and otherwise may incorporate by
reference its previously-filkAnswer and Objections.

8. Answers and Objections to New Counterclaims in Condemnation:

a. Counsel who have appeared teedand who represent parties newly
added to the case by Defendant’s Second AneeQdeinterclaim in Condemnation shall each
file a master Answer and Objections ipgible to counsel’s clients on or befagkegust 8, 2014.
Counsel for Counter-Defendants are encouragedireutot required, to #aborate to file a
joint master Answer and Objections. Any magteswer and Objections shall set forth verbatim
those allegations in the Second Amended Coalatien in Condemnation that do not relate to
specific properties or specific Counter-Dadants (paragraphs 2-48d 1576-1580), shall state
generally-applicable responseditose allegations, and shall assert any affirmative defenses or

objections that may bgenerally applicable.



b. Any Counter-Defendant answering tS8econd Amended Counterclaim or
any subsequently-filed amended counterclaim sleatleemed to have incorporated by reference
any Master Answer and Objections filed puast to Paragraph 8.a. unless the answering
Counter-Defendant states othemvisAny such Counter-Defendamted only (i) answer those
allegations that relate spec#illy to the answergn Counter-Defendant and any real property
owned by the answering Counter-Beflant that has been identtfien paragraphs 49-1575 of
the Second Amended Counterclaim in Condemnatidhat is identifiedn any subsequently-
filed amended counterclaim; and (ii) assert affymative defenses or objections not already
asserted in the Master Answeatlspecifically relate to the awering Counter-Defendant and/or
the answering Counter-Defemds identified property.

C. Any responses to the Second Arheth Counterclaim shall be due on or
before the later of the following dates: Aijgust 15, 2014; (ii) twenty-one (21) days following
the date of service; or (iii) éhdate stipulated by the relevaatrties in a spiulation conforming

to Local Civil Rule 6.1.

1. DISCOVERY PROCEDURES

9. Discovery May Proceed: All partiesay avail themselves of any of the

discovery mechanisms set forth in the FeldRtdes of Civil Procedure, except as those
procedures may otherwise be modified by this @rdéo further planning meetings pursuant to
Rule 26(f) of the Federal Rules of Civil Peature are necessary before any party may serve
discovery on any other party. itial disclosures pursuant to Rule 26(a) of the Federal Rules of
Civil Procedure are not required.

10. Parties to Cooperate and Coordinate: The parties shall cooperate with

respect to discovery. Counter-2atlants shall endeavor in goodhao develop and serve joint
discovery requests on Defendant on beha#flo€ounter-Defendastcollectively where
appropriate and to avoid duplicatikequests to Defendant. Thetpes retain the right to object

to discovery requests on any valid ground, ineclgdvithout limitation that multiple requests by



separate counsel are unduly buraens or duplicative or are an attempt to circumvent the limits
on discovery set forth herein, inyasubsequent orders, in the LoGavVil Rules of this Court, or

in the Federal Rules of Civil Procedure. Motion regarding discovery may be made to the
Court until the parties have had a telephonimeyerson conference, in a good faith effort to
resolve the dispute.

11. Confidentiality: The provisions ofdtparties’ Stipulated Protective Order

(ECF No. 152) shall remain in full force aatfect as to all parties to this matter.

12. Numbering System: The partieslshanfer and agree upon a system for

uniquely identifying all discovery materials wighprefix indicating the producing party, and a
unique page number for each page. (Docunyaoiduced by Defendant shall bear the prefix
“CGT.”) The combination of letters and diggkould then be used throughout the discovery
process whenever referring t@articular document or page.

13. Productiorof Documents: The parties must produce documents to which

they have not raised an objection on amngllbasis rather than waiting until all documents
responsive to a request have been gathered.

14. Production of Electronically Storeddnmation: Electronically stored

information (ESI) shall be produced in imag®Por TIFF) format, with the exception of any
documents that are only reasonably legibleative format (e.g., large unformatted Excel
spreadsheets). The parties are directed to wmokeratively to determine appropriate custodians
and key word searches. To facilitate thisgess, Defendant shall, by August 15, 2014, provide
to counsel for Plaintiffs and Counter-Defendaan initial list of proposed custodians and
proposed key-word search terms.

15. Limits on Interrogatories: Thellmving provisions govern the parties’

service of interrogatories:

a. Plaintiff's Claims: Prior to any ruling on a motion for class

certification, Plaintiffs and Defendantay each serve on the other one or more



sets of interrogatories containingthre aggregate no more than forty (40)
interrogatories, including subparts.

b. Defendant'sCounterclaims Counter-Defendants may

serve interrogatories upon Defendant in compliance with the limits set out in Rule
33(a)(1) of the Federal Rules of CifAtocedure. Counter-Defendants shall
endeavor in good faith to serve jointarrogatories wherappropriate and to
avoid duplicative interrogatories, anthy not utilize separate sets of
interrogatories by individu&ounter-Defendants or garate groups of Counter-
Defendants to circumvent the limits set forth in Rule 33(a)(1). However, each
counsel are entitled to avail themselveshaf interrogatories provided for in Rule
33(a)(1) with respect to ¢lir Counter-Defendastcollectively and to the extent
there is a particularized need for digery relating specifically to a specific
Counter-Defendant and/or that Countext@ndant’s identified property, that
Counter-Defendant may serve ten (&@ylitional Counter-Defendant-specific
interrogatories, including sub-parts. fBredant may serve one joint, coordinated
set of interrogatories upail Counter-Defendants itcompliance with the limits
set out in Rule 33(a)(1) of the Federalé&uof Civil Procedure. Defendant may
also serve ten (10) additional interrogatories, includlihgudparts, on any
individual Counter-Defendamb the extent that there @sparticularized need for
discovery relating specdally to a specific CounteDefendant and/or that
Counter-Defendant’s identified property.

C. Additional Interrogatories: Nothing in this Order shall

preclude the parties from agreeing, anfrseeking leave of Court, to serve
additional interrogatories.

16. Document Depository: On or befékeagust 1, 2014, Defendant shall

establish and maintain, at @gpense, an internet-accessidlbbcument depository program, to

store all materials produced by parties, the Cand non-parties in this proceeding (including



pleadings and all other documents filed wite Court, interrogatogs and objections and
responses, requests for admission and objecindsesponses, requests for production of
documents and objections and responses, snhp@nd objections and responses, documents
produced in discovery, depositiomatiscripts, Court transcripts asinilar materials), other than
materials subject to the Stipiéd Protective Order (ECF No. 152). Upon establishment of the
document depository, Defendant shall electroniddiya notice stating that the parties may
access all non-confidential case-related matetiabugh the document depository website, and
shall serve the notice upon @lbunter-Defendants not represented by counsel, by first class
mail; any subsequently-added Counter-Defendants shall be seithes aopy of this notice with
service of original process.

17. Privilege Claims: Pursuant to R@&(b)(5) of the Federal Rules of Civil

Procedure, a party who, relying on any pgge or on the work product doctrine, does not
produce all relevant or requested documentesponse to a request for production of documents
or a subpoena must prepare a log identifyingudwents withheld by production number. For
each such document, the party must (i) spestiich privilege or doctrine it is invoking;
(i) identify all authors andercipients of the document (inding “cc” and “bcc” recipients);
(iii) state the date(s) on which the document wapared; and (iv) provide a brief description of
the subject matter of the document. The ped log for a production of documents should be
served within thirty days after the production. Notwithstanding the foregoing, Plaintiffs and
Defendant need not prepare a privilege logdfmeuments subject to privilege or work product
protection that were generated on or aftec&@nber 21, 2012, and a Counter-Defendant need not
prepare a privilege log for documents subjegrteilege or work producprotection that were
generated on or after thetdaipon which it was servedt original process.

18. Redactions: Where a page or pad phge is redacted, the fact of the
redaction shall be made cleartbe face of the document. Thesksafor each redaction shall be

set forth in a privilege log that commgs with Paragraph 18 of this Order.



19. Inadvertent Production: PursuanRuae 502(d) of the Federal Rules of

Evidence, the production of any documentaaghich a party has a good faith claim of

exemption from discovery (whether based onatterney-client priviége, the work product

doctrine, or another applicable exemption frostdivery) shall not be a war of such privilege

or exemption from discovery in this procesglior in any other federal or state proceeding,

provided that the producing party makesarulfor the return of such document upon

discovering its production. Upon receiving satdim, the receiving party shall return the

document and shall not use it in any way uh@ validity of the claim of exemption from

discovery shall have been agragubn or decided upon by the Court.

20. Depositions: Depositions are to be conducted in accordance with the

following rules, unless agreed by tparties (and not contrary to ander of the Court) or unless

ordered by the Court for good cause shown:

a. The limitations on the number of depositions pursuant to
Rule 30(a)(2) of the FederRlles of Civil Procedure shadot apply to this case.
Nonetheless, the parties are encourdgezkercise good judgment in deciding
whether to take the depositionanfy particular party or witness.

b. Counsel are expected to corgie with, and be courteous
to, each other and deponents.

C. The parties (and when appropriate, a nonparty witness)
may stipulate, in writing or on the rechito alter, amend, anodify any practice
relating to noticing, condting, or filing a deposition.

d. Counsel shall consult im@ance with opposing counsel in
an effort to schedule depositions at mutually convenient times and places.
Scheduling should take into account (& @vailability of documents from among
those produced by the parties and thirdipsyi(ii) the objective of avoiding the
need to subject any person to repeatgubsi¢éions, and (iii) the need to preserve

relevant testimony. No witness shall b@ased more than onaethis litigation,



absent agreement of the partiegood cause shown. Continuing a deposition
that could not in good faith have beemcluded at the end of a day shall not
constitute multiple depositions of a single witness.

e. The deposition of a Plaifftor Counter-Defendant shall
take place at a location in Franklin Copr®hio or within the county in which
the deponent resides, at the witnesestdn. The deposition of an employee,
agent or representative of Defendardlstake place in Kanawha County, West
Virginia; Franklin County, Ohio; oAllegheny County, Pennsylvania, at
Defendant’s election. Depositions contlietin Kanawha County, West Virginia
or Allegheny County, Pennsylvania shalldmducted on consecutive days to the
greatest extent practicable. The depositmirs non-party shatbhke place in the
county in which the non-party has his or her principal place of business or place
of residence, or at some other plaoavenient to the non-party, at the non-
party’s election. The depositions of expert witness shall take place at a
location to be agreed to by the partiéshe parties are unable to agree, the
deposition shall take plade the county in which the expert has his or her
principal place of business. The parties may agree upon other locations for
depositions for the convemee of deponents or counsel.

f. A copy of the Stipulated Btective Order shall be provided
to the deponent before the deposition comees if the deponent is to produce or
may be asked about Confidential Infation. While a deponent is being
examined about any Confidential Infornaatj persons to whom disclosure is not
authorized under the StipulatBdotective Order shall be excluded.

g. Only one attorney for eagtarty may question a deponent.

h. Only one attorney for each party may assert objections to a
deposition question; once an objection basn asserted by attorney, it shall

be deemed to have been assertedlmtltzer counsel and may not be repeated.

10



I. Deposition exhibits shall bdentified with the witness’s
name and shall be sequentially numberedardless of which party introduces
the exhibit. Extra copies of deposition exhibits are to be provided to opposing
counsel and the deponent. The indegrxdiibits attached to each deposition
transcript shall contain, for each exhibitnked or referred to in the deposition,
the document production (Bates) number, the exhibit number, and a brief
description of the exhibit.

J- By so indicating in its notice of a deposition, a party may
video record the deposition, in addition to obtaining a stenographic transcription.
At the commencement of the deposittbe video operator(s) shall swear or
affirm to record the proceedings fairly and accurately. Each witness, attorney,
and other person attending the depositionl flgaidentified at the commencement
of the deposition, but only the deponent (and demonadrataterials used during
the deposition) will be video recorded. No part of a video recorded deposition
shall be released or made availablang member of the public unless authorized
by the Court.

K. Disputes between the partibsit arise during a deposition
should be addressed to this Court, regardless of where the deposition takes place.
Disputes arising during deptiens that cannot be resolved by agreement may be
presented by telephone to the Court, at@ourt’s discretionThe presentation of

the issue and the Court's ruling will leeorded as part afie deposition.

V. SCHEDULE
21. Pretrial Schedule:

a. As stated in ParagraploBthis Order, discovery may

commence immediately.

11



b. In light of the recent addition of a substantial number of
additional parties, and the fact thatvsee of process orhbse parties remains
ongoing, the parties shall submit a propogetrial schedule, including a class
certification briefing schedal fact and expert wigss discovery deadlines,
deadlines for the filing of dispositive motions and, to the extent applicable,
procedural motions such as motiongremsfer venue, and other appropriate
pretrial deadlines, in a subsequent propakmdt Case Management Order to be
filed by no later than September 5, 2014. If no agreement can be reached on a
proposed pre-trial schedule, the partieay submit their respective proposals

following a good faith attempt to reach agreement in a meet and confer.

SO ORDERED.

Dated: Auqust 1, 2014 s/Mark R. Abel
UnitedStatesMlagistrateJudge
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