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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROBERT S. COMER,
CASE NO. 2:13-CV-0003
Petitioner, JUDGE GEORGE C. SMITH
M agistrate Judge Norah McCann King
V.

WARDEN, Ohio State Penitentiary,
Respondent.

ORDER and
REPORT AND RECOMMENDATION

Petitioner, a state prisoner,jrigs this action for a writ ofiabeas corpus pursuant to 28
U.S.C. § 2254. This matter is before the Court orPgtiion Doc. No. 2, Respondenteturn
of Writ, Doc. No. 7, and the exhibits of the parties. Petitiondoson to Complete the Record
Doc. No. 8, isDENIED, as moot, since Respondent hasdfitee transcripts requested by that
motion. See Notice,Doc. No. 12. For the reasons thfmllow, the Magistrate Judge
RECOMMENDS that this action b®I SMISSED.

FACTSand PROCEDURAL HISTORY

The Ohio Fourth District Court of Appesasummarized the facts and procedural history

of this case as follows:

On the evening of December 1, 2009, a number of people came
together at the Lennex home on Shaffer Road in a part of Gallia
County that borders right on Jackson County. Gathered at the
Lennex home that evening, in amp@tion of deer hunting the next
day, were Edith Lennex, her sons Dustin and Cody, and Dustin's
two children Aaleyah and Dominiélso, Kristen Gandee, a family
friend, had driven from Columbus with Alfred Bury and Joe
Wheeler. At some point appellaatnext-door neighbor, visited the
home. The evidence adduced atltrias replete with references
that described appellant andcethennex brothers as good friends,
or even “best” friends.FN1
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FN1. Kristen Gandee described appellant's and Dustin Lennex's
relationship as beg “like brothers.”

At approximately 9:00 PM, Gandee and a few others went to
McDonald's to purchase food fahemselves and others at the
Lennex home. Upon their returCody Lennex and Joe Wheeler
took approximately twenty chseburgers into the home while
Gandee and Bury stayed in the car and talked. Inside the Lennex
home, some of the younger menwbef the crowd were “rapping”

to a Karaoke machine. Appellastipposedly “rapped” something

of a sexual nature about Cody'slfgiend that promptly led to a
fight. Both Edith and Dustin Lennex intervened to stop the fight
between appellant and Cody.

Appellant stormed out of the haex home and slammed a screen
door behind him. That screen dowais apparently damaged and an
angry Dustin Lennex pursued afipet into the yard. Appellant
went to his home but, rathénan follow him, Gandee motioned
Dustin to her car and asked ifiyahing had transpired that should
worry her. Dustin answered ingmegative and assured her that
“we do this all the time.”

In the meantime, appellant entered his home in a rage—"“put his
fist in the wall” and overturnea coffee table. His cousin, Todd
Dixon, was in the room attempting to text his father and heard
appellant scream that he was going to shoot “them MF'ers.”
Appellant grabbed a weapon, wemitside and fired a “warning
shot” into the air. Cody Lennex tialready gone outside with his
rifle and positioned himself to see the front door of appellant's
home. Cody warned appellant thihe fired anoher shot, Cody
would shoot him. Appellant thefired in Cody's direction. Cody
returned fire and grazed appellant's “butt cheek.” He also,
apparently, wounded Todd Dixon as well. FN2

FN2. The record indicates thabdd Dixon was not at the Lennex
home that evening and was novaived in the fracas that took
place. He explained he has not been to his cousins' place since the
shooting and declared he “won't [ever] return.”

At this point, Dustin Lennex re-inserted himself into the fracas and
began to walk toward appellant's home. The evidence adduced at
trial shows that Dustin was unarmed, approached appellant's house
trailer with his arms extended oah each side and asked him if
appellant was going “going to shoot a motherfucker.” FN3
Apparently, appellant was prepareddo just that. He went to his
home and shut the door. Whddustin stepped on appellant's



porch, appellant fired a shot &m from the home's interior.

Although some witnesses testifigbat they could hear Dustin

gasping for air, the Gallia Coun@oroner, as well as the assistant
Deputy Coroner of Montgomgr County who performed the

autopsy, explained that shraprfebm the gunshot pierced the
victim's aorta and he died very quickly thereafter.FN4

FN3. We quote Kristen Gandee this point, but Cody Lennex
testified that his brother simply said “shoot me MF'er.”

FN4. Dr. Dan Whitley, the Gallia County Coroner, and Dr. Kent
Harshbarger, Deputy Montgomery County Coroner, both
confirmed that the alcohol content in Dustin Lennex's blood
exceeded the legal limit. Lennex also had “THC” in his
bloodstream, which indicated thHa¢ had used marijuana.

The Gallia County Grand Jury returned an indictment that charged
appellant with murder. At his jutyial appellant agreed that he and
the Lennex brothers are friends, atated that his cousin (Todd
Dixon) lied about his reaction whelme returned to the family
house trailer. Appellant also denieatlne intended to shoot to Kkill
anyone and that he most certainly did not want “Dustin to die.”
Appellant explained that he shbts friend because he and his
cousin had already been shatiadhat he feared for his life.

The jury returned a verdict @uilty with a firearm specification.

The trial court sentenced appellant to serve an indefinite term of
imprisonment of fifteen years to life on the murder charge,
together with a three year teon the firearm specification, each to

be served consecutively to oa@other. Although no immediate
appeal was taken, this Court granted appellant leave to file delayed
appeal and the matter is prolyebefore us for review.

State v. ComeiNo. 10CA15, 2012 WL 1831167, at *1-2 (Ohio ApP.Bist. May 14, 2012). In
his delayed appeal, Petitioner raisedftiilowing assignments of error:

THE TRIAL COURT VIOLATED ROBERT COMER'S RIGHTS
TO DUE PROCESS AND A FIR TRIAL WHEN, IN THE
ABSENCE OF SUFFICIENT EVIDENCE, IT ENTERED A
JUDGMENT ENTRY, CONVICTING ROBERT OF MURDER
AND THE ATTACHED FIREARM SPECIFICATION.

THE TRIAL COURT COMMITTED A PREJUDICIAL ERROR
AND DENIED ROBERT COMER DUE PROCESS OF LAW



WHEN IT FAILED TO PROVIDETHE JURY WITH A PROPER
JURY INSTRUCTION IN ACCARDANCE WITH R.C. 2901.09.

THE TRIAL COURT COMMITTED A PREJUDICIAL ERROR

AND DENIED ROBERT COMER DUE PROCESS OF LAW

WHEN IT FAILED TO PROVIDE THE JURY WITH AN

AUGMENTED JURY INSTRWTION IN ACCORDANCE

WITH R.C. 2901.09.

TRIAL COUNSEL PROVIDED INEFFECTIVE ASSISTANCE

OF COUNSEL, IN VIOLATION OF THE SIXTH

AMENDMENT TO THE UNITED STATES CONSTITUTION

AND SECTION 10, ARTICLE | OF THE OHIO

CONSTITUTION.
State v. Comer2012 WL 1831167, at *1. On May 14, 2012, the appellate court affirmed the
judgment of the trial court.Id. On October 10, 2012, the Ohio Supreme Court dismissed
Petitioner’s subsequent appe8&tate v. Comerl33 Ohio St.3d 1411 (2012).

On January 3, 2012, Petitioner fllais petition for a writ of Haeas corpus pauant to 28
U.S.C. § 2254, alleging that the “Galliaothty, Ohio, Court of Appeals unreasonably and
contrarily appliedStrickland v. Washingtond66 U.S. 668 (1984) when it ruled that defense
counsel performed effectively.”

INEFFECTIVE ASSISTANCE OF COUNSEL

Petitioner alleges that he was denied the effective assistance of counsel because his
attorney failed to make a proper motion for jodmnt of acquittal under Crim.R. 29, failed to
object to improper jury structions as related to O.R.C. 2908(B), failed to request a no-retreat
instruction in accordance with O.R.C. 2901.09(&)d failed to reques jury instruction on
what it means to be at fault in creating the aitan that gave rise tthe death of another

individual. Petitioner contendthat defense counsel’s faiks, individually and collectively,

prejudiced the outcome of his tridPetition, PagelD 18.



The state appellate court rejected Petitioner’s claim of ineffective assistance of counsel.
Portions of the appellate cowwtecision denying Petitioner’s claimbinsufficiency of evidence
and denial of a fair trial based dme trial court’s jury instructions are relevant to this Court’s
consideration of Petitioner's claim(s) of ineffye assistance of counsel and are therefore
included here:

Before we address the meritstbe assignments, we first observe
that they are all based on appetiarclaim that he shot the victim

in self-defense. Self-defense is @ffirmative defense that must be
proven by a preponderance of the evidence. R.C. 2901.05i@tE

v. Clark, Fulton App. No. No. F—-10-025, 2011-Ohio—6310, at |
21; State v. WarmysCuyahoga App. No. 96026, 2011-Ohio—
5827, at 1 8. To prove self-defense, an accused must show three
elements: (1) that the defendant was not at fault in creating the
violent situation, (2) tat the defendant had a bona fide belief that
he was in imminent danger of death or great bodily harm and that
his only means of escape was the use of force, and (3) that the
defendant did not violate any duty to retr&ze State v. Goff28

Ohio St.3d 169, 942 N.E.2d 1075, 2010-Ohio—6317, at $tade

v. Thomag1997), 77 Ohio St.3d 323, 326, 673 N.E.2d 1339.

This duty of retreat, however, does not apply to one's own home.
The maxim that a man's home “lsis castle” has deep roots in
English law. 4 Blackstone, Comntanes on the Laws of England
(Rev. Ed.1979) 223, Chapter 16. That maxim has long been a
cherished part of American law as welbee e.g. State v.
Batchelder(N.H.Super.Ct.1832), 5 N.F49; Snowden v. Warder
(PA.1831), 3Rawle101; State v. NorrigN.C.Super.Ct.1796), 2 N

.C. 429. It is also a bulwark of Ohio laBee e.g. State v. Smith
(1997), 80 Ohio St.3d 89, 110, 684 N.E.2d 68&te v. Thomas
(1997), 77 Ohio St.3d 323, 327, 673 N.E.2d 1339.

The Ohio General Assembly has codified the castle doctrine in
R.C. 2901.09(B). The statute statedger alia, that “a person who
lawfully is in that person's rance has no duty t@treat before
using force in self-defense.” Ohio courts have also extended the
definition of “residence” to an attached por&ee State v. Nappier
(1995), 105 Ohio App.3d 713, 721, 664 N.E.2d 133@ate v. Cole
(Jan. 22, 1997), Hamilton App. No. C-9509@@ate v. Copeland
(Apr. 13, 1993), Franklin pp. No. 92AP-1486. With these
principles in mind, we now turn oattention to the issues raised in
the individual assignments of error.



*k%

[On the sufficiency of evidence]R.C. 2903.02(A) states that no
person shall purposely cause tkheath of another. Here, no
guestion exists that appellant shot and killed Dustin Lennex.
Appellant also does not argue that his actions were not purposeful.
Abundant testimony was adduced at trial from which the jury
could conclude that appellandistions were done purposely. Thus,
sufficient evidence supports thensaction. The gist of appellant's
argument is not that the proseoutilacked sufficient evidence for

a conviction, but that his seletense evidence rendered the
prosecution’'s evidence insufficient. We disagree.Hiancock
supraat § 37, the Ohio Supreme Cbutated that proof of an
affirmative defense does not detrdrom proof that an accused
committed a crime beyond a reasonable doubt. Althdiayicock
involved an insanity defense raththan self-defense, our Tenth
District colleagues arrived at tlgame conclusion with regard to
self-defenseSee e.g. State v.. Hodgranklin App. No. 11AP-50,
2011-Ohio—6454, at § 15. We findogg persuasive. Whatever
evidence may have been adducedarding self-defense in this
case, it does not detract from the evidence that appellant purposely
caused the death of Dustin Lern@&loreover, weagain point out
adequate evidence was adduced at trial for the jury to find the
appellant guilty of murder with a firearm specification.
Accordingly, we hereby overrulappellant's first assignment of
error.

*k%k

[On Petitioner’s claim regarding improper jury instructions]:
Because appellant's second and third assignments of error both
assert that the trial court erred ir timstructions it gave to the jury,

we consider them together. Ahe outset, we point out that
appellant did not object to theryinstructions. Further, after
instructions, the court asked both the prosecution and defense if
they wanted “corrections, deletions or additions.” Both counsel
answered in the negative. Thuappellant has waived all but
Crim.R. 52(B) plain errorSee State v. Cunningharh05 Ohio
St.3d 197, 2004-Ohio—7007, 824 N.E.2d 504, at | 56; also see
State v. Dickess]l74 Ohio App.3d 658, 884 N.E.2d 92, 2008-
Ohio—39 at § 43. Generally, notice miin error should be taken
“with utmost caution, under exceptional circumstances, and only to
prevent a manifest miscarriage of justicBtate v. Gardnerl118

Ohio St.3d 420, 2008-Ohio—2787, 889 N.E.2d 995, | 78; also see



State v. PattersgnWashington App. No. 05CA16, 2006—Ohio—
1902, 1 13. Plain error exists whigraffects a substantial rights.
State v. ChamberfAdams App. No. 10CA902, 2011-Ohio—4352,
at { 42. Plain error is one thdfexts a substantial right when, but
for the error, the outcome of @éhtrial would haveclearly been
otherwise Id.; State v. Litregl170 Ohio App.3d 670, 868 N.E.2d
1018, 2006—0Ohio-5416, at T 11.

. . . [A]ppellant argues that thaak court erroneoug suggested to
the jury that appellant had a duty retreat, even in his home.
Before we address that argurhehowever, as the prosecution
vaguely suggests in its briefye consider whether a “Castle
Doctrine” instruction was warrded. As noted above, a self-
defense instruction is warranted yifla defendant was not at fault
in creating the situatiorGoff, supraat § 36;Thomasat 326. Here,
the evidence adduced at trial svancontroverted that appellant
fired the first shot in this fracas. When asked on cross-examination
if either Dustin or Cody Lennefollowed him tohis house trailer
after the fracas in the Lennex hepappellant replied negatively.
When asked if he believed thas fight with Cody was over when
he left the Lennex residence darreturned to his residence,
appellant replied “yeah.”

Appellant went home, loaded hisasgun and went outside to fire a
“warning shot” into the air. It appears that appellant created the
deadly situation, or at leastrgmisly escalated it, and was not
entitled to a self-defense, or “GlesDoctrine” instruction. Be that

as it may, we find no error, let alop&in error, in the trial court's
instruction. The instructiongaellant cites are as follows:

“Now the defendant claims to have acted in self-defense.
To establish a claim of self defense the defendant must
prove by the greater weight tife evidence that A: He was
not at fault in creating the sdtion giving rise to the death
and B: He had reasonableognds to believe and an honest
belief even if mistaken thatas in imminent or immediate
danger of great, or death or great bodily harm and that his
only means of retreat, escapé withdrawal from such
danger was by the use of foraed C: He had not violated
any duty to retreat, escape otthdraw to avoid the danger.
Now the defendant is presumeal have acted in self-
defenseor defense of another wh using defensive force
that was intended or likely toause death or great bodily
harm to anotheif the person against whom the defensive



force was used was in the process of entering or had
entered unlawfully and wibut privilege to do so the
residence occupied by the defenddwbw the claims the
presumption that the defendant acted in self defense or
defense of another when using defensive force that was
intended or likely to cause death or great bodily harm to
another does not apply. * * * Now dwelling means a
building of any kind ... A building includes but is not
limited to an attached porch Now the defendant had a
duty to retreat If the, if he A: was at fault in creating the
situation giving rise to theleath or B: did not have a
reasonable ground, or did not have grounds to believe and
an honest belief that he wesminent or immediate danger

of death or great bodily harm ...” (Emphasis added.)

This excerpt spans approximately two pages of the trial transcript.
Although we agree that the languag@y be a bit confusing, we
are not convinced that it constitutes prejudicial error and we
certainly do not believe that rises to the level of plain error. Our
understanding of appellant's argumisrthat he objects to the third
underlined portion of the above expestating that he “had a duty
to retreat.” FN5 Had that instruch included a qualifier stating
that appellant was outside his hoatehe time, then it would have
been a correct statement of tlev. At the same time, had it
included a qualifier that appellanvas inside his home, it was

' The instructions continued:

Now the defendant no longer had a duty to retfeébthe retreated, espad or withdrew from

the situation or reasonably indicated his ititem to retreat, escape or withdraw from the
situation and no longer participate in it and 2tten had reasonable grounds to believe and an
honest belief that he was inimmment or immediate danger oéath or great bodily harm and 3:

the only reasonable means of escape fromdhager was by the use of deadly force even
though he was mistaken as to the existendbaifdanger. Now reasableness, words alone

do not justify the use of deadly force or for&=sort to such force is not justified by abusive
language, verbal threats or other words no maibev provocative. Now in deciding whether

the defendant had reasonable grounds to believe and an honest belief that he was in imminent
or immediate danger of death or great bodilgnhar bodily harm you must put yourself in the
position of the defendant with his characties his knowledge or lack of knowledge and
under the circumstances and conditions that surr@unitke at the time. You must consider the
conduct of Dustin Lennex and decide whether his acts and words caused the defendant
reasonably and honestly to beliehat he was about to be killeat receive great bodily harm

or receive bodily harm.

Trial Transcript PagelD #1494-96.



erroneous. Did the instruction constitute error without either
qualifier? We think not fothe following reasons.

FNS5. It is, of course, possible thdte trial court's court reporter
mistakenly inserted a periodthar than simply omitting any
punctuation mark and continuing the sentence. Transcribed
conversations may not always rctly illustrate a speaker's
inflections or intent idinking words and phrases.

First, a trial court's jury instructions must be considered in their
totality. State v. RodrigueaVood App. No. WD-08-011, 2009—
Ohio—4059, at § 31State v. DoylePickaway App. No. 04CA23,
2005-0Ohio—4072, at T 50. Second, thet fng italicized portions

of the jury instructions are correct statements of the law and
directed the jury that appellant svpresumed to have acted in self-
defense if the victim had unlawfully entered the premises
(including the porch of the trailer)n light of the trial court's
correct statement of the lavhalanced against the somewhat
confusing, but not necessarily imoect, statement of the law, we
are not persuaded that plain eretists.FN6 This is particularly
true in light of our discussion thdtis questionatd whether a self-
defense instruction was wanted under the facts and
circumstances of this case.

FN6. In view of appellant's awtestimony, it appears that the
confrontation was over when hetumed to his house trailer and
that it escalated into a deadlgrdrontation only when he exited
his house trailer and fired a m@gng shot into the air.

Appellant maintains in his third signment of error that the trial
court should have “augmented” its instructions to emphasize the
provisions of R.C. 2901.05 that @gilant had no duty to retreat
inside his own home. Howevedgfense counsel did not request
any such instruction and, to Heank, we see little difference
between his argument here and his argument in his second
assignment of error.

We note that because appellattl not request an “augmented”
jury instruction, the failure to ge one is measured under the plain
error standard. We also agree nased above, that the trial court's
stray comment that appellant had‘duty to retreat” may or may
not have been misleading to the jury. However, we are not
persuaded that but for the absentan augmented instruction, the
outcome of the trial wodl have been otherwis€hambers at
42.1d.; Litreal, supra at 1 11.



In the casesub judice appellant fired the first shot between [him]
and the two Lennex brothers. That first shot also occurred after
appellant retreated tois family's house trailer and re-emerged to
fire the first “warning” shot, theby precipitating the events that
next occurred. With that in md, we find no merit to appellant's
second or third assignments orog and they are hereby overruled.

[Alppellant argues that he reged constitutionally ineffective
representation from trial counsélppellant raises a number of
issues to support that argumbebut we find none persuasive.

Criminal defendants have a condinal right to counsel, and this
right includes the righto effective assistance from trial counsel.
McMann v. Richardso1970), 397 U.S. 759, 771, 90 S.Ct. 1441,
25 L.Ed.2d 763jn re C.C., LawrencéApp. No. 10CA44, 2011-
Ohio-1879, at 1 10. To establish ineffective assistance of counsel,
a defendant must show (1) shicounsel's performance was
deficient, and (2) such defemt performance prejudiced the
defense and deprived him of a fair tridkrickland v. Washington
(1984), 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674; also
see State v. Perei24 Ohio St.3d 122, 920 N.E.2d 104, 2009-
Ohio—6179, at 1 200. Both prongs of t&&icklandtest need not

be analyzed, however, if a claim can be resolved under one prong.
State v. Madriga(2000), 87 Ohio St.3d 378, 389, 721 N.E.2d 52;
also see State v. Sayltoss App. No. 09CA3133, 2011-Ohio—
2018, at T 19. In short, if it can be shown that an error, assuming
arguendo that such an error didfact exist, did not prejudice an
appellant, an ineffective assist&nclaim can be resolved on that
basis alone. To establish theisg@nce of prejudice, a defendant
must demonstrate that a reasongiriebability exists that, but for

his counsel's alleged error, the result of the trial would have been
different. See State v. Whitgl998), 82 Ohio St.3d 16, 23, 693
N.E.2d 772;State v. Bradley(1989), 42 Ohio St.3d 136, 538
N.E.2d 373, at paragraph three of the syllabus.

Appellant's second and third gaments are that counsel was
ineffective for those reasons he raises in his second and third
assignments of error. However, in light of the fact that we found no
merit to those arguments, we do not find any constitutionally
ineffective assistance of counsel.

In particular, appellant's first argumas that tral counsel failed to
request a Crim.R. 29(A) judgment atquittal at the conclusion of

the prosecution's case-in-chiefThis argument is somewhat
perplexing, however, as the record reveals that counsel made such

10



a motion. To the extent that aplpat claims that counsel was
ineffective for not making the matn in light of hs self-defense
claim, as we noted in resohg appellant's first assignment of
error, whatever claim appellant had to self-defense was irrelevant
to the prosecution's evidence concerning whether he committed
murder in violation of R.C. 2903.02(A).

Appellant's fourth argument is that trial counsel failed to “object to
the State's elicitation of prior daact testimony.” To begin, we do
not believe that the incident to which appellant cites was an
attempt to elicit “prior bad-adestimony.” The prosecution simply
asked Cody Lennex why he went outside with his gun after
appellant left his residence a@ady explained “[b]ecause me and
[appellant] got into an argumentfbee when he was drunk he's
threatened to bring a gun back and shoot me.” The prosecution did
not seek “prior bad-acts” coneeng appellant but, rather, sought
to explain why Cody went outsideith a firearm. This was also
cumulative of the evidence that the boys (Lennex and Comer)
fought frequently and why the viot explained to Gandee that the
confrontation between his youngerother and appellant was not
important. In any event, appeltahas not persuaded us that the
outcome of his trial would haveebn different had defense counsel
lodged an objection tthe question and answer.

In his final argument, appellant argues that the cumulative total of
his counsel's alleged errors depriveoh of a fair trial. However, if

a reviewing court finds no prior irstces of error, the cumulative
error doctrine has no applicatioBee State v. Hairstprcioto
App. No. 06CA3089, 2007-0Ohio—3707, at | &tate v. Bennett
Scioto App. No. 05CA2997, 2006—Ohio—2757, at § 50. In the case
sub judice, in view of the fatchat we have found no merit in any

of appellant's assignments of etrthe cumulative error doctrine
does not apply. Thus, we find nmerit to appellant's fourth
assignment of error and it is hereby overruled.

State v. Comer2012 WL 1831167, at *4-7.
The factual findings of the state appedlaburt are presumed to be correct.

In a proceeding instituted by an application for a writ of habeas
corpus by a person in custody purdutanthe judgment of a State
court, a determination of a factussue made by a State court shall
be presumed to be correct. Thelgant shall have the burden of
rebutting the presumption of ectness by clear and convincing
evidence.

11



28 U.S.C. § 2254(e)(l). Furthea, federal habeas court may rgrant relief unless the state
court's decision was contrary toam unreasonable apion of clearly established federal law,
or based on an unreasonable determination of the facts in light of the evidence that was
presented.

An application for a writ of habea®rpus on behalf of a person in

custody pursuant to the judgment afState court shall not be

granted with respect to anyaain that was adjudicated on the

merits in State court proceedings unless the adjudication of the

claim—

(1) resulted in a decision thatas contrary toor involved an

unreasonable application of, cleamygtablished Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the

State court proceeding.
28 U.S.C. § 2254(d). “The focus. . . is on wiest the state court'spplication of clearly
established federal law is objectively unreastmab. . [A]n unreasnable application is
different from an incorrect oneBell v. Cone 535 U.S. 685, 694 (2002). To obtain habeas
corpus relief, a petitioner must show théie state court's decision was “so lacking in
justification that there was agrror well understood and comgiended in exigg law beyond
any possibility for fairminded disagreemenBbbby v. Dixon-- U.S. -- , 132 S.Ct. 26 (201I)
(quotingHarrington v. Richter562 U.S. --, 131 S.Ct. 770, 786—87 (2011)). This bar is “difficult
to meet” because “habeas corpus is a ‘guaainag extreme malfunctions in the state criminal
justice systems, not a substitute fodiaary error correadn through appeal.Harrington v.
Richter,131 S.Ct at 786 (quotingackson v. Virginia443 U.S. 307, 332, n. 5 (1979) (Stevens,

J., concurring). In short[a] state court's determination that a claim lacks merit precludes federal

habeas relief so long as ‘faimaed jurists could disagree’ on the correctness of the state court's

12



decision.”ld. (quotingYarborough v. Alvaraddb41 U.S. 652, 664 (2004)). Petitioner has failed
to meet this standard.

The United States Supreme Court has emphasiegdhe right to counsel guaranteed by
the Sixth Amendment is the “right &ffective assisince of counsel.Strickland v. Washington,
466 U.S. 668, 686 (1984). To prevail on a clainmeffective assistance abunsel, a petitioner
must demonstrate the following:

First, the defendant must shaiat counsel's performance was

deficient. This requires shomg that counsel made errors so

serious that counsel was not functioning as the “counsel”

guaranteed the defendant by the Sixth Amendment. Second, the

defendant must show that deéot performance prejudiced the

defense. This requires showingathcounsel's errors were so

serious as to deprive the defendanfta fair trial, a trial whose

result is reliable.
Id. at 687. “Surmountingtrickland'shigh bar is never an easy tasRadilla v. Kentucky—
U.S. —, —, 130 S.Ct. 1473, 1485 (2010). “Establghimat a state court's application of
Stricklandwas unreasonable under 8§ 2254(d) is allrtfwee difficult, sinceboth standards are
‘highly deferential.” Harrington v. Richter 131 S.Ct at 778 (quotin§trickland, 466 U.S. at
689). When botlStricklandand § 2254(d) “apply in tandem,’ view is ‘doubly’”” deferential.
Premo v. Moore;-U.S. --, 131 S.Ct. 733, 740 (2011)(quotigowles v. Mirzayanges56 U.S.
111, 123 (2009).

Given the difficulties inherent in the analysis of whether an attorney's performance was
constitutionally deficient, “a court must indulgestrong presumption that counsel's conduct falls
within the wide range ofeasonable professional assistance . Stritkland 466 U.S. at 687.
Nevertheless, “[a]n error by cosel, even if professionallynreasonable, does not warrant

setting aside the judgment of a criminal procegdf the error had no effect on the judgment.”

Id. at 692. A habeas corpus petitioner must tloeeedstablish prejudice in order to prevail on a

13



claim of ineffective assistance of coungdl.at 693. To do so, a petitianeust demonstrate that
there is a reasonable probability that, but for celmerrors, the result of the proceedings would
have been differentd. at 694. “A reasonable probability asprobability sufficient to undermine
confidence in the outcomeld. Because a petitioner must satisfy both prongs ofthekland
test to demonstrate the ineffective assistaoteounsel, should a court determine that the
petitioner has failed to satisfy oneopg, it need not consider the othiek..at 697.

In the case presently before the Court, tleeter does not disputedlfactual findings of
the state appellate court. Hees, however, indicate ahadditional factsas set forth in his
Traverseand in the supplemental transcript of Retier's statement to police, are required for
consideration of his claim of infefctive assistance of counsel. Refier insists that he acted in
self defense and, in pursig this argument, refersjter alia, to testimony indicating that Cody
Lennex had shot Petitioner in the buttock astiBeer was running toward his house and that
Dustin Lennex, the decedent, had chasedti®tetr to his front porch, yelling, “[Clome on
motherfucker. . . shoot me!” Petitioner statest the was inside his home and Dustin was on the
front porch when Petititer fired at Dustin.See Traverse

Petitioner’'s preliminary arguments involve 0% “Castle Doctrine,” as defined in

0.R.C. § 2901.05(B). Under that doctrine, a person is preed to have acted in self defense

% Ohio Revised Code 2901.05 provides in relevant part:

(B)(1) Subject to division (B)(2) of this section, a person is presumed to have actddiefesete

or defense of another when using defensive force that is intended or likely to cause death or great
bodily harm to another if the person against whom the defensive force is used is in the process of
unlawfully and without privilege to do so enterjrag has unlawfully and without privilege to do

so entered, the residence or vehicle occupied by the person using the defensive force.

(2)(a) The presumption set forth in division (B)(1) of this section does not apply if tloa pers

against whom the defensive force is used has a right to be in, or is a lawful resident of, the
residence or vehicle.
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when using deadly force against another whanighe process of unlawfully entering that
person’s residence. Petitioner argues thatvhe entitled to a judgemt of acquittal on this
ground because the prosecution faitedrebut the presuntipn that he acted iself defense.
Petitioner also argues that he was denied tlez®fe assistance of counsel because his attorney
failed to make this argument when moving fadgment of acquittal.In a related argument,
Petitioner contends that he was denied thecéffe assistance of counsel when his attorney
failed to request an instruction on the Castle betand an instructiomdicating that he had no
legal duty to retreat. According to Petitiondre evidence was uncontrovesttthat he shot and
killed Dustin while the lattewas “pounding on the front doognd Petitioner was inside his
home. PagelD #1609. Petitioner also contends that, had defense counsel requested jury
instructions on the issue tdult in starting the frayseeTraverse PagelD #1616, the outcome of

the proceedings would haveedn different. Petitioner spécally argues that, had such
instructions been given, the jury could hagasonably concluded that Cody Lennex started the
altercation after objecting to Ratner’s rap. PagelD #1617. Patitier claims that his attorney
should have asked the trial court to instruct jtivg that the doctrine o$elf defense does not
require “a showing that [Petitioner] played no part [in creating] the situation. . . ,” but rather “that
he had not engaged in such wrongful condiestard his assailant that the assailant was
provoked to attack [Petitioner].” PagelD #1617.making this argument, Petitioner refers to the
prosecution’s closing argument, which placed theremiame for the events of that evening on

Petitioner. PagelD #1619. Petitioner also contéhdsthe trial court iproperly instructed the

(b) The presumption set forth in division (B)(1) of this section does not apply if the pdrson w
uses the defensive force uses it while in a residence or vehicle and the person is unlawfully, and
without privilege to be, in that residence or vehicle.

(3) The presumption set forth in division (B)(1) of this section is a rebuttable presumpmtion an
may be rebutted by a preponderance of the evidence.
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jury that they couldconsider only the condu®f Dustin Lennex, the victim, in determining
whether Petitioner had reasonable grounds to belieatene was in imminent danger of death or
great bodily harm. Finally, Petitier argues that the cumulatieerors of his defense counsel
denied him a fundamentally fair trial. PagelD #1621.

None of these arguments is persuasive.e $tate appellate courtjected Petitioner’'s
claim that a Castle Doctrine instruction was wadrdnd this Court must defer to a state court’s
interpretation of its own lawsSee Johnson v. Motleio. 07-351-DCR, 2008 WL 2758212, at
*4 (E.D. Ky. June 10, 2008)(citing/roman v.. Briganp 346 F.3d 598, 604 (6th Cir.
2003)(federal courts are obligatedamcept as valid a state court'®npretation of state law)).

Moreover, the record supports the appelledert’s conclusion thaPetitioner was not
entitled to a jury instruction gudgment of acquittainder the Castle Doctrine. It was Petitioner
himself who testified that theiiral fracas was over when he left the Lennex home and returned
to his home. Trial Transcript PagelD #1231-32. Cody Lennex did not follow Petitioner
outside, PagelD #504, and Dustin Lennex did not follBwtitioner at that time. PagelD #1233.
Petitioner returned to his home, loaded his guent outside and fired o the air. PagelD
#1241-43. He did this while loolg at Dustin Lennex, who was approximately ten to fifteen
feet away. Id. Todd Dixon testified that, when Petitioneturned to his sdence to get his
gun, he was cursing, he punched tall, and he stated that hvas going to shoot “those m—-
ers” PagelD #472. Although Petitioner deniechfira second shot before going back inside his
home, other witnesses testified that he fireseaond shot and five spent yellow shell casings
were taken from the scene of the crimegd?B #1283. Cody Lennex, whitescribed himself as
Petitioner’'s best friend, took $iigun outside after Petitiondred into the air and warned

Petitioner that he would shootRfetitioner fired again. Pagel®66. Petitioner ran back to his
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home, shooting as he retered the residenceld. at 959, 966. Dustin Lennex was standing
approximately fifteen feet from Petitioner #ie time. PagelD #960. Cody then shot at
Petitioner. Dustin Lennex ran to the front gorof Petitioner's home, taunting Petitioner to
shoot him. PagelD #967. Dustin had himarout, palms upward, when Petitioner shot and
killed him. PagelD #968. There was no testimoniyiak that the victim was attempting to enter
Petitioner's home at the time keas shot. To the contrary, Cotisstified thatDustin Lennex
was three or four feet from Pébmer's front door when Petitioner killed him. PagelD # 978.
Petitioner initially testiled that someone was attemptingctome through hisront (screen) door
when he fired but, on cross examination, he ackedgéd that he nevengahe victim touch the
front door. PagelD #1271, 1278.0@y Lennex testified that Petitioner fired at him yet again
after shooting Dustin. Pagel968. There was uncontrovertedidence that Dustin Lennex
was unarmed. The transcript of Petitioner’s ihisi@tement to police, referred to by Petitioner
in support of his claim, does not assist him becdluse were inconsisteies in that statement
and he denied firing more than one shot.

In sum, in light of this record, this Cousgt not persuaded that Petitioner has established
prejudice, as that term is definedSitrickland,based on his defense coals failure to request
additional jury instructions, failure to request a jury instruction on the Castle Doctrine, or failure
to make a proper motion for judgment of acquittdhe trial court coa have granted a motion
for judgment of acquittal, assuming that sughjudgment was warranted by the evidence,
regardless of whether defense counsel made an argument under the Castle Doctrine. Further,
Petitioner has failed to establish that the jury instructions now requested by him were required
under Ohio law or that those actually issugg the trial court were improper. In short,

Petitioner’s claims of ineffective assistanof trial counsel are without merit.
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WHEREUPON, the Magistrate JudgeRECOMMENDS that this action be
DISMISSED. Petitioner'sMotion to Complete the RecqrBoc. 8, isDENIED, as moot, since
Respondent has now filed the transcripts requested by that motion.

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
(14) days of the date of this report, filadaserve on all parties written objections to those
specific proposed findings or recommendations to which objeas made, together with
supporting authority for the objection(sh judge of this @urt shall make ade novo
determination of those portiod the report or specified gposed findings or recommendations
to which objection is made. Upon proper objecti@gjdge of this Court may accept, reject, or
modify, in whole or inpart, the findings or t@mmendations made herein, may receive further
evidence or may recommit this matter to the msiagie judge with instructions. 28 U.S.C. §
636(b)(1).

The parties are specifically advisetthat failure to object to theReport and
Recommendatiowill result in a waiver othe right to have the slirict judge review th&®eport
and Recommendation de noand also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendation. See Thomas v.48¢h U.S. 140,
(1985);United States v. Walter638 F.2d 947 (6th Cir.1981).

s/ Norah McCann King

Norah McCann King
UnitedStatesMagistrateJudge

April 19, 2013
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