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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Nicole A. Sherrod,
Case No. 2:13-cv-36

Plaintiff,
V. Judge Graham
Enigma Software Group USA, LLC, Magistrate Judge Kemp
Defendant.

OPINION AND ORDER

This matter is before the Court on the Plaintiff’'s Motion for Reconsideration (doc. 27)
and Motion for Extension of Time to File Response/Reply (doc. 28) filed on January 2 and
January 8, 2014 respectively. For the following reasons, the Courdeviy the Plaintiff's

Motion for Reconsideration and grant her Motion for Extension of Time.

Background

The following facts are taken from the Plaintiff's Complaint:

The Defendant, Enigma Software Group USA, LLC (Enigma), is a developer of PC
security software, which it sells to individual users, businesses, and goveemtiges. Compl.
at 1 9, doc. 2. The Defendant sells #gsftwareto subscribers through the Imet. Id. The
Plaintiff, Nicole A. Sherrod, purchased viral removal software from the Defendamiril 2012.
Id. at 7 10. In October 2012, the Plaintiff canceled her subscription for the Defendaitware.
Id. at § 11. When the Plaintiff received a renewal notice for the Defendant's software, the
Plaintiff contacted the Defendant, canceled the subscription, and receivechtiotiffrom the
Defendant that she canceled her subscriptohrat 1] 12—13.Despite the Plaintiff canceling her

subscriptionthe Defendant subsequently renewed her subscription and charged her credit card
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approximately $70.00id. at § 14. The Plaintiffthen requested that the Defendant credit her
account but the Defendant has not complied with that requebsat | 15.

On January 14, 2013, the Plaintifiled a putative class action Complaint (doc. 2)
bringing claims of breach of contract, promissory estoppel, fraud, and misrepiieaeagainst
the Defendant on behalf of herself and similarly situated consumers. Thed®afdited a
Motion for Summary Judgment (doc. 11) on Juneld&s Motion, the Defendant argue that its
business records conclusively demonstrate that “the plaintiff purchased twwarsoft
subscriptions from Enigma at two separate times for two diff@@mputers using two different
credit cards, but only cancelled one of those subscriptions and allowed the other to renew under
the terms of the applicable license agreement.” Def.’s Mot. for Summ. J. at 1, doa. 11. |
response to the Defendant’s Motion for Summary Judgment, the Plaintiff filed anMVioti
Leave to Conduct Discovery (doc. 16) pursuant to Federal Rule of Civil Procedure®gdy
22.

Magistrate Judge Kembpeld a status conference on the Plaintiff's Motan July 26
“during which the parties agreed to confer on the proper scope of discovery for purposes of
responding to summary judgmenfgreed Order at,1doc.22 In consultation with the parties,
Magistrate Judge Kemp issued AgreedOrder (doc. 22) granting in part and denying in part
the Plaintiff's Motion for Leave to Conduddiscovery This Order narrowed the Plaintiff's
discovery requests to focus on information concerning her transactions with thedldéfe
Agreed Order at-22. In addition, the Order pertted the Plaintiff to take depositions of the
Defendant’s VicePresident of Technical Support and the Wrresident of one of the
Defendant’'s vendorsld. at 2. The Order granted the Plaintiff leave to request additional

discovery and set deadlines for the parties to conduct discddeay.2-3.



On November 6, the Plaintiff filed a Supplemental Motion for Discovery (doc. 24)
pursuant to Rule 56(d). In her Motion, the Plaintiff sought additional discovery corgé¢han
Defendant’s internal operating procedures related to consumer purchasescafidtaans of the
Defendant’s software subscriptions. On December 19, Magistrate Judge lseisgbas Opinion
and Order (doc. 26) denying the Plaintiff's Motion and directing the Plaintiffd@fresponse to
the Defendant’s Motion for Summary Judgment within 21 days. The Plaintiff subsediedtly
a Motion for Reconsideration (doc. 27) on January 2, 2014. On January 8, one day before the
Plaintiff was obligated to file her response to the Defendant’'s sumjmdgynent motion, the

Plaintiff filed a Motion for Extension of TimetFile Response/Reply (doc. 28).

. Motion for Reconsideration

The Plaintiff now argues that the she had no meaningful opportunity to conduct discove
in this case because of the Mstgate Judge’s denial of her Supplemental Motion for Discovery
Mot. for Reconsideration at 1, doc. 27. Therefore, the Plaintiff requests that the €coungider

and vacate the Magistrate Judge’s Discovery Opinion and Qddat.2.

A. Sandard of Review

When reviewing a magistrate’s nondispositive ruling, the district court apgplatearly
erroneous or contrary to law” standard of review. Fed. R. Civ. P. 72(a); 28 U.S.C. §
636(b)(1)(A) In the context of a discovery dispute, courts review a matgsfudge’s decision

for an abuse of discretion. Morris v. McQuigghto. 12-10417,2013 WL 1914099, at *1 (E.D.

Mich. May 8, 2013) (citing Baker v. Peterson, 67 F. App’x 308 (6th ZX0A3) (per curiam));

Nathan v. Ohio State UnivNo. 2:10-CV-872, 2013WL 139874, at *2 (S.D. Ohio Jan. 10,




2013); Highland v. Homeservices of Aminc., No. 3:05-CV-612,2012 WL 1680109, at *3

(W.D. Ky. May 14, 2012) (quoting Carmona v. Wright, 233 F.R.D. 270, 276 (N.D.20§6);

seealso12 Charles A. Wright and Arthur RMiller, Federal Practice and Procedur8(9 (21
ed. 2013)“many matters such as discovery scheduling or disputes might better be clzadacte
as suitable for anbusesf-discretion analysis”).

Because the nondispositive review standard is highlyreletial, magistrate

judges have broad discretion to regulate nondispositive matters, and reversal is

warranted only if that discretion is abused. Although legal authority may support

an objection, the critical inquiry is whether there is legal authtinat supports

the magistrate conclusion, in whicltasethere is no abuse of discretion. That

reasonable minds may differ on the wisdom of a legal conclusion does not mean it

is clearly erroneous or contrary to law.

Carmona, 233 F.R.D. at 27ternal citations omitted).

B. Discussion

In his decision, the Magistrate Judge reviewed the Plaintiff's request for syt
discovery under Rule 56(d) and concluded that the Plaintiff failed to establisghéhabuld not
present facts esseriti® justify her opposition to the Defendant's summary judgment motion
without further discovery. The Plaintiff now argues that the MagistrateeJathgised his
discretion in denying the Plaintiff's supplemental motion for discovery. FRingt, Plaintiff
argues, the Court failed to hold a case management conferendbadiide parties failed to
confer as required by Federal Rule of Civil Procedure 26(f). Pl.’'s Mot. fasrR&teration at 6,
doc. 27. As a result, the Plaintiff maintains that she was unable to conduct full disesvery
permitted by Rule 26 and that she is unable to oppose the Defendant’s summary judgment
motion. Id. Second, the Plaintiff reminds the Court that summary judgment cannot be granted

without affording the nommoving party an adequate opportunity to conduct discoverat 7



10. At the heart of the Plaintiff's argument is her contention that “[s]he cannot opjposeasy
judgment without the additional [requested] discovery, and without using that additiona
discovery to prepare for and take the depositions of two important defense witnkssssS.
Further, the Plaintiff emphasizes, the scope of discovery under the FederaloR@esl
Procedure is broad and alls¥or the discovery of any information reasonably calculategdd |
to the discovery of admissible evidendd. at 9. In conclusion, the Plaintiff requests the
opportunity to conduct additional discovery and to depose two defense witihésaes0.

Under Rule 56(d}, a nonmoving party may obtain discovery if iteitifies specific
reasons, by affidavit or declaration, why it cannot present facts essentiatity opposition to
the moving party’s summary judgment motion. Fed. R. Civ. P. 56(d)(®23. Rule “recognizes
that there are instances when a party lacks the necessary facts to propw$f a summary

judgment motion.” CareTolLive v. FDA, 631 F.3d 336, 345 (6th 2x1). The party seeking

additional discovery bears the burden of demonstrating that adequate disceveoy becurred.

Summers v. Leis, 36B.3d 881, 887 (6th Ci2004) Lanier v. Bryant, 332 F.3d 999, 1006 (6th

Cir. 2003). The declaratioror affidavit required by Rule 56(d) “must indicate the need for
discovery, what material facts may be uncovered, and why the information has not bee

prevously discovered.’Egerer v. Woodland Realty, Inc., 556 F.3d 415, 426 (6th Z0i©9).

“Nebulous assertions that more discovery time would have produced evidence to defeat
summary judgment will be unavailing.anier, 332 F.3d at 1006eealsoSummers368 F.3d at

887 (citing United States v. Cantrel®2 F. Supp.2d 704, 717 (S.DOhio 2000) (“Bare

allegations or vague assertions of the need for discovery are not enough” togussiting a

Rule 56(d) motioh

! On December 1, 2010, Rule 56(d) replaced former Rule 56(f). Tivisdry Committee states that Rule 56(d)
“carries forward without substantial change the provisions of fosuledivision 56(f).” Fed. R. Civ. P. 56 advisory
committee note (2010 amendments)



First, the Plaintiff’'s assertion th#tte Court failed to hold a case management conference
and that the parties failed to confer as required by Federal Rule of Giegdire 26(f) is not
supported by the record. The Defendant filed its Motion for Summary Judgment on June 18,
2013. Thereatfter, the Court granted the Plaintiff’'s request for an extension ob trespond to
the Defendant’s summary judgment motion. In lieu of a response to the Defendats, éhe
Plaintiff fled a Motion for Discovery (doc. 16) on July 22. The following day, the Court
scheduled a status conference. At that status conference, “the parties agadért regarding
the proper scope of discovery and to report back to the Court.” Agreed Order at 1gréed A
Order recognized that the parties had conferredamgnded on the scope of discovery for the
purpose of the Plaintiff’'s response to Defendant’s summary judgment mitiohhe Order
directed the parties to serve initial disclosures pursuant to Federal RuleiloP@cedure
26(a)(1) and set forth a detadl discovery scheduld. at 2-3.

Considering these facts, it is perplexing that the Plaintiff continues to argti¢hth
parties failed to confer pursuant to Rule 26(f) and that no case managemergrmmnfeas held.

Rule 16 empowers courts to holdepral conferences and mandates that a court issue a
scheduling order. Fed. R. Civ. P. I&ourts may hold pretrial conferences for case management
purposesSeeFed. R. Civ. P. 16(a). Under Rule 16, courts are required to issue a scheduling
order ‘1imit[ing] the time to join other parties, amend the pleadings, complete discovery, and file
motions’ Fed. R. Civ. P. 16(b)Rule 26 generally governs the discovery process and requires
that the parties confer prior to seeking discovery. Fed. R. Civ. P. 26. At the Rule 26(f)
conference, the parties must consider the nature and basis of their claims and defendes and t

possibilities for promptly settling or resolving the case; make or arramgéhé disclosures



required by Rule 26(a)(1); discuss any issues about preserving discoverable tiofgrianad
develop a proposed discovery pldriFed. R. Civ. P. 26(f)(2).

Here, the Magistrate Judge held two status conferences with the partiesuss diase
managemenas permitted by Rule 16(a). At the first status conference on July 26, 2013, “the
parties agreed to confer regarding the proper scope of discovery andbagotd the Court.”
Joint Motion for Enlargement of Time at 1, doc. 18. As part of their discussions, “thesparti
exchanged drafts of a proposed agreed on order setting forth specific proposed discovery
requests.” Second Joint Motion for Enlargement of Time at 2, doc. 20. The Magistlgte J
subsequently issued the parties’ Agreed Order, whiclmdfifpwed the scope of discovery to
focus on the Plaintiff's personal claims against the Defendanse{Xprthspecific requests for
production agreed on by the parties; (3) permitted the Plaintiff to take depositions of the
Defendant’s Vice President fdiechnical Support and a Vice President at the Defendant’s third

party vendor; and (4) authorized the Plaintiff to seek additional discoveryed@eler at 42.

2 A discovery plan must state the parties’ views and proposals on:

(A) what changes should be made in the timing, form, or requiremedisidosures under Rule
26(a), including a statement of when initial disclosures were mad# bewnade;

(B) the subjects on which discovery may be needed, when discovenjdsbe completed, and
whether discovery should be conducted in phases or be limited to or focuseticutgpassues;

(C) any issues about disclosure or discovery of electronically stofeshnation, including the
form or forms in which it should be produced;

(D) any issues about claims of privilege or of protection asgrigbaration materials, including
if the parties agree on a procedure to assert these claims after prodwbidine to ask the court
to include their agreement in an order;

(E) what changes should be made in the limitations on discovery imposedtheskerules or by
local rule, and what other limitations should be imposed; and

(F) any other orders that the counbsld issue under Rule 26(c) or under Rule 16(b) and (c).

Fed. R. Civ. P. 26(¢p).



At the conclusion of the Agreed Order, the Magistrate Judge set forth iedietscovery
schedule ld. at 3.

The parties’ pleadings and the Agreed Order demonstrate that the partiesedonfer
consistent with the interdf Rule 26(f). After the partiesonferred the Magistrate Judge issued
the Agreed Order consistent with the parties’ discovery plan. Further, thestMégiJudge
outlined a detailed discovery schedule consistent with Rule 16(b). To the extahetAgtreed
Order did not provide time limits tamend the pleadings file substantive motions as required
by Rule 16(b), the Magistrate Judge stated his intention to set those deadlimesdolhe
completion of discoveryAgreed Order at 3. In short, the parties and the Magistrate Judge
substantivly complied with the requirements of Rule 16 and Rule 26. Even if the Court were to
find to the contrary, the Plaintiff has failed to provide explain the legal signiée of this
purported failure in the context of Rule 56(d), the central issue in her Motion for
Reconsideration.

Second,the Plaintiff continues to argue that documents related to the Defendant’s
internal operating procedures are necessary for her to respond to the Dé&fesdiambary
judgment motion.In support of herinitial Rule 56(d) notion, the Plaintiff submitted two
affidavits, one from herself and one from her counsel, attesting to her need for additional
discovery.In both affidavits, the affiants outlined disputes with the Defendant’s account of the
facts. SeeSherrod Aff. atf[ 6-9; Laliberte Aff. at]f 6-8. The Plaintiff asserted that “I believe
discovery is necessary to explore the following subject matter. Such atghawill allow me to
present affirmative evidence in support of my claims and in opposition to the defendant

summary judgment motion.” Sherrod Aff. alL0. Similarly, the Plaintiff's counsel stated that “I



believe that the following discovery is required to oppose summary judgment withaaiffe
evidence supporting the plaintiff's claims.” Laliberte Afffa®.

In her Supplemental Motion for Discovery, the Plaintiff incorporated these atiday
reference and requested “limited additional discovery concerning Defemdbosiness
processes.Pl.’s Supp. Mot. for Discat 2, doc. 24. According to the Ri&ff, “[she] agreed to
the limitations in the Agreed Order under the apparent misimpression thetdaat would
produce business process documents concerning her subscriptions, her cancellations of those
subscriptions, Defendant’s failure to cancel both subscriptions, and Defendant’souzadt
charges for cancelled subscriptiongd: at 3. The Plaintiffemphasizedhat these business
process documents were “crucial” to understanding the Defendant’'s allegeohdust. Id.
Further, the Plaintiff notedliscovery of business process documents would allow the Plaintiff to
understand the technical documents produced by the Defendant and which the Deferdant reli
on in its summary judgment motiolal.

Next, the Plaintiff discussed the Defendant’s lack of production of documents cogcernin
the Defendant’s relationship with Digital River, a thpdrty vendor responsible for customer
billing, account renewal, and cancellation functions in connection with cusfamehnases of
software subscriptions from tli@efendantid. at 4. Stressindher lack of knowledge concerning
Digital River’'s business practices and business relationship with the daeferthe Plaintiff
asserted that she should be permitted to conduct further discovery relatedabRgit.1d.

In conclusion, the Plaintiff acknowledged that she had the opportunity to depose a
defense witness and a representative of Digital River. Pl.’s Supp. Mot. farab¥cHowever,
she explained, because of “Defendant’s very limited document productient/ah “incapable

of adequately preparing for those depositions” and therefore she declined to depose those



witnesses. Id. Absent documents concerning the Defendant’s internal business policies and
procedures related to software subscriptions and cancefiathe Plaintiff argued that she was
unable to respond to the Defendant’s summary judgment mddioat 5. The Plaintiff did not
cite any legal authority to support her request.

At the outset of his Opinion and Order, the Magistrate Judge reviewedetiendant’s
summary judgment motion and its accompanying exhibits and thoroughly discussed the

procedural history of this case. Sherrod v. Enigma Soft@ape USA, LLC, No. 2:13-cv-36,

2013 WL 6730795at *1-2 (S.D. Ohio Dec. 19, 2013)he Magistrateludge then turned his
attention to the Plaintiff's Supplemental Motion for Discovery. After outlining plaeties’
respective arguments, the Magistrate Judgalyzed the Plaintiff's request for additional
discovery under Rule 56(d)d. at *2-3. Based on his review of the pleadings, the Magistrate
Judge concluded that the Plaintiff failed to demonstrate that further discovenyesessary to
formulate a response to the Defendant’s summary judgment motion:
Ms. Sherrod agreed to the scope of discovery necessary to respond to the
summary judgment motion, and her belief tlatuments pertaining to Enginsa’
business processes would have been included in that discovery is not
substantiated by the language ime tagreeebn order. Ms. Sherrod’ vague
assertion hat documents explaining Enigma’s business processes would
“establish an internal standardgainst which Defendast’ conduct can be
measured” fails to “state with some precision” how she expects those documents

would help her to oppose summary judgment.

Id. at 3 (internal citation omitted).

% The Plaintiff further argued:

Defendant’s production placed her in a position of asking business proessegiat deposition
that each witness could decline to answer for lack of knowledge or meonamjthout referring

to the undisclosed policies and procedures that governeccripgiohs and cancellations.
Moreover, for the same reasons, each witness could decline to ans¥éps relating to the
business relationship between Defendant and Digital River. To the esemtwitness answered
such question, [the Plaintiff] wouldave no way to know whether they were fabricating their
testimony or predicating it upon written business policies and procedures

Pl.’s Supp. Mot. for Discovery at 4

10



In response to the Plaintiff’'s argument that she needed additional distovergerstand
the technical documents produced by the Defendant, the Magistrate Judge obserteel tha
Plaintiff could have deposed the Defendant’s employee as provided for in the Agdeseddr
at *4. The Magistrate Judge further emphasized that “flgy own admission, Ms. Sherrod
elected not to pursue that discovery, and a Rule 56(d) motion may not be based on a @referenc
that the disovery sought come in the form of documents, as opposed to deposition testimony.
Id.

In conclusion, the Magistrate Judge found that the Plaintiff failed to satiséy 38(d)’s
standard for additional discovery and denied the Plaintiff's Supplemental Migtion.

Having reviewed the Plaintiff's pleadings and the Magistrate Judge’s aecibe Court
concludes that the Magistrate Judge did not abuse his discretion in denying thdéf'®lainti
Supplemental Motion for Leave to Conduct Discovery. Rule 56(d) requires the movaneta pres
“specified reasons” why she cannot present facts essential to justibppesition to the nen
movant’s motion for summary judgmehtiere, the Plaintiff failed to present the Magistrate
Judge with specific reasons whgditioral discovery was necessagiyrsuant to Rule 56(dThe
Plaintiff's affidavits contain bare bones statements, expressing aayemespecified need for
further discovery. As previously noted, conclusory statements and vagueoassgotinot justify
grantng a Rule 56(d) motiorBsummers368 F.3d at 88{citing Cantrell 92 F.Supp. 2dat 717);
Lanier, 332 F.3d at 1006.

The Plaintiff's pleadings contain similarly imprecise arguments. Accordaghe

Plaintiff, discovery related to the Defendant’s “bussesocesses associated with consumer

* Although Rule 56(d) instructs a party seeking additional discovery torfilfalavit or declaration discussing his
or her need for further discovery, the Sixth Circuit has recognizedhiastnot a rigid requiremerfieeReliance
Mediaworks (USA) Inc. v. Giamarco, Mullins & Horton, P.&= F. App’x —, 2013 WL 6698039, at *5 n.2 (G6th
Cir. Dec. 20, 2013) (citind\bercrombie & Fitch Stores, Inc. v. American Eagle Outfi{tt@®0 F.3d 619628 (6th
Cir. 2002) (“In Abercrombieg the Sixth Circuit cautioned courts not to “exalt form over sautz#” in mandating the
filing of a 56(d) afficavit. . . . Butat minimum, thgmoving] party must comply wh the substance of Rule 56(d).”).

11



purchases and cancellations of software subscripticngecessary to “establish an internal
standard against which Defendant’s conduct can be measured.” Pl.’s SupporMisct at 4.
The Plaintiff insists that théDefendant’s policy and procedure documents are crucial to
understanding how Defendant’s business process should weakvigshow it worked for Ms.
Sherrod.” Id. at 3. Further, the Plaintiff asserts that these business process documents are
necessary iorder to interpret technical documents provided to the Plaintiff in discodern
the Court’'s view, the Plaintifihas failed to provide a detailed explanation of why these
documentsrenecessary for her to respond to the Defendant’'s summary judgment motion.
The Plaintiff's claims against the Defendaound in contract and tort. In its Motion for
Summary Judgment, the Defendant presented business records purportedly dengptisitéti
renewed the Plaintiff’'s subscription pursuant to the terms of the contract. Theieforder to
respond to the Defendant’s motion, the Plaintiff must present evidence that the abefend
violated the terms of the contract when it renewed the Pl&nstiftware subscriptionThe
Plaintiff has not explained, and it is unclear to the Court, how documents relating to the
Defendant’s internal operating procedures could demonstrate that thadBef bread its
contract with the PlaintiffThe terms oftie contract contrahe dispute between the parties, and
there is no suggestion that the Defendant’s internal operating procedurasceeperated into
the contract between the parties. Although documents concerning the Defendamtial int
operating procedures might be useful to provide context to the Plaintiff'ssckaienPlaintiff has
failed to explain why they are necessary to respond to the Defendant’s sujooigment
motion. To the extent that the Plaintiff has raised claims of fraud and miseation, the
Plaintiff has not explained how documents related to the Defendant’s internaliraperat

procedures are material to her tort claiddthout a detailed explanation providing specific

12



reasons why discovery of these documeartsnecessary pumsaint to Rule 5@l), the Court
cannot conclude that the Magistrate Judge abused his discretion in denyinguithigf'$|
Supplemental Motion.
In her Motion for Reconsideration, the Plaintiff presents new arguments and expands on

arguments previously presented to the Magistrate JuSgePl.’s Mot. for Reconsideration at

2-4 (e.g., discussing how the Defendant’s internal operating procedures would bet reldia
Plaintiff's fraud claim; arguing that without internal operating procedures Pthintiff would

have no way to determine whether the Defendant met its contractual obligations}otitie

considers only those argumemiesented tdhe Magistrate Judg&eeMurr v. United States

200 F.3d 895, 902 n.1 (6th Cir. 2000) (collecting cases) (recognizing that when reviewing
objections to a magistrate’s decision, courts do not consider new arguments or issues not

presented to the magistrgt®&Jorth Am. Rescue Bds., Inc. v. Bound Tree MedlLLC, No.

2:08-€v-101,2010 WL 1873291, at *§S.D. Ohio May 10, 2010) (Holschuh, J.) (citindvurr
when reviewing objections to a magistrate’s discovery ord@grefore, the Plaintiff's Motion

for Reconsideration and the new arguments contained therein do not alter the Coursaonc
that the Magistratdudge did not abuse his discretion in denying the Plaintiff's Supplemental

Motion.

[11.  Motion for Extension of Timeto File Response/Reply
In his December 19, 2013 Opinion and Order denying the Plaintiffs Supplemental
Motion, the Magistrate Judge ordered the Plaintiff to file a response to thedaefs summary

judgment motion within 21 days of the Order being enteé®derrod 2013WL 6730795 at *4.

At the conclusion of his Order, the Magistrate Judge stated, “This order isfioréalland effect,

® The Plaintiff includes these arguments in the section entitled “Procedstatyand Relevant Facts.”

13



notwithstanding the filing of any objections, unless stayed by the Magistrdge dr District
Judge.”’ld. at 5 (citing S.D. Ohio L.R. 72.3). On January 2, 2014, the Plaintiff filed his Motion
for Reconsideration of the Magistrate Judge’s Order. On January 8, one day beRjaantif€s
response to the Defendant’'s motion for summary judgment was dueath&ffHlled a Motion

for Extension of Time(doc. 28), requesting that the Court resolve the Motion for
Reconsideration prior to requiring her to file a response to the Defendant’s nostsumimary
judgment. Pl.’s Mot. for Extension of Tina 1, doc. 8. Further, the Plaintiff argued, even if the
Court deniecherrequest, the Court should grant an additional period of timbeioio respond
because her counsel experienced the reoccurrence of a lower back injury thaegrewerirom
working since late December 2018. at 2.

Absent a stay or other order from this Court, the Plaintiff was obligated to tshbmi
response to the Defendant’s summary judgment motiodaanary 9. Her pending Motion for
Extension of Timealid not excuse her from this obligation. Nonetheless, the Court will grant the
Plaintiffs Motion and allow herl4 days to file a response to the Defendant’s Motion for

Summary Judgment.

V.  Conclusion

For the foregoing reasons, the CADENIES the Plaintiff's Motion for Reconsidetian
(doc. 27) and GRANS the Plaintiffs Motion for Extension of Timédoc. 28) The Plaintiff
shall file a response to the Defendant’s Motion for Summary Judgment within 14 d&ys of t

Order being filed.

14



IT IS SO ORDERED.

s/ James L. Graham
JAMES L. GRAHAM
United States District Judge

DATE: January28, 2014
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