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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANTIONE S. LEE
Case No. 2:13-cv-87
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge Abel
BRAD ELLER, €t. al,

Defendant.

OPINION & ORDER

This matter is before the Court on PlditgiAmended Motion for Attorney’s Fees. (Doc.
80). Plaintiff seeks fees related to the ipneiary injunction ordered by the Court on May 2,
2014. 1d. In particular, Plaintiff's attorney’s &s stem from preparation of the temporary
restraining order, engagement in discovery, atehdance at a day-aaehalf long preliminary
injunction hearing.ld. at 6. For the reasons set folterein, Plaintiff’'s Motion iSSRANTED.

l. BACKGROUND

Plaintiff Antione “Whitney” Lee is a prisonat the Ohio Department of Rehabilitation
and Correction (“ODRC”). (Doc. 100 at.1plaintiff suffers from gender dysphotia, medical
disorder defined as “[a] marked incongraerbetween one’s experienced/expressed gender and
assigned gender, of at least 6 months duratitoh.{citing American Psychiatric Ass’n,
Diagnostic & Statistical Manuabf Mental Disorderg 302.85 (5th ed. 2013). Plaintiff is
biologically male, but considetherself to be femaldd. at 2. She started receiving hormone
therapy in 1997, but the treatmevds interrupted by incarceratioid. In 1999, Plaintiff

restarted and received treatment consistentlyhi® next 13 years, inalling during periods of

! Here, Lee’s condition is described as gender dysphnrtanay also be referred to in other findings as “gender
identity disorder,” or “GID.”
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incarceration.ld. During Plaintiff's time in federal anstate incarceration facilities, spanning a
timeframe from 2005 to 2012, she received estrogen hormone thédapy.

In January 2012, Plaintiff entered ODR@acontinued undergoing hormone therapy at
the same dosage she received prior to incarcerdtionAt the alleged discretion of ODRC'’s
medical director, Dr. Andrewdsly, Plaintiff’'s hormone therapyas discontinued in February
2012. Plaintiff filed two informal complaints, but received no responiskat 2-3. Plaintiff was
transferred to Belmont Correctional InstitutiGBCl1”) in March 2012, and was advised that the
staff was working to restate her medicationd. at 3. She filed both an informal complaint and
a “Notification of Grievance” requesting hormone therajay. She received a “Disposition of
Grievance” stating thathe did not meet the criteria for hormone therdpy.In September
2012, Plaintiff filed an “Appeal to the Chief Insgtor,” which was ruled untimely, and the Chief
Inspector noted that the prison medicaffstvas providing her with proper caréd.

. PROCEDURAL HISTORY

On January 11, 2013, Ms. Lee filed a motion for leave to prandedna pauperisn
federal court. (Doc. 1). Q#anuary 30, 2013, Plaintiff filed amplaint in this Court alleging
violation of prisoner civifights under 42 U.S.C. § 1983. On August 12, 2013, this Court
adopted a Report and Recommendation that disthBeéendant Eller from the case. (Doc. 19).
Plaintiff obtained counsel on September 26, 2013. (Doc. 22). On October 23, 2013, Defendant
Eddy filed a Motion for Summarjudgment. (Doc.24). This Court adopted the Magistrate
Judge’s Report and Recommendation (Doc. 8d)denied the motion for summary judgment.
(Doc. 100).

Additionally, Plaintiff fleda Motion for a Temporary Restraining Order or Preliminary

Injunction on April 1, 2014, seeking estrogenmrhone treatment for her gender dysphoria.



(Doc. 44). This Court subseqily granted a temporary restrang order (Doc. 46). Following
discovery, depositions, and a two-day hegquon May 2, 2014, this Court orally granted
Plaintiff's request for a preliminary injunctioardering that she be administered the proper
hormone therapy.SeeDoc. 76 at 94).

On June 17, 2014, Plaintiff filed an Amendddtion for Attorney’s Fees (Doc. 80). On
July 11, 2014, Defendant Eddy filed his Respang@pposition to Plaintiff’'s Amended Motion
for Attorney’s Fees (Doc. 85). On August2D14, Plaintiff filed her Reply to Defendant’s
Response in Opposition to Plaintiffs AmendedtMno for Attorney’s Fees. (Doc. 91). This
matter has been fully briefed and is ripe for review.

1. STANDARD OF REVIEW

The Civil Rights Attorney’s Fees Award Act of 1976, 42 U.S.C. § 1988(b), permits a
court to award reasonable attorrfegs to the “prevailing partyih a civil rights action brought
under 42 U.S.C. § 1983. To calculate attornésés under § 1988, courts customarily apply the
“lodestar” formula, a determination of thember of hours reasonably expended multiplied by a
reasonable hourly raté&See, e.gBlanchard v. Bergergrd89 U.S. 87, 94 (1989)orrison v.
Davis,88 F. Supp. 2d 799, 801-02 (6th Cir. 2000).

The Prisoner Litigation Reform Act (“PLRA")rits an award of attaey’s fees “in any
action brought by a prisoner whoagnfined to any jail, prison, ather correctional facility, in
which attorney’s fees are torized under [42 U.S.C. § 1988].” 42 U.S.C. § 1997e(d3€9;
also King v. Gowdy268 F. App’x 389, 389) (6th Cir. 2008pplying § 1997e(d) to a prisoner
civil rights case brought under 42 U.S.CL983). Thus, once the Court determines the
reasonable amount of fees that should be awlathe prevailing party, the Court must ensure

that the award comports with the PLR&ee, e.gGlover v. Johnsor,38 F.3d 229 (6th Cir.



1998) (considering the PLRA in conjunction wgi988). The PLRA allows an award of
attorney’s fees in a 8 1983 claim brought byiagmer only to the extenihat the fee “was
directly and reasonably incurredpnoving an actual violation of ¢hplaintiff’s rights. . . and the
amount of the fee is proportionateblated to the court ordered edlfor the violation; or the fee
was directly and reasonablycurred in enforcing the relief dered for the violation.” 8
1997e(d)(1)(A). Additionally, no fee awarded “sHadl based on an hourly rate greater than 150
percent of the hourly rate ebtshed under [18 U.S.C. § 300689 payment of court-appointed
counsel.” § 1997e(d)(3). Moreover, no attorfesy award should exceed 150 percent of the
monetary judgment awardedtime case. 8 1997e(d)(2).

V. ANALYSIS

Defendant Eddy does not dispute that PlHintas the prevailing party in the preliminary
injunction matter. (Doc. 85). He does, howewkspute the rate caltation for each of the
attorneys based on their experientib.at 2-3. He also disputes the failure to distinguish
different rates for in-courdnd out-of-court timeld. at 3-5. Finally, Defedant Eddy disputes
the proportionality of the requestedad and the court-ordered relidfl. at 5-6.

To determine the amount of attorney’s fakany, Plaintiff shouldoe awarded, this court
must take a step-by-step approad-irst, this Court must determine if Plaintiff is a prevailing
party under § 1988See42 U.S.C. § 1997e(d)(1). Second, Burt must calcule the total fee
award using the lodestar methdsee id. Third, this Court must determine, under the PLRA,
whether the fee is propootiate to the court-ordered relief filhe violation, or if the fee was
directly and reasonably incurred in enfoigithe relief ordered for the violatiolsee42 U.S.C. §

1997e(d)(1)(B).



A. Prevailing Party
In order to be considered“prevailing party,” a liti@nt must secure an enduring,
irrevocable, court-ordered change in kbgal relationship between the partiédcQueary v.
Conway 614 F.3d 591, 596 (6th Cir. 2010) (citiBgle v. Wyneb51 U.S. 74, 86 (2007)). Put
differently, “[a] plaintiff ‘prevails when actual relief on the merits of his claim materially alters
the legal relationship between the parties by fyod the defendant's bavior in a way that

directly benefits the plaintiff.”Farrar v. Hobby 506 U.S. 103, 111-12 (1992).

The Sixth Circuit held that aavding attorney’s fees at the preliminary injunction stage is

a “contextual and case-specific inquiry” and do@irt could not say “thgreliminary-injunction
winners always are, or nevare, ‘prevailing parties.”McQueary,614 F.3d at 601. District
courts have since awarded attorney’s feesv rights cases based anpreliminary injunction
award where the party seekireget obtained relief on significassues and received a direct
benefit from the opposing party asesult of the court ordeSee Kelly v. Corrigar890 F. Supp
2d, 778, 782-84 (E.D. Mich. 2012); Gamble v. OhigpDef Job and Family Servs., No. 1-03-
cv-452, 2007 WL 3046492, at *4 (S.D. O#607) (distinguishing the case frdolg; see also
Jones v. Michigan Dept. of CoriNo. 05-72817, 2011 WL 3268087, at *2 (E.D. Mich. 2011)
(refusing to find Plaintiff ashe prevailing party becausagan officials the voluntarily
rescinded the policy at issue and because paffamals still confiscated his mail pursuant to
other rules, so the plaintiff did notrdctly benefit from the rescindment).

Defendant does not dispute that Plaintifaigrevailing party” under 8 1988. The Court
notes that the preliminaryjumction awarded on May 2, 2014 teraally alteed the legal
relationship between the partiegdaresulted in a direct benetiit the Plaintiff because she now

receives hormone therapy. The parties engaged in discovery, attended depositions, and



participated in a two-day prelimary injunction hearing. Thus, Piiff is a prevailing party at
this stage in the litigation, so reasonadi®rney’s fees may be awarded to her.
B. Lodestar Calculation

The traditional “starting point for determinitige amount of a reasonable attorney fee is
the ‘lodestar’ amount which is calculatedroyltiplying the number of hours reasonably
expended on the litigation by a reasonable hourly rdtewalle v. Reliance Med. Prods., Inc.
515 F.3d 531, 551 (6th Cir. 2008). The party segkin award of fees must “submit evidence
supporting the hours worked and rates clamé/here the documentation of hours is
inadequate, the district court may reduce the award accordingbnsley v. Eckerharéd61
U.S. 424, 433 (1983). If the party seeking attoisiéges “has estabhed that the number of
hours and the rate claimed are reasonable, the éwdegiresumed to libe reasonable fee to
which counsel is entitled.Pennsylvania v. Delaware Valley Citizens Counsel for Clean Air
478 U.S. 546, 564 (1986&jee also City of Burlington v. Dagug05 U.S. 557, 562 (1992) (The
lodestar usually carries a “strong presumptithrat is representsraasonable fee). A
“reasonable fee” is one which is “adequatattoact competent counsel, but does not produce a
windfall to attorneys.”Hunter v. Hamilton Cnty. Bd. of Electigrido. 1:10-CV-820, 2013 WL
5467751, at*14 (S.D. Ohio Sept. 30, 2013) (citwonter v. Hunt Valve Co., Inc510 F.3d 610,
616 (6th Cir. 2007)).

Plaintiff's attorneys claim 223 hoursatate of $211.50 per hour, for a total of
$47,164.50 in attorney’s fees sought.

1. Hours Reasonably Expended

The Supreme Court held thettorney’s fees awardesthould relate to the work

“expended in pursuit of the ultimate result i@eled” and not work on unrelated clainmdensley



v. Eckerhart 461 U.S. 424, 435 (1983). The PLRA furthequires the attorney’s fees requested
to be “directly and reasonably incurredaroving an actual vioteon of the plaintiff's

rights....” 42 U.S.C. 1997e(d)(1)(A). Thé&ircuit applies these standards together in
awarding attorney’s fees under the PLRRiley v. Kurtz 361 F.3d 906, 916 (6th Cir. 2004)
(citing 42 U.S.C. § 1997e(d)(1)(A)To this court’'s mind, the ‘related claim’ limitation set out

in Hensleyhas been incorporated irttoe fee limitation section dhe PLRA. Although stated
differently, this limitation on attorney’s fees i&di the limitation in the PLRA — attorney’s fees
are only available if ‘the fee walirectly and reasonably incurrgdproving aractual violation

of the plaintiff’s rghts. . . .”").

In his Response, Defendant Eddy doesdmsjiute the number of hours Plaintiff's
attorneys spent working on the easAttorneys David A. Sington, Rickell Howard, and Ngozi
V. Ndulue submitted declarations of their wank Plaintiff's case, each containing an exhibit
with a time log describing the dates work#w specific work performed, and the amount of
time spent on each activity. These records difecguntly documented and this Court does not
find the amount of time spent to be unreasonabile.

Attorney David Singleton logged 17.1 toteurs working on Plaintiff's case. These
hours included attendance at forary order and preliminary impction hearings, meeting with
Plaintiff, and attending depositiangDoc. 80-1 at 4). Attorney &jleton also declared that he
excluded a number of hours frdms calculations, including atidance at additional depositions
and travel time.ld. Additionally, Attorney Singleton billed fewer hours than Attorneys Howard
and Ndulue, both having less experience and tilpibdling at a lower rate than Attorney

Singleton.



Attorney Howard logged 58.1 hours: rewiing drafts of documents, attending
depositions, traveling to hearings and thegi® visit Plaintiff, and attending temporary
restraining order and preliminanyjunction hearings. (Doc. 80-2 ). Attorney Howard also
declared that she excluded a number of haoect)ding times when twattorneys were present
on a client visit, defending a plesition, or meeting togetherd. Attorney Howard did not
include informal meetings with her co-counaall cut her billed travel time in halid.

Attorney Ndulue logged atal of 148.65 hours on Plaintiff's case, which includes legal
research, telephone calls and emails, doctiaesh discovery preparation and reviews,
attendance at temporary restraining order andnpiredry injunction hearings, and travel time.
(Doc. 80-3 at 4-7). Attorney Ndulue’s declaratiacludes a statement that her time recorded is
conservative and does not include all of her travel time or depositions with more than one
attorney present. Attorney Ndulue amendeddselaration when shdiscovered double-billed
time. (d). Moreover, Attorney Ndulue’s time doast reflect time spent by Ohio Justice and
Policy Center support staff on this case.

All of the time entries reflected by Plaintgfattorneys relate toegitemporary restraining
order and preliminary injunction that Plaintifbtained, as well as discovery necessary for the
preliminary injunction hearing.SgeDoc. 46). The Court findsithwork directly related to
proving a violation of Plaintiff's rights, inaoperation with the PLRAThe total of 223.85 hours
spent on Plaintiff's case is reasonable, andhBffis attorneys seek payment for 223 hours.
Therefore, this Court will use 223 hoursctlculate Plaintiff's attorney’s fees.

2. Reasonable Hourly Rate

A reasonable hourly rate is typically “the prevailing marktd, rdefined as the rate that

lawyers of comparable skill and experience E@sonably expect to command within the venue



of the court of record.'Geier v. SundquisB72 F.3d 784, 791 (6th Cir. 2004). The appropriate
rate “is not necessarily the exactuasought by a particular firm, bigt rather the market rate in
the venue sufficient to encoumgompetent representatiorSykes v. Anderspd19 F. App’x
615, 618 (6th Cir. 2011) (quotir@onter, 510 F.3d at 618).

The Court should look to “the fair marketlwa of the services provided . . . the hourly
rate charged by an attorney for his or hevises will normally reféct the training, background,
experience and skill of the individual attorneyVells v. New Cherokee Corp8 F.3d 233, 239
(6th Cir. 1995). In determining the reasonatlte, the Court has thesdretion to consider a
party’s submissions, awards in analogous Gas®sits own knowledge and experience from
handling similar requests for feeBroject Vote v. BlackwelNo. 1:06-CV-1628, 2009 WL
917737, at *5 (N.D. Ohio Mar. 31, 2009). Moreouvscause “the determination of a reasonable
rate is difficult given wide variations in lawygrexperience, skill and reputation,” an attorney’s
“customary client billing rate is one reliable indi@f that attorney's prevailing market rate.”
West v. AK Steel CorRet. Acc. Pension PlaB57 F. Supp. 2d 914, 932 (S.D. Ohio 2009)
(citing Hadix v. Johnson65 F.3d 532, 536 (6th Cir. 1995)).

The PLRA limits attorney’s fees, however,ao hourly rate not gater than “150 percent
of the hourly rate established under [18 U.S@63A] for payment of court-appointed counsel.”
42 U.S.C. § 1997e(d)(3). This hasen interpreted to mean thla¢ hourly rate for the purposes
of 42 U.S.C. § 1997e(d)(3) isdlone established by the Judicanference under the authority
granted to it by § 3006A, not the amount actuapiproved by Congress and implemented in the

Criminal Justice Act.Hadix v. Johnson398 F.3d 863 (6th Cir. 2005).



The maximum hourly rate approved by thudicial Conference is $141 per hbufhe
maximum hourly rate awardable undee LRA is therefore $211.50 (150% of $141).
Defendant Eddy does not dispute ttalculation of this number.dtead, he contends that all
three attorneys should not be compensatéideasame rate of $211.50 an hour, given the
difference in years of experience among the three attern(Doc. 85 at 3). Defendant Eddy
citesRandolph 2007 WL 2220407, as an example of an a#gmnith less experience receiving
a lower award than the attorney with more eipece. (Doc. 85 at 3). Defendant goes on to
highlight that the Economics of Law PractioeOhio publication shows a 10% difference in
attorneys with 16-25 years of experience attdrneys with 6-10 yas of experienceld.
Defendant contends that tl@®urt should adjust the award accordingly, given that Attorneys
Howard and Ndulue have less experience than Attorney Singleton.

Plaintiff asserts that this sirggtate is reasonable for all three attorneys, and cites to cases
in which $275 per hour was found reasonable forvhmghts attorney \ith fifteen years of
experience, and $200 per hour was found reasof@atéesimilar attorney with seven years of
experienceCiting Randolph v. Schubemlos. 2:06-0050, 2:06-0058, 2007 WL 2220407 (M.D.
Tenn. July 27, 2007)). Plaintiff initiallyffered figures from the 2010 Economics of Law
Practice publication teupport the reasonable rate for the awgbDoc. 80 at 5; Doc. 80-4). In
Plaintiff's Reply, she cites to the 2013 versiorito$ publication to showhat the figures have,

in fact, risen in Ohio. (Doc. 91 at 2)Moreover, Plaintiff asserts that Attorneys Howard and

2 Administrative Office of the U.S. Courts, Fisééar 2011 Congressional Budget Summary at éyvaijlable at
https://lwww.prisonlegalnews.org/media/publicais/fy 2011 _congressional budget summary.ptf Sixth
Circuit has previously relied on this number in calculating the maximum amount wabtded. See Hadix398
F.2d at 865. The Court did not find more recently approved amounts, and Defendant Eddyidjgliter
provide controverting evidence in relation to this amount.

3 The Court is unable to locate this particular pedilon, so it works on the basis of the 2010 edition.
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Ndulue have extensive civil rightitigation experience, giving éhCourt more reason to award a
fee higher than the median rate. at 3.

Defendant Eddy’s argument fails. Thougider normal circumstances a difference in
the award of attorney’s fees may exist due tdfemdince in years of exgence, this Court finds
that such a consideration is inappropriate in this case where all three attorney’s experienced a cap
in fees due to the PLRA. Attorney Singletarho has the most experience, was awarded an
hourly rate of $275 as a reamable attorney fee in 2009ikalof v. WalshNo. 5:06-96, 2009
WL 901860, at *9 (N.D. Ohio March 30, 2009). vén that Attorney Singleton has been in
practice for 23 years and that he has an exterts rights backgroundyis hourly rate would
likely be higher without the cafeeHaddix v. Johnsar230 F.3d 840 (6th Cir. 2000) (upholding
42 U.S.C. § 1997e(d)(3) as congimnal even though it imposes a aapthe attorney’s fees for
prisoners but leaves non-pigers free to recover market-rate aty’s fees). Further, Attorney
Howard has roughly nine years of experiera&] normally bills at $250 an hour, and Attorney
Ndule has eight years of experen The granting of the sarheurly rate sought for all three
attorneys is reasonable givem tlocal statistics, #ir background and experience, and the cap
imposed by the PLRA.

Defendant Eddy further argues in his Respahat Plaintiff's attorneys should not be
awarded the same fee amountifocourt and out of court wkr (Doc. 85 at 3-5). This
argument fails. This Court has previously awarded attorney fees dmasefiat hourly amount
for all work performed.See, e.gNortheast Ohio Coalition for the Homeless v. Husted et al.,
Nos. 2:06-CV-00896, 2:12-cv-00562, 2014 W829597 (S.D. Ohio Sept. 29, 201M4ipertarian
Party of Ohio v. HustedNo. 2:11-cv-722, 2013 WL 4833033 (S.D. Ohio Sept. 11, 2013).

Moreover, the Sixth Circuit has also movedwarding a single hourly tefor attorney fee
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awards See, e.gHadix v. Johnson398 F.3d 863, 867 (6th Cir. 2005ge alscAdcock-Ladd v.
Sec'y of Treasury227 F.2d 343 (6th Cir. 2000).

Therefore, the Court will use the hourste of $211.50 for athree of Plaintiff's
attorneys to calculate the appropriate attorney’s fees.

V. Reasonableness of the L odestar Calculation

The PLRA requires the amount of attorneiges awarded to be “proportionately related
to the court ordered relief forahviolation” or that the fee Belirectly and reasonably incurred in
enforcing the relief ordered for the violation42 U.S.C. § 1997e(d)(1)(A). Moreover, the
amount must not exceed 150 gamt of any monetary judgmeawarded in the case. §
1997e(d)(2). As the Court noted above, gdhera strong presumption favors the prevailing
lawyer’s entitlement to his lodestar feeAtdcock-Ladd v. Sec’y of Treasu27 F.3d 343, 350
(6th Cir. 2000) (citation and quotation omittedjoreover, where, as in this case, “a plaintiff
has obtained excellent results, his attorsieguld recover a fully compensatory fe¢iénsley
461 U.S. at 435. Additionally, modifications tetlodestar calculation are rarely appropriate
and only where “specific evidence” existsie record to justif such a modificationAdcock-
Ladd 227 F.3d at 350.

Plaintiff's attorneys do not claim to haveesph time enforcing the relief, so the Court
must only consider whether the attorney’s faearded are “proportionately related to the court
ordered relief for the violation.” 42 U.S.C1897e(d)(1)(A). As estaished above, the fees
sought for Plaintiff's attorneys are directly reld to obtaining the temporary restraining order
and preliminary injunction. All three attornelyave submitted declarations indicating that they
have conservatively billed, cut some travel time, and refrained from billing in certain instances

where multiple attorneys participated. Moregwaon review, the Court concludes that the
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items listed in the time logs are relatedite temporary restraimg order and preliminary
injunction issues in Plaintiff's case.

Defendant suggests that PlEif’'s attorney’s fees areot proportionally related to
Plaintiff’'s court-orderd relief. (Doc. 85 at 5-6). He cg¢he PLRA for tk proposition that
attorney’s fees are capped at J&dcent of a judgment in case. (42 U.S.C. §8 1997e(d)(2); Doc.
85 at 5-6). Defendant Eddy contisrthat since attorney’s fessist be “proportionately related
to the court ordered relief forghviolation,” based on the price Bfemarin, the attorney’s fees
sought are disproportionate. (42 U.S.C. 8§ 1997¢(@)@); Doc. 85 at 56). Plaintiff responds
that PLRA § 1997e(d)(2) is limited to damages aatito injunctive relief (Doc. 91 at 5).

The 6th Circuit has held that 42 U.S81997e(d)(2) does not apply to cases in which
non-monetary relief is awardedlValker v. Bain257 F.3d 660, 667 n.2 (6th Cir. 2001) (stating
that “if non-monetary relief s obtained, eitlvath or without money damages, 8§ 1997e(d)(2)
would not apply”). In other words, the 150 pamtcap of attorney’s fees based on the judgment
amount applies only to cases in which the court dsvaronetary relief. In this case, Plaintiff
has been awarded a preliminary injunction. €fane, the attorney’ee cap limiting the award
to 150 percent of the judgment as athin 8 1997e(d)(2) does not apply.

VI. CONCLUSION

For the reasons stated above, Plaintiff'selaled Motion for Attorney’s Fees (Doc. 80)
is GRANTED. Thus, the Court hereyRDERS an award in the amount of $211.50 for a total
of 223 hours, or a total 7,164.50 in attorney’s fees to Plaintiff.

IT 1SSO ORDERED.
s/ Algenon L. Marbley

ALGENON L. MARBLEY
DATED: March 20, 2015 UNITED STATESDISTRICT JUDGE
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