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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JOSEPH MILLER,
: 2:13-CV-00124 (Miller)
Plaintiff, : 2:13-CV-00125 (Crozier)
: 2:13-CV-00126(Coleman)
V. : 2:13-CV-00127(Gibbs)
: 2:13-CV-00129(Johnson)
FOOD CONCEPTS INTERNATIONAL , : 2:13-CV-00130 (Troyer)
LP, et al, : 2:13-CV-00132 (Tigner)
: 2:13-CV-00133(McEldowney)
Defendants. : 2:13-CV-00134 (Keegan)

JUDGE ALGENON L. MARBLEY

Magistrate Judge Deavers

OPINION & ORDER

This matter comes before the Court on PifigitMotion for Attorney’s Fees and Costs
(“Motion for Attorney’s Fees”) for the casedefil by Plaintiffs JosepMiller (2:13-cv-00124),
Teddy Crozier (2:13-CV-00125), Komekeo Colem@:13-CV-00126), Eric Gibbs (2:13-CV-
00127), Stacie Johnson (2:13-CV-00129), luudaoyer (2:13-CV-00130), Angie Tigner (13-
CV-132), Amanda McEldowney (2:13-C80133), and Jamie Keag (2:13-CV-00134)
(collectively, “Plaintiffs”) against Food Concegdtgernational, LP (“Food Concepts”), Abuelo’s
International LP (“Abuelo’s”), Mark Mgrs, and Darren DelVecchio (collectively,
“Defendants”). Plaintiffs filedhe Motion for Attorney’s Fees iNliller's case only. (Doc. 191.)
For the following reasons, Plaintiffs’ Motion for Attorney’'s Fees GRANTED with

modifications.
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. BACKGROUND

Plaintiffs’ original complaits, filed in January 2013 in e¢hFranklin County Court of
Common Pleas, alleged vaumis causes of action against Defengasitich as: sex discrimination;
negligent hiring, supervision, and retention; iti@mal infliction of emotonal distress; violation
of state and federal minimumage and overtime laws; and amgful termination. (Doc. 1-1.)

The original complaints, albelbng, were short on facts peraig to Plaintiffs. Defendants
removed the cases to federal ¢our February 12, 2013. (Doc. 1.)

Over the next eight months, following multiple requests from Defendants, the Court
issued several orders requiring Plaintiffs to file amended complaints that complied with the basic
notice requirements of Federal Rule of Civil &dure 8(a). (Docs. 9, 187.) When Plaintiffs’
counsel finally filed amended complaints @ctober 15, 2013, it became clear that these
amended complaints, too, failed to comply with the Court’'s orders and the federal rules.
Consequently, Magistrate Judge fd&bel was compelled to order Plaintiffs to show cause why
their lawsuits should not be dismissed. (Doc. 30.)

On October 25, 2013, Plaintiffs filed a third viersof their complaints to their responses
to Magistrate Judge Abel’'s Ordir Show Cause. (Doc. 31.) it no explanation or request for
leave, some Plaintiffs attached @ufth version on November 18, 2013Se¢ e.g, Doc. 33.)
Depending on the Plaintiff, these complaintegéd causes of actionrfo(a) wage and hour
violations of the Fair Labor Standards Act (F)S(b) breach of cont; (c) retaliation under
state and federal law; (d) aidingdaabetting discrimination in violan of state law; (e) a hostile
work environment; and/or (f) taliation/loss of job benefits(Doc. 36.) On January 17, 2014,

Magistrate Judge Abel conducted atha&ustive review to see whether thesesions could pass

! For ease of reference, unless otherwise indicated, doitkgons refer to documents filed in the Miller
case, 2:13-cv-124.



muster under Rule 8(a) notice pleayl (Doc. 36.) Alas, large sections of them could not, and
Magistrate Judge Abel recommended that Plaihtiéfsliation and aiding and abetting claims be
dismissed with prejudice, as well as the vasjonits of their hostile work environment claims.
(Doc. 36.) Magistrate Judge Abel recommeahdieat Plaintiffs’ claims under the FLSA for
breach of contract for wages and benefits, as well as Johnson’s hostile work environment claims,
be allowed to proceed. (Do86.) No party objected, andn February 18, 2014, this Court
adopted the Report anckeBommendation. (Doc. 38.)

The next several months were punctuated by discovery disgates.¢, Docs. 45, 50,
53, 61, 62, 79), Plaintiffs’ unsuccessful motion $anctions following a mailing mix-up, (Docs.
47, 69), and Plaintiffs’ attempt to file a secondeawhed complaint. (Doc. 60.) Magistrate Judge
Abel denied Plaintiffs’ motion for leave tad a second amended complaint on February 18,
2015. (Doc. 82.) At least one Ri#ff objected to the ordersée, e.qg.Tigner Doc. 62), and this
Court overruled that objéon. (Tigner Doc. 66.)Plaintiffs also filel a motion for prejudgment
attachment of Defendants’ asse(Doc. 90), which, following a hearing, this Court denied for
lack of valid justificaion. (Doc. 119 at 5.)

Defendants filed motions for summary judgrmen July 5, 2016. (Doc. 156.) Plaintiffs
filed oppositions to Defendants’ motions &armmary judgment onugust 29, 2016, (Doc. 173),
and the parties also litigated a motion to stitke affidavits filed with Plaintiffs’ oppositions.
(Docs. 178-82.) On March 29, 2017, the Cagmanted Defendants’ motions for summary
judgment on all of Plaintiffs’ claims, with thexception of their FLSA wage and hour claims
against Defendants Abuelo’s and Food Concdtec. 184 at 56.) The Court also granted in

part Defendants’ motion to strike.



On June 1, 2017, at a Court-held mediatitg, parties settled #ir remaining FLSA
wage and hour claims. (Doc. 188.) In connectutth the settlement, thearties agreed to allow
the Court to determine the reasonableness of Plgirdttorney’s fees and costs. Plaintiffs’
counsel submitted the instant Motion for Atteyrs Fees on July 14, 2017, (Doc. 191), and the
parties submitted additional evidence at a reasonableness hearing on Thursday, October 5, 2017.
The Motion for Attorney’s Fees is now fullyriefed, argued, and ripe for review.

[I. STANDARD OF REVIEW

To a prevailing plaintiff following a F8A action, FLSA provides a “reasonable
attorney’s fee to be paid by the defendant, argiscof the action.” 29 U.S.C. § 216(b). This
Court must ensure that an attey’s fee is “reasonable.ld.; Moore v. Freeman355 F.3d 558,
565 (6th Cir. 2004). The starting point fsuch a calculation is the “lodestar’” method:
multiplying the “number of hours reasonably spent on the case by an attorney times a reasonable
hourly rate.” Moore, 355 F.3d at 565. Then, “[tihat amoumiy . . . be adjusted upwards or
downwards, as the district codiids necessary under the circumsis of the particular case.”
Id. The party seeking a fee award must “sitlevidence supporting the hours worked and rates
claimed. Where the documentati of hours is inadequate, tlweurt may reduce the award
accordingly.” Hensley v. Eckerhart461 U.S. 424, 433 (1983). A fee is reasonable if it is
“adequately compensatory to attract competeninsel yet . . . avoids producing a windfall for
lawyers.” Gonter v. Hunt Valve Co., Inc510 F.3d 610, 616 (6th Cir. @D) (internal quotations
omitted) (emphasis omitted).

The Court may also tax the following costst)‘Fees of the clerk and marshal; (2) Fees
for printed or electronically recoed transcripts necessarily obtairfeduse in the case; (3) Fees

and disbursements for printing danvitnesses; (4) Fees for exglification and the costs of



making copies of any materials where the copresnecessarily obtained for use in the case; (5)
Docket fees under sectid®23 of this title; [and] (6) Compseation of court appointed experts,
compensation of interpreters, and salaries,, fegpenses, and costs of special interpretation
services under section 1828 of this title.” 28 @.§ 1920. It is preferable that the prevailing
party include supporting documentatioMikaloff v. Walsh No. 5:06-96, 2009 WL 901860, at
*11 (N.D. Ohio Mar. 30, 2009).
[ll. ANALYSIS

Plaintiffs seek $,026,316.1Cor attorney’s fees an#102,325.72n costs, plus 3%, or
$30,789.48 for “fees for fees,” for a total &#1,159,431.3G Defendants have raised a number
of objections to Plaintiffs’ fee pigion, including to theequested rates, hours, and costs. (Doc.
194.) The Court will address easériatim

A. Reasonable Hourly Rates

In determining a reasonable hourbte, “[tlhe appropriate rate. . is not necessarily the
exact value sought by a particukim, but is rather the markette in the venue sufficient to
encourage competent representatiofykes v. AnderspAl9 F. App’x 615, 618 (6th Cir. 2011)
(internal quotations omitted). The market ratéthe rate that lawyers of comparable skill and
experience can reasonably expect to commandnititie venue of the court of recordGonter
v. Hunt Valve Co0.510 F.3d 610, 618 (6th Cir. 2007). Caangble skill and experience, of
course, means skill and experience in the specific area of law at issue in th8ridsev. Disc.
Drug Mart, Inc, No. 1:11-cv-244, 2013 U.S. Dist. LEX 165584, *22-25 (N.D. Ohio Oct. 30,

2013).

2 Plaintiffs are not consistent in their attorney’s fee request—on pages 1 and 7, they request $1,023,816.10
for attorney’s fees, plus 3% fees for fees. (Dbl at 1, 7.) On page 5, however, they request
$1,026,316.10 for attorney’s fees, plus 3% fees for fddsat(5.) Because $1,026,316.10 coincides with

the affidavits and exhibits attached to Plaintifigotion for Attorney’s Fees, the Court will assume
Plaintiffs request $1,026,316.10.



In making its determination, the court mayfsider a party’s submissions, awards in
analogous cases, state bar association guidelmesits own knowledge and experience from
handling similar requests for feesdNe. Ohio Coal. for the Homeless v. Hustied. 2:06-cv-896,
2014 WL 4829597, at *12 (S.D. Oh&ept. 29, 2014) (vacated in part on other grounds) (quoting
Van Horn v. Nationwide Prop. & Cas. Ins. C436 F. App’x 496, 499 (6th Cir. 2011)). The fee
applicant bears the burden to “produce satisfgctvidence—in addition to the attorney’s own
affidavits—that the requested rates are in lingthose prevailing in the community for similar
services by lawyers of reasonably comparable skill, experience, and reputa@mi v.
Stenson465 U.S. 886, 896 (1984).

The Sixth Circuit has looked &x considerations in deteming the reasonableness of a
rate:

1) the value of the benefit rendered to ftlent], 2) society’s stake in rewarding

attorneys who produce such b&tsein order to maintaian incentive to others, 3)

whether the services were unidden on a contingent feedis, 4) the value of the

services on an hourly basis, 5) the complexity of the litigation, and 6) the
professional skill and standing afunsel involved on both sides.

Ramey v. Cincinnati Enquirer, Inc508 F.2d 1188, 1196 (6th Cit974) (internal quotations
omitted).

Plaintiffs seek an award based on a $325 lfjotate for Attorney James Meaney; a
$229.33 hourly rate for Attorney Wesley Fortuae$175 hourly rate for Attorneys Aikaterini
Paragiou, Clint White, Nicole Derr, and Jessiigields; and flat rates of $1,500 and $1,000,
respectively, for Attorneys John Gonzalez d#sitbert Gradisar. (Docs. 191, 192-5 to 192-7,
192-8.) The rates requested for Fortune, PamadMhite, Derr, and Shields equal the rates this
Court awarded for parallel litigg@n on behalf of Rachel Autregee Autrey v. Food Concepts, et

al. (Case No. 2:13-CV-00131, D085). Defendants, in turneek a $225 rattor Meaney—Iless



than the rate the Court awardedAntrey. They also seek a $200 per hour rate for Fortune.
(Doc. 194 at 39.)

When assessing the requested rates, the Court’s starting place will be its fee award in
Autrey, because Autrey raised essentially the salagns against the same Defendants as the
Plaintiffs here, and she retained the same lawyers to Ho so.

1. Meaney

When the Court considered the reasonable rate for Meaney in the Autrey Award, it had
little information on which to base his rate. (Ayt#&ward at 8-10.) Autrey justified the rate for
Meaney “by stating that he hasacticed law for thirty-plus years and that he has litigated one
Ohio Court of Claims case” that was alated to the claims at issueld.(at 8.) Autrey also
pointed to the report by the Ohio State Basociation, “The Economics of Law Practice in
Ohio in 2013” (*OSBA Report”), which, basesh a number of characistics pertaining to
Meaney—an attorney practicing in suburb@olumbus, with 26-35 years of experience,
specializing in labor and employment law, agartner in a small firm—suggested that the
requested $325 rate was too highd.)(

Ultimately, because Plaintiff did not meet toerrden to “produce satisfactory evidence . .

. that the requested rate [foreldiney was] in line with those prevailing in the community for
similar services by lawyers of reasonabbymparable skill, experience, and reputatiddiyim v.
Stenson 465 U.S. 866, 896 (1984), the Court wascéar to estimate a reasonable rate for
Meaney based on averaging the aforementionedctaaistics from the OSBA Report. (Autrey

Award at 10.) This reasonable rate was $234.50 per htaly. (

% In fact, most of the arguments addressed in Atgragtorney’s fee award have been rehashed here.
These cases are intertwined with Ayfs, as evidenced by the fact that the Autrey fee award, the
Court recognized Plaintiffs’ counsekgork in the instant cases as welSeg idat 18.) The Court shall
hereinafter refer to the Autrey fee award as “Autrey Award.”
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Here, Plaintiffs provide fither evidence for the regsted $325 per hour rate.
Specifically, Plaintiffs point to the affidavits dleaney and of anothattorney, John Marshall,
who frequently testifies as to market rates fooraeys in central Ohio. Meaney asserts in his
affidavit that he “ha[s] beehcensed to practice law in the State of Ohio for nearly 40 years
(since October of 1977) and ha[s] been involved Withation matters during all of that time.”
(Meaney Aff't, Doc. 192-5, at § 3.) He was alsm®nsed to practice in the U.S. Virgin Islands,
where he served as lead counaéhundreds of as&os litigation caselsetween 1997 and 2004.
(Id.) He focused on non-employment-related mattantil “[a]pproximately six years ago [when
he] expanded [his] practice to inceieémployment law matters[.]’ld. { 4.) Sincehen, Meaney
has handled employment law case€luding under the FLSA.Id.) He was co-counsel with
Fortune on Plaintiffs’ cases from July 2013 thgh July 2014. During that time, and continuing
on to now, he billed $325 per hour.

Marshall “ha[s] beethead counsel in hundredf civil rights andemployment cases filed
in the federal and state courtsVer the last 32 years, agll as co-counsel on a number of
others. (Marshall Aff't, Doc. 193, at § 3.) Hegal acumen has been recognized by a number of
publications: he was named one of the Best LasvyeAmerica from 1996 to present, one of the
Top 100 Lawyers in Ohio by Ohio “Super Lagvy magazine from 2009-2016, one of the “Top
10 lawyers in Ohio” from 2011-2013, and one o tiiop 5 Columbus Area Super Lawyers for
2012, 2013, 2015, and 2016ld.(T 4.) He was also “selected as the 2012 and 2014 Lawyer of
the Year in Employment Law — Individuals, asgll as a Top 50 lawyer in Columbus by Best
Lawyers and US News and W Report (2010-2013).” Id.) Marshall presents and teaches
seminars on employment law and litigatiorgluding on the issue of attorney’s fees.)( and

he has also been called upon on several occasiangrne as to the reasableness of attorney



rates and hours.Id. § 5.) Marshall opines & a $325 hourly rate for Meaney “is within the fair
and reasonable market rdfier the services rendateby Mr. Meaney.” Id. § 9.) He also
“personally know[s] Mr. Meaney and ha[s] worketth him on employment related matters and
can affirmatively state that hean and has commanded a rate$325.00 per houm similar
cases.” Id.)

Defendants, for their part, argue brieflgat a $325 per hour rate for Meaney is
“excessive,” because it “is in the 95th percerbleattorneys in Suburban Columbus. It is in the
90th percentile for a firm of himize. And it is in the 75th perdda for billing rates based on his
years in practice.” (Doc. 194 @&9.) Defendants further pbghat “Plaintiff provides no
documentation to justify that the rates are reabtengiven Mr. Meaney’selative expdaence or
expertise in wage and hour mattersld. They ask the Court taward a $225 per hour rafer
Meaney, based on the median rate “for attornass s relative experience and firm size in the
Suburban Columbus area.ld|)

Defendants’ arguments are not well taken. e Tourt notes, first, that averaging the
relevant factors from the OSBA Report, as theu€ did in the Autrey Award, yields a rate of
$234.50 per hour, not $225. Second, the Court haeedrat this $234.50 ta in the Autrey
Award “in the absence of evidence provided bymRifii” (Autrey Award at 10.) Here, though,
Plaintiffs have provide additional evidenceBlum, 465 U.S. at 896. Based on that evidence, as
well as “state bar association guidelines, and [the Court’s] own knowledge and experience from
handling similar requests for feed{, 2014 WL 4829597, at *12 (internal quotations omitted),

the Court finds that an hourly rate$825is reasonable for Meaney.

* In a different part of their brief, Defendants seek$834.50 per hour rate used in Autrey. (Doc. 194 at
7)



2. Fortune
In the Autrey Award, the Court found a $229.33 rate for Fortune to:
Represent]] an appropriate batan between society’s interest in
vindicating wage and hourplaintiffs’ rights, with the value actually
rendered to Ms. Autrey. The rate of $229.33 also reflects Fortune’s

having taken Ms. Autrey’s case on@ntingency fee basis, the complexity
of the litigation, and his approximatedyx-years’ experience in the field.

(Autrey Award at 12.) Marshall ages that the requested hourly rate for Fortune “is on the low
end of the fair and reasonable market vaioe the services rendered by Mr. Fortune and
attorneys of similar background and experience imtipe of litigation.” (Marshall Aff't, Doc.
193, at 1 8.)

Defendants attack this rate on the grounads tthe many litigation deficiencies” in the
case make it “clear that a further reductiondaunsel's proposed rate [to $200 per hour] is
appropriate.” (Doc. 194 at 39.)

The Court recognizes the inefficient manner in which these cases were litigated. These
deficiencies were present in Autrey’s case as wdbbwever, Plaintiffs were more successful in
extracting settlement funds from Defendants thatrey, who accepted an offer of judgment. In
fixing a reasonable rate, the Court must batamuiltiple concerns, including the value of the
benefit rendered to Plaintiffs, @ety’s interest in \idicating Plaintiffs’ rghts in wage and hours
claims, Fortune’s having taken these cases amntingency fee basis, thalue of the services
Fortune provided, the complexity of the litigati and Fortune’s experience. For these reasons,
as well as the reasons expresisetthe Autrey order, the Couihds a $229.33 rate for Fortune to
be reasonable.

3. Associates, Staff, and Gonzalez and Gradisar
Defendants do not attack the rates of assocatdsstaff in Fortune’s office, or those of

Gonzalez and Gradisar. Insteadfélants attack the reasonableness of their hours. Therefore,
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as it did in Autrey, and for the reasons statethe Autrey Award, the Court finds a $175 per
hour rate to be reasonable for Fortune’s assesi—Parigiou, White, Derr, and Shields—and an
$85 per hour rate to be reasondbleFortune’s Legal Assistant.
As for Gonzalez and Gradisar, Marshall attests:
[Tlhe flat rate fee for John Goneal of $1500.00 and Gilbert Gradisar of
$1000.00 was fair and reasonable for the isesvthey rendered to Plaintiffs
through their limited appearances. Bhsgon their standard hourly rates of
$300.00, which is within the reasonable nedrialue for service[s] rendered by
attorneys with their reggtive background[s] and exjpence, the number of hours
they spent on Plaintiffs’ behalf andetihesult obtained, the fee is justified.
(Marshall Aff't, Doc. 193, at 1 10.) Because Defemddail to contest these rates, and in light of

Marshall's affidavit, the Courtids them to be reasonable.

In summary, the Court will apply the following rates:

Timekeeper Hourly Rate
Meaney $325
Fortune $229.33
Parigiou $175
White $175
Derr $175
Shields $175
Legal Assistant $85
Flat Rate
Gonzalez $1,500
Gradisar $1,000

B. Hours Reasonably Expended
In determining the hours reasonably expendfithe question is not whether a party
prevailed on a particular motion or whether himdsight the time »penditure was strictly
necessary to obtain the reliefqueested. Rather, the standardvisether a reasonable attorney
would have believed the work tze reasonably expended in pursaf success at the point in

time when the work was performedWooldridge v. Marlene Indus898 F.2d 1169, 1173 (6th
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Cir. 1990). Attorneys seekingeds must “maintain billing timeecords that are sufficiently
detailed to enable courts to review tleasonableness of the hours expended on the case” and
“should exercise billing judgmentitl respect to hours worked.Imwalle v. Reliance Med.
Prods, Inc, 515 F.3d 531, 552 (6th Cir. 2008) (quotMipoldridge 898 F.2d at 1177) (internal
guotation marks omitted). The Court must “dode that the party seeking the award has
sufficiently documented its claim.Id. (internal quotations omitted).

The Court need not “achievauditing perfection[.]” Fox v. Vice 563 U.S. 826, 838
(2011). Indeed, “[t]heres no precise rule or formula for making these determinatiofsrisley
v. Eckerhart 461 U.S. 424, 436 (1983). In lieu of éuby-line reductionsthe Court “may
implement an ‘across-the-board reduction by a certain percentagejéct Vote v. Blackwell
No. 06-CV-1628, 2009 WL 917737, at t8l.D. Ohio Mar. 31, 2009) (citinglliance Int’l, Inc.
v. United States Customs Sed5b5 F. App’'x 226, 228 (6th Cir. 2005)). The Court may also
“take into account [his] overall sense of atsand may use estimates in calculating and
allocating an attorney’s time.Foxv. Vice 563 U.S. 826, 838 (2011).

Plaintiffs seek remuneration for work coleied by Fortune, and attorneys and staff in

Fortune’s office, in the following amounts:

Timekeeper Rate Hours Total Fees

Paragiou $175 .9 $157.50

White $175 1.8 $315

Derr $175 10.25 $1,793.75

Shields $175 72.517 $12,690.48

Fortune $229.33 | 4,574.70 $958,597.71

Clerks $85 5.4 $459

Legal Assistant $85 373.06 $31,710.10
Total 5,038.627 $1,005,723.65

® The summary attached to Doc. 191-1 calculatesttial number of hours to be 5,107.308. Using

Plaintiffs’ further breakdown from Exhibit L, howevehe Court reaches a total of 5,038.627. Because
this latter number corresponds with the total dollaoamh requested, with the exception of the $.11 error
referenced in footnote 6, the Court will use it.

12



(Reasonableness Hearing, Plaintiffs’ Ex. L.) This request accounts for a write-off of 463.253
hours (or $96,846.985) spent by Fortune and Shieldeks, and Fortune’legal assistant. Id.)
Plaintiffs also see®18,092.5(or the work of Meaney. (Dod91 at 5.) By dividing this figure

by his rate of6325per hour, one finds that Ptaiffs seek remuneration f&5.67hours spent by
Meaney on these cases. Plaintiffs also skBkOOfor time spent by Gonzalez preparing an
opposition to Defendants’ motion to disqugalPlaintiffs’ counsel (Doc. 192-6), ariil,000for

time spent by Gradisar preparing an oppositionDefendants’ motion for fees and costs
following the Court’s disqualifidgon of proffered expert wigss Stephen Oberhousen. (Doc.
192-7.)

Plaintiffs state that the lodestar fmed would result in a fee request df,$26,316.10
including $1,005,723.650r the work of Fortune and his law firr$18,092.50for the work of
Meaney,$1,500for the work of Gonzales, argl,000for the work of Gradisar Plaintiffs also
request an additional three percent of th&ltaward as compensation for prosecuting the
attorney’s fee motion.Auto Alliance Int’l, Inc. v. United States Customs Set85 F. App’x.

226, 229 (6th Cir. 2005) (recovery for prosecutiegs motion “should not exceed three percent
of the hours in the main case which is decidedhavit trial.”). Therefore, Plaintiffs request an
additional $0,789.48or this fees motion, for a total fee request bj0$1,105.58 (Doc. 191.)

Defendants claim that Plaintiffs’ requested fsoand time entries @aunreasonable to the
extent they include: (1) preaim time and time spent on other matters; (2) fees related to
unsuccessful motions or Plaintiffs’ non-conapice with Court orders(3) fees that are

guestionable due to poor billing practices, Iik@n-contemporaneous time entries, block-billed

® Exhibit L calculates the total fee request to be $1,005,723.65. The Court calculated the number to be
$1,005,723.54. Becauseethtifference is de minimis, the Couwxill use Plaintiffs’ figure, which is
slightly larger.
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time entries, excessive entries, vague and indecipherable entries, and entries by improper
timekeepers; (4) fees related to administratiek; (5) too many hours billed by Meaney; and
(6) fees for fees. Defendantsalargue that the fee request is excessive generally, and they
attack the proportionality of the requested feammy Defendants posit that Plaintiffs’ counsel
should receive a total &0,857.03n attorney’s fees for these nine cases, to inci4®607.03
to Fortune’s firm an®2,345for Meaney’s services. (Doc. 194 at 10.)

1. Pre-Claim Time and Time Spenton Other Case-Related Matters

Plaintiffs’ complaints were filed in Janua®p13. (Doc. 1.) Plairts’ counsel has been
involved in cases against Defentia since at least 2011, many of which have settled to include
attorney’s fees. These cases inclddstin Sowell v. Food Concepts, et.db. 2:12-cv-00543,
Stephanie Swint v. Food Concepts, et.Nd. 2:12-cv-00480Mark Smith Il v. Food Concepts,
et. al., 12-cv-7144,Nicholas B. Valentine v. Food Concepts, et &R;cv-07120,Elizabeth
Klimek v.Food Concepts, et. aNo. 2:15-cv-2473Justin Thomas v. Food Concepts, ef.Nd.
2:15-cv-2596, an€assandra Epperly v. Food Concepts, etNa. 2:15-cv-2597.

Defendants argue that Plaintiffs billed time prdp attributable to certain of these other
cases, as well dsnihan v. Food ConceptgCase Nos. 2:15-cv-2746 and 2:15-cv-2473. (Doc.
194 at 9-12.) For example, Plaintiffs seekd for time beginning in September 2011, including
time spent in telephone confeoms with defense counselld.(at 9-10.) ThesPlaintiffs did not
sign their engagement agreements with REfésh counsel until much later, however—most
between March and May 2012, and one in January 2@&c. 194 at 9.) And Plaintiffs did not
reveal their names to Defendants until after tfild their complaints in January 11, 2013.

(Doc. 1-1; Doc. 194 at 9-10.By October, 2011, however, Fortuhad filed a complaint for

14



Justin Sowell. And in 2012, Faorte filed complaints for MarkSmith, Nick Valentine, and
Stephanie Swint.

Plaintiffs respond that “Defelants’ contention that fedsegin with the filing of a
complaint ignores reality. Nainly are many cases settled withditigation, thee is always a
considerable amount of time spéyy lawyers developing cases @ait. All of the plaintiffs
were represented in September of 2011 anlg eammunications between counsel demonstrate
that these pre-suit claims wedlsscussed.” (Doc. 196 at 6.) smpport, Plaintiffs reference two
communications to defense counseéking pre-suit settlement whnamed Plaintiffs’ cases: one
December 2011 letter mentioning five potengkintiffs, and one April 2012 email mentioning
11 potential plaintiffs. (Reasableness Hearing, Plaiffisi Ex. H; Doc. 194-5.)

Fortune also testified at the reasonabsmn hearing that he spent time pre-suit
interviewing Plaintiffs and reewing depositions and evidence froelated cases. He explains
the late engagement agreement dates by reference to the fact that he did not learn until later that
he needed engagement agreements in order to file Plaintiffs’ complaints.

The Court finds that some of Plaintiffs’ preaith fees are related to other cases and that
it would be unreasonable to tax those fees tonffs’ cases. Because it is unclear from the
documentation exactly when Plaintiffs’ counsel begdjtigating for these p@lintiffs rather than
(or addition to) his other cligs, the Court finds that eeduction in Fortune’s time by 100
hours and inShields’ time by 18.4 hours for pre-claim time to be appropriate.

Defendants argue that certain of Plaintiffs’ fees relate to depositions taken in other cases.

In late 2012, Fortune deposed Ed Linihan aodtin Sowell. Fortune also deposed Oscar

" This 18.4 hours represents Sh&l@.3 hours billed on behalf afach of eight plaintiffs on research
related to “Columbus Ordinance 2333, sexual orientation, Title VII, same sex, sexual harassment,
Oncale, Biddy and Grove cases,” which has bearing on other cases but not Plairdiffis,Do€. 191-2
atl)
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Hernandez, in support of Marf8@mith’s case, and he deposeda8l, Valentine, Swint, and
Smith in connection with their own cases. Plaintiffs seek fees for time spent attending these
depositions, which Defendants argue is impropeainBifs respond that the time billed for these
depositions was teeviewthem rather than tattendthem. The Court’s review shows time billed
not simply to review, but also to prepare fodda attend the depositions of Linihan, Valentine,
Smith, Lucinan, and Hernandez.

The Court recognizes it may beaspnable to tax fees to Riaffs for depositions taken
in other cases when those fees directly benediniifs. But the Court fids it troubling that at
least some of these depositions relate to cases the parties settled because those prior settlements
included attorney’s fees. Pldififis have not made a specifib@wving that the Valentine, Smith
or Hernandez depositions specifically benefited th€@iBrien v. Ed Donnelly Enters., IncG75
F.3d 567, 577 (6th Cir. 2009) (allowiriges related to another cadet not without a “specific
showing of benefit” to the plaiiffs in the instant case.) Therefore, the Court finds that it is
appropriate to reduce Fortune’s time 3y hours. See alsd\Ne. Ohio Coal. for the Homeless v.
Brunner, 652 F.Supp.2d 871, 884-85 (S.D.i®R009) (disallowing feefor work performed on
matters tangentially related to tlavsuit for which fees were sought).

Defendants also note that Plaintiffs see&d for time spent during their own depositions,
in connection with the Mark Smith case, which wagtled to include attorney’s fees. Plaintiffs
respond that “Civil Rule 32 allows the usearfy deposition against a party under a variety of
situations.” (Doc. 196 at 7.) Plaintiffs do naldaess the fact that they received attorney’s fees
for the Mark Smith case. But Plaintiffs’ billinggcords do not appear toclude much, if any,
time spent in October 2013 attending Plaintiffs’ depositions. Therefore, the Court declines to

reduce hours on this basis.
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As a result of the above analysis, the Caeduces Fortune’s hours by150 and
Shields’ hours by18.4

2. Entries Related to Unsuccessful Motionsr Non-Compliance with Court Orders

Defendants seek to reduce fees related taagessful claims and motions and Plaintiffs’
non-compliance with court orders. (Doc. 194 at262- In particular, Diendants point to the
“amended complaint debacle,” billing entrigglated to disqualified expert Stephen C.
Oberhousen, and discovery and other motions prattice.

Regarding the “amended complaint debacledirRiffs argue that they “removed fees
associated with the failed complaints.” (DA®6 at 8.) They claim that they billed only 14.2
hours in connection with the original comipks, and 596.99 hours in connection with the
operative complaints. (Reasonableness HeaRtantiffs' Ex. G.) Defendants take a more
expansive view of the “amended comptaiebacle,” including in its reach.

Even a cursory look at Pldifis’ time records reveals thatounsel did not, in fact,
remove all fees associated with the failed complairdee €.g, Doc. 191-2 through 5, & 192-1
through 4, at 4.) For example, Plaintiffs &dl not 14.2, but more thaeventy hours to draft
their initial complaints. (Docs. 191-2 — 5 at Padgel92-1 — 4 at Page 4, 192 at Page 5.) They
also billed for time associated with theitesthpted but failed second amended complairee (
e.g., Doc. 191-2 at Pageid # 11®) And they devoted morthan a dozen pggs of their
oppositions to Defendants’ motions for summauggment to tip share and records-related
claims that they did not plead their complaints. (Doc. 171.)

Plaintiffs also argue that they removed feaated to Oberhouser{Doc. 191 at 5.) The

fees remaining, according to Plaintiffs, pertainedthe non-expert work used by Plaintiffs to

8 The Court will address the parties’ argumenlateel to overall success in its Proportionality and
Success sectiomfra.
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determine damages.” (Doc. 196 at 8.) Mtdithe was required during discovery, Plaintiffs
argue, to review over 60,0@&xges and convert them to a readable formdt.a{ 5-6.) Fortune
further explicated this process at the reasom&ske hearing. According to Fortune, he had to
hire twelve people, full-time, for two months, ¢donvert this data. Oberhousen was an integral
part of this process. Defendanoke at this lagboint by saying that they provided the most
voluminous records in three, computerdable formats. (Doc. 194 at 23.)

Finally, Plaintiffs argue that they removezkt related to their umscessful pre-judgment
attachment motion. (Doc. 191 at 5.) Defendawisited out at the reasableness hearing, and
Fortune agreed, that Plaintiffs actually removed tinréing their motions, but not ancillary
related work like reviewing Defendahbpposition to their motions.

As the Court noted above, the standardvieether a reasonabldt@ney would have
believed the work to be reasonably expended isypuof success at the point in time when the
work was performed.’"Wooldridge v. Marlene Indus398 F.2d 1169, 1173 (6th Cir. 1990).

The Court has seen Plaintiffs’ case throughvarious steps and missteps. The amended
complaint saga did not end aft™agistrate Judge Abel paretbwn the operative complaint;
Plaintiffs attempted to file aecond amended complaint basedDefendants’ alleged discovery
misconduct. (Doc. 60.) Because Plaintiffs “fdil® identify with specificity what discovery
requests were improperly responded to or wdpcific facts were learned from discovery
justifying the need to amend at this late datieg’ court denied their motions to amend. (Doc. 82
at 8-9.) Moreover, Plaintiffs’ responses in opposition to Defendants’ motions for summary
judgment appeared to be thinly veiled attempts to amend their complaints yet again. Pages of the
oppositions were devoted to tip-sbaand records claims thatddhot appear in the operative

complaints. A reasonable attorney would matve believed this work to be “reasonably
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expended in pursuit of success at the poittme when the work was performedWooldridge

898 F.2d at 1173. A reasonable attorney would Higae a complaint in th first instance that

met the basic pleading requirements. Even if the Court were to use Plaintiffs’ data—that they
billed 596.99 hours on the operative complaints and 14.2 hours on the original complaints—this
amount of time is unreasonable. The Court teasewed both the original and the operative
complaints; aside from a few short paragraphs, they are identical.

Regarding Oberhousen, the Court finds thatrfifés properly removed his “expert” fee.

But that fee is merely adction of the purported 3,308 hours, or $633,137.43, spent on discovery
in these cases. (Reasonableness Hearing, A&ifx. G.) While the Court is sensitive to the
need to convert data into a useable format, ulnfmthomable that thigrocess would cost more
than $600,000 for 60,000 pages of documents.

As for the pre-judgment attachment motidtaintiffs’ distinction between time spent
writing the motion versus time spent on teth tasks like reading the opposition, is
unreasonable; Plaintiffs shouldveadeducted all time related tbe pre-judgment attachment
motion.

In addition, Plaintiffs’ counsl spent time preparing dideery requests that did not
comply with the federal rules. Plaintiff£ounsel suggests that Hmlieved a request by
Magistrate Judge Abel to “preqainterrogatories and admissiotws narrow the disputed facts
for trial” gave him permission to submit dme@ry requests that exceeded the permissible
number. (Fortune Aff't, Doc. 197, at § 12Since Magistrate Judge Abel never mentioned a
number, Fortune’s assumption was unreasonablberefore, the time spent preparing 182
requests for admission, rather than 40, as reduby the rules, should not be taxed to

Defendants.
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On the other hand, a reasonable attorney b®dieve it necessary to move to compel
discovery if she feels she is not obtaining all ipertt documents, or to subpoena a third party to
obtain additional documents. A reasble attorney may also beligv@ecessary teonsult with
additional parties who may or may not have bdeemed “experts” in the litigation. And a
reasonable attorney may oppose a party’s motieextend the dispositer motions deadline or
seek discovery related to claims that ultimati&iyed. Therefore, th€ourt will not reduce
Plaintiffs’ fees on these bases.

In sum, a reasonable attorney would not belihe following “work to be reasonably
expended in pursuit of succeasthe point in time whethe work was performedWooldridge
898 F.2d at 1173: (a) taking the Coband defense counsel in circles for months because of a
refusal or inability to file complaints that are compliant with Federal Rule of Civil Procedure 8,
including as far into the process as Pléiisitioppositions to Defendants’ motions for summary
judgment; (b) spending in excess of $600,00Ccdovert 60,000 pages of discovery into a
readable format; (c) billing time in any way reld to the pre-judgment attachment motion; or
(d) preparing obviously noncompliant discoverguests. Because each of these actions took a
significant amount of time, and because they apfmearanifest in Plaintiffs’ billing records as
hours spent by Fortune, th@@t finds it necessary t@duce Fortune’s hoursby a significant
margin—500 hours.

3. Questionable Billing Practices, Includng Non-Contemporaneous Time Entries,

Block-Billed Entries, Excessive Time Etries, Vague or Indecipherable Entries,
Entries by Improper Timekeepers, and Duplicative Work

Defendants argue that Plaintiffs submitt@eh-contemporaneous time entries, improper
block-billed entries, excessive time entries, v&agu indecipherable entggand that they billed

for work conducted by improper time&pers and duplicative work.
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First, Defendants react to Plaintiffs’ attempt to clarify vague time entries in response to
the Autrey Award, which reduced Plaintiffs’ fefes vague time entries. The Court does not find
that Plaintiffs’ counsel failed to keep contgonaneous records of his time, and therefore
declines to reduce the fee award on this basis.

Second, Defendants argue that Plaintiffs’ klbdled entries make it burdensome “for
anyone, whether defense counsel or the Court, to go through each specific item in a blocked
entry and determine what, if any part of the time entry is appropriate.” (Doc. 194 at 28.)
Defense counsel appears to leaating not to block billing, but tiaer to entries that contain
multiple tasks, each with a task-specific parenthetical contathmdime spent. (Doc. 194 at
28.) The block billing cases Defendants cite do not pertain to entries with such parenthetical
divisions. See, e.g.Cleveland Area Bd. of Realtors v. City of EucB&5 F. Supp. 1017 (N.D.

Ohio 1997) (“Here, although counsel specifieddbkaeral subject matter tdsks performed, the

billing records, which itemize time on a daily lsiather than by task, make it impossible to
determine the amount of time spent on each task. Because numerous entries are ‘lumped’
together under one total, the court is leftafgproximate the amount of time which should be
allocated to each task and unable to detenthe reasonableness of many of the hours
expended”). Unlike inCleveland Area Bdof Realtorsand related cases, Plaintiffiid
enumerate the amount of time spent on each tébkrefore, the Court W not deduct time for

block billing.

Third, Defendants argue that the amount ofetispent on certain tasks is excessive in
light of the considerable overlap Plaintiffs’ cases. For example, at the reasonableness hearing,
Defendants pointed out that Plaintiffs’ coundslled exactly thre hours each to read

Defendants’ motions for summajydgment, resulting in a totddill of 27 hours to read these
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motions? Even assuming the grand coincidence ofridentical time entries, billing twenty-
seven hours to read nine subgtht similar motions is excessiveDefendants’ expert, Fred G.
Pressley, Jr., who has practiced empleginlitigation for 38 years, agreedSeeDoc. 194-4.)
Pressley noted at the reasonableness hearing that he would expect an attorney to read those
motions in 20-33% of the time billed. Hesal opined that Fortune’s bills are excessive
generally. For example, Pressley would expattemployment lawyer with nine similarly-
situated plaintiffs to be more efficient by fij a collective action or elass action hybrid. He
also noted the straightforward nature of pléigtioff-the-clock claims,and expressed surprise
that the billing records indicated fifteen monttfscase development before Fortune even filed
Plaintiffs’ complaints—complaints which, after allath failed to meet basipleading standards.
Pressley also expected Fortune to get méieient over time as he got to know his cases—an
assumption that did not bear out in the timeess. And Pressley found Fortune’s hours spent on
the pleadings, depositions, and motion for sarymjudgment, to be excessive. Pressley
concluded that, potentially because Fortunes vim over his head, he conducted lots of
“treadmill” work without getthg a good result for the client.

Having reviewed Plaintiffs’ time records, dfistened to the testimony of Fortune and

Pressley at the reasonableness hearing, the @Quistthat Fortune racked up excessive fees on

? Plaintiffs’ billing records include the follawg entries for “Review Def Motion for Summary
Judgment:”

Plaintiff Hours Billed | Date Source

Miller 3 7/6/16 191-2, at Pageid # 11933
Crozier 3 7/5/16 191-3, at Pageid # 11981
Coleman 3 7/5/16 191-4, at Pageid # 12032
Gibbs 3 7/5/16 191-5, at Pageid # 12081
Johnson 3 7/5/16 192, at Pageid # 12181
Troyer 3 7/6/16 192-1, at Pageid # 12130
Tigner 3 7/6/16 192-2, at Pageid # 12232
McEldowney 3 7/6/16 192-3, at Pageid # 12283
Keegan 3 7/6/16 192-4, at Pageid # 12331
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cases that were relatively straightforward. Because Plaintiffs have billed excessive fees, the
Court finds ahirty-three percent reduction in Fortune’s hours to be necessary to bring them
within the realm of the reasonable.

Fourth, Defendants argue that many of Pl&Bittime entries contain vague descriptions
that “fail to define the purpose of the work.[Doc. 194 at 39.) For example, an entry for
January 22, 2014, provides: “call with J. Meanegarding plan of @on.” (Doc. 191-2 at
Pageid # 11903.) And an entry for March 2014, reads: “Interoffice meeting re case update
and strategy.” I(l. at Pageid # 11905.) These vagué&ies are the exception, not the norm,
however. The Court recognizesetivast improvement in Plaiffs’ billing entries since the
Autrey Award, and, as such, will not reduce Plaintiffs’ hours on that basis.

Fifth, as they did imAutrey, Defendants argue that Plaffgishould not have billed for
time spent by Clint White, Aikaterini Paragiou, Niederr, and Jessica Bhds, associates at
Fortune’s law firm who did not ¢er appearances. (Doc. 1943&t) Defendants also argue that
Plaintiffs should not have billefbr the time of Fortune’s legal assistant, or for time billed by
clerks or by John Marshall, John @alez, or Gilbert Gradisarld(at 35-36.)

Defendants’ arguments regarding the asdeciattorneys and the legal assistant are
simply rehashes of their arguments Aaitrey.  Again, Defendants cite no support for the
proposition that Plaintiffs should not bill for wolly attorneys who did not enter appearances or
for legal assistants, and, as the Court notedluttey, attorneys oftereceive compensation for
hours spent on the case by paraleg&8lse Imwalle v. Reliance Med. Prods., J®d.5 F.3d 531,
552 (6th Cir. 2008). For the same reasons staté@dtirey, the Court decline® cut the hours of

all attorneys and staff who did not enter appezgarnn the cases. On the other hand, the Court
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may not award fees for hours billed by “clérkgho remain unnamed. The Court therefore
declines to award the4 hoursbilled by unnamed clerks.

The Court also declines to reduce hours spent by Marshall, because there is no indication
that Plaintiffs billed for his services. The Cbafso declines to reduce the fees for Gonzalez,
because Gonzalez prepared an opposition tteridant’'s motion to disqualify Fortune—an
indirect benefit to Plaintiffs Gradisar, however, only gpared an opposition brief to
Defendants’ motion for sanctions related to thequalified expert, Odrhousen.  This work
benefited Fortune, not the Plaintiffs; and becaesaune should not have hired Oberhousen in
the first place, efforts to contain the consequemtdhis choice shouldot fall on Defendants.
The Court thereforallows Gonzalez's fee of $1,50@utrejects Gradisar’s fee of $1,000.

Sixth, Defendants argue that Piglifs have billed time foduplicative work. (Doc. 194
at 33-34.) After a reew of the records, éhCourt finds that therwas minimal unnecessary
duplication.

In sum, based on the analysis in thistiseg the Court reduces Fortune’s hours by 20%,
and does not include in its fegvard $1,000 for the work of Gradis or the 5.4 hours billed by
unnamed clerks.

4. Administrative Work

Defendants argue that Plaintiffs should rm# compensated for purely clerical or
secretarial tasks that requir® legal skill or training. Defedants are correct that “purely
clerical or secretarial $&ks should not be billed (even at aglagal rate), because ‘[h]ours that
are not properly billed to one’s client also ard properly billed to orie adversary pursuant to
statutory authority.” Gibson v. ScottNo. 2:12-cv-11282014 U.S. Dist. LEXIS 20576 (S.D.

Ohio Feb. 19, 2014). Plaintiffs improperly billéar time spent by Fortune’s legal assistant at
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interoffice meetings, for example.SéeDoc. 191-2 at Pageid # 11905, 11909, and Pressley’s
testimony that it would be inapgpriate for Fortune to bill fohis legal assistant to attend
interoffice meetings.)

Plaintiffs claim that they have omitted @lurely administrative work from their billing
entries. (Doc. 191 at 3.) Tl@ourt finds that many entries rédd to administrive tasks such
as scheduling, however, remain in Plaintiffs’ time recordSee(e.g, Doc. 191-2 at Pageid #
11907, 11909.)

Entries such as scheduling and interoffiteetings attended by the legal assistant
properly belong in office overheadsibson 2014 U.S. Dist. LEXIS 20576 at 10-11 (*A ‘purely
clerical or secretarial’ activity is not billable at a paralegal’s rate, or at any rate at all, because
such tasks are included in office overhead.”) &fae, in exercising its discretion to tax a
reasonable number of hours, the Court megtice the hours ofélegal assistant 850 hours
and the hours of Fortune BY hours.

5. James Meaney’s Hours

Defendants argue that James Meaney’s howsldtbe reduced for several reasons: (1)
he billed for time related to other cases, such as to “summarize relevant portions of Mark Myers
deposition taken in Valentine case” (Doc. 19434j); (2) he spent timen claims that were
ultimately unsuccessful, because he appearedewabe dockets only at the beginning of the
cases, from September 29, 2013, until July 14, 20ith.at(6, 34-35); (3) he spent time drafting
a collective action complaint that was never filetl &t 35); and (4) hisrie entries are block-
billed and vague. Iq.)

The Court finds these arguments to basging, and Defendantste no case law to

support them. Summarizing a dejimn of Defendant Myers inupport of Plaintiffs’ cases is
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not invaluable work or doubledling. The asserted factual basis for disqualifying his time—that
it was spent toward the beginning of the case—exglative at best. Per Defendants’ expert at
the reasonableness hearing, a collective action leampvould have beean efficient use of
resources for these cases; as such, the Callirnet penalize Plaintiffs for an attempt at
efficiency. Macklin v. Delta Metals CpNo. 2:08-cv-02667, 2011 U.S. Dist. LEXIS 159025, at
*Q (W.D. Tenn. July 6, 2011) (“The fact that sowfethat time was spent in pursuing issues on
research which was ultimately unproductive, rejdcby the court, or mooted by intervening
events is wholly irrelevant. So long as the pdras prevailed on the case as a whole the district
courts are to allow compensation for hours exigel on unsuccessful research or litigation,
unless the positions asserted are frivolous doad faith.”) Finally, the Court does not find
Meaney’s time entries to be vaguetosuffer from issues with block billing.

Defendants’ sole remaining argument & suggestion that Meaney may have
miscalculated his fees. (Dot94 at 35 n.11.) The Court reviewedch of his bills, however,
and found that if there were yamiscalculation, it was annder-calculatiorrather than an over-
calculation®

For the reasons stated above, the CoudsfiMeaney’s hours to be reasonable, and
declines to reduce them.

6. Fees for Fees

Although Defendants recognize that time spent preparing fee applications is generally

compensable, (Doc. 194 at 36), they arguetti@atCourt should abstain from awarding “fees for

fees” in these cases, because: (1) the majoritpohsel’s time entriewere improper, requiring

19 The summary chart attached to Meaney’s affid&flects invoice amounts (including carry-over from
previous months) rather than hours billed, totahi,092.50 (Doc. 192-5 at Pageid # 12338.) The
Court has calculated Meaney'’s fees from his bills as follows:
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Defendants “to undertake the very expensivetand-consuming task of reviewing every single
line item of Plaintiffs’ bills” {d. at 37); (2) Plaintiffs’ billingrecords contained charges for items
counsel claims to have written daff the Motion for Attorney’s Feesd(); and (3) Plaintiffs’
request for fees is “absurdid().

The Sixth Circuit allows up tthree percent of the hours time main case for time spent
preparing and litigating attorney’s feeSoulter v. Tennesse805 F.2d 146, 151 (6th Cir. 1986).
Defendants do not cite a case reducing or ehatmg “fees for fees” for inefficiencies in
litigating the underlying cases, imbect time records, or inacagies contained in a Motion for
Attorney’s Fees. Instead, the case Defendants Caalter, recognizes that “a lawyer should
receive a fee for preparing and successfully littgathe attorney fee caa#ter the original [civil
rights] case is over.ld. The Sixth Circuit noted that att@y's fees capped at three percent of
the fees in the underlying case (whi¢is resolved before triaBtrikes the correct balance “to
insure that the compensation from the attorreeydase will not be out of proportion to the main
case and encourage paatted litigation.” Id.

The Court declines Defendants’ invitation tiisallow “fees for fees” in this case,
recognizing that Plaintiffs psented a fee case for nine uigdeg cases, which invariably
involved a considerable amountwérk. Therefore, the Court will award 3% for fees for fees.

7. Proportionality and Success

Finally, Defendants argue that Plaintiffee& fees wholly oubf proportion with both
their counsel’s litigatin prowess and their ultimate recoesriin these case Defendants
highlight the fact that few oPlaintiffs’ claims survived the pleading stage, only one survived
summary judgment, and half of tldefendants were dismissed, (Doc. 18%25), and seek to

reduce their fees accordinglyld (at 39-41.)
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In response, Plaintiffs citélensley v. Eckerhart461 U.S. 424 (1993), arguing that
“Plaintiffs are entitled to fees for all time reasonably expended in pursuit of the ultimate result
achieved in the same manner that an attornepnsgpensated by a fee-paying client for all time
reasonably expended on the matter.” (Doc. 196 atAB.¥or unsuccessful claims, “the issue is
whether Plaintiffs failed to prevail on claims thaére unrelated to the claims on which they
succeeded. Unrelated claims #nese that rely upon differenadts and legal theories—as if
they had been raised in a sepatatesuit.” (Doc. 196 at 7 (citinglensley 461 U.S. at 435).)
Plaintiffs argue that theiclaims “were based upon the saraets and intertwined.” Iq.)
Specifically, Plaintiffs contend that their cas®sere primarily about Defendants’ violation of
the FLSA” and distinguislearly claims by stating that “the joaty of the work done in these
cases—over 80%—was done after that®ms were dismissed.” Id.) They reaffirm the
purposes behind FLSA and argue that disallowe®sfwould be a disincentive to taking these
types of cases.Id. at 8.)

According to the Sixth Circuit, “[a]n aavd based on the total number of hours
reasonably expended on the litigation might . . .Itéswan excessive amount if the claimant has
achieved only partial successlImwalle 515 F.3d at 552 (citingdensley 461 U.S. at 435).
Indeed, the degree of susseobtained is “the nsb critical factor govening the reasonableness
of a fee award.”Smith v. Service Master Corp92 F. App’x. 363, 370-71 (6th Cir. 2014). If
“a plaintiff obtains limited succesthe district court should awaahly that amount of fees that
is reasonable in relation to the success obtainkt.(internal quotation omitted).

When Plaintiffs have only achieved partial segs, the Court addresses: “(1) whether the
claims on which Plaintiffs failed to prevail werewere not related to the claims on which he or

she succeeded; and (2) whether Plaintiffs ackievsufficient degree of success to render the
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hours reasonably expended a satisfadbasis for awardingttorney fees.”Imwalle, 515 F.3d at
552, (citingHensley 461 U.S. at 434.)

Only some of the claims on whidPlaintiffs failed to prevaiWwere “related to the claims
on which [they] succeeded.ld. Plaintiffs succeeded only on FLSA wage and hour violations.
Arguably, their contract claimsvere related to these wagend hour violations. Their
discrimination and hostile work environment ofg, however, were based on an alleged pattern
of racially-motivated atons at the restauratthat had nothing to doith unpaid wages. And
even though Plaintiffs obtainedt8ement funds for their FLSA wage and hour claims, they did
not “achieve[ ] a sufficient degree of susseto render the houneasonably expended a
satisfactory basis for awding attorney fees.”Imwalle 515 F.3d at 552, (citinglensley 461
U.S. at 434).

In the operative complaint, Plaintiffs each sought the following relief:

a) Declaratory judgment that Defendant hagaged in creating andaintaining a hostile
work environment on the basis of other Defant Targeted Employees race and gender.

b) Declaratory judgment that the Defenddrds engaged in retaliation against the
Plaintiff for engaging irprotected activity;

c) Declaratory judgment that the Defenddrds engaged in race discrimination in
employment against Plaintiff or tlither Defendant Targeted Employees.

d) Judgment against Defendants, jointly aederally, for compensatory damages in an
amount in excess of Twenty-Five Thousdbdllars ($25,000), for emotional distress,
humiliation, embarrassment and gehéras of enjoyrent of life;

c) An award of equitable relief for unpaihges and pre-judgment interest thereon from
the date Plaintiff was owed wages,

f) An award of damages, jointly and sealdy, recoverable for Plaintiffs emotional
distress including apprehension of impendingmyy pain and suffering, past and future
medical expenses, and lost income;

g) An award of punitive damages, jointly and severally, in an amount in excess of
Twenty-Five Thousand Dollars ($25,000) to whtbis Court deems Plaintiff is entitled;
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h) An award of her reasonald¢torneys fees, costs and expenses incurred to prosecute
this action;

i) An award of liquidated danggs on appropriate claims; and

]) Any and all additional relief as i#h Court deems just and proper under the
circumstances.

(Doc. 33 at 45-46.)The settlements Plaintiffs obtained are confidential. However, they pertain
only to the one FLSA wage and hours claim thatvived summary judgmé And while they
may have provided for “full relief for Plaintifflor unpaid and underpaid ges. (Fortune Aff't,
Doc. 197, 1 4), and a reasonable attorney’s fes; thd not include muclof the other relief
sought, including declaratory judgmergguitable relief, or punitive damages.

Taking into account the Court’s Verall sense of [the] suitFox v. Vice 563 U.S. 826,
838 (2011), a reduction of the fee award is waedriecause Plaintiffs did not “achieve[ | a
sufficient degree of success to render the hoeesonably expended a satisfactory basis for
awarding attorney feeslmwalle v. Reliance Med. Prods., In&15 F.3d 531, 552 (6th Cir.
2008) (citingHensley v. Eckerhard61 U.S. 434, 436 (1983)).

After more than four yeaxs litigation, Plaintiffs receive a small fraction of the relief
sought. Moreover, as detailed above, Plaintdtsunsel engaged in a variety of unnecessary,
time-consuming and expensive maneuvers thahdicultimately achieve success for Plaintiffs.
Therefore, the Court finds that a reduction in the total fee awattirty (30) percent is
necessarySee Abernathy v. Corinthian Colleges,.Ji¢o. 2:10-CV-131, 2014 WL 4272723, at
*24 (S.D. Ohio Aug. 29, 2014)affd, 2014 WL 4829612 (S.D. Ohio Sept. 29, 2014) (“In
reaching this fee amount, the Court concludes this award effects “rough justice.” Although
this across-the-board reductiorsignificant, the fee award is netleeless substantial in light of

the extensive billing deficiencies and modgstcess at trial.” (internal citation omittedphio

30



Right To Life Soc., Inc. v. Ohio Elections Commi@®13 WL 5728255, at *16 (S.D.Ohio Oct. 22,

2013) (“Review of Plaintiffs’ fee documentation makes clear that wagority of the 780.75

hours expended were unrelatéal its pursuitof the successful claims.”)Stewart v. CUS

Nashville, LLG No. 3:11-cv-342, 2014 U.S. Dist. LEXIS 3033, at *39 (M.D. Tenn. Jan. 10,

2014) (reducing fees by two-thirds based on “meager” results and time spent on unsuccessful

claims); Bell v. Prefix, Inc.,784 F.Supp.2d 778, 790 (E.D. Mich. 2011) (applying an eighty-

percent reduction to fees requested because éxicessive billing is so egregious” and also

noting that the 80% reduoth was likely “generous”).

In summary, based on the foregoing analythe Court finds th following to be a

reasonable attorney’s fee in this case:

Timekeeper Rate Hours Fee
Meaney $325.00 55.67 $18,092.50
Fortune $229.33 2,365.05% $542,376.69
Shields $175.00 54.17 $9,470.48
Paragiou $175.00 0.90 $157.50
White $175.00 1.80 $315.00
Derr $175.00 10.25 $1,793.75
Gonzalez $1,500 flat 0.00 $1,500.00
Gradisar $1,000 flat 0.00 $0.00
Legal Assistant $85.00 123.06 $10,460.10
Clerks $85.00 0.00 $0.00
Less across-the-board reduction of
30% for limited success ($174,799.88
Subtotal: $407,866.38
Plus fees for fees" of 3% $12,235.99
Total: $420,102.38
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The Court believes that this fee structure appropriately balances the goals of FLSA in attaining
competent counsel with the adnittom not to let the @orney’s feeprovision provide a windfall

to attorneys.Gonter v. Hunt Valve Cp510 F.3d 610, 616 (6th Cir. 2007).

C. Costs

In addition to a reasonable attorney’s fee, FLSA provides for costs to the prevailing
plaintiff. 29 U.S.C. § 216(b) Plaintiffs seek remuneration f&102,325.72n costs, including
the following: (a) $29,623.25for deposition-related costs; (193,100 for the services of
Gonzalez, Gradisar, and Matthews for issia@gjentially related to the litigation; ($13,500for
expert fees; (d$31,500for Oberhousen-related “521-Data arsié and report fees”; and (e)
$24,602.47or copies, process servers, filifegs, and miscellaneous expenseleeDoc. 192-

8.)

Defendants object to the vast majority of thes&ssaarguing that Plaiffis are entitled to
only $3,778.65. (Doc. 194 at 7.) In particylddefendants seek a reduction for: (a)
“unsubstantiated and excessive costs;” (b) “coste@ated with their excluded expert witness;”
(c) “costs that were incurred for other casesitl 4d) “costs related to Fortune’s retention of
attorneys to defend against the motiomisqualify.” (Doc. 194 at 41-45.)

Regarding Defendants’ first arthlird objections, the Court findkat Plaintiffs’ costs are
substantiated, but that they charged for costgiiadun other cases in diion to their own. For
example, Plaintiffs charged for depositions taken in other cases that have settled to include
attorney’s fees. Jee suprasection (ll1)(B)(1)). To account for any overlap, the Court will

reduce Plaintiffs’ costs assiated with depositions bien percent (10%), or $2,962.33 See
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Schumacher v. AK Steel Corp. Ret. Acc. Pension,88& F. Supp. 2d 835, 853-55 (S.D. Ohio
2014).

As to Defendants’ second and fourth olimes, Plaintiffs mg not recoup costs
associated with expert witnesses (disqualifiechat) or costs related tBortune’s retention of
attorneys to defend against the motion to disqualify or the motion for sanctions for noticing
Oberhousen as an expert. Regarding costs assdavith expert witnesses, 29 U.S.C. § 216(b)
does not allow this Court to reimburBéaintiffs for expert witness feesArlington Cent. Sch.
Dist. Bd. of Educ. v. Murphy548 U.S. 291, 301 (200€)[N]o statute will be construed as
authorizing the taxation of witness fees as cosiess the statute refers explicitly to witness
fees.” (internal quotation marks and brackets omitteg@ddxtat v. Capala Bros., Inc795 F.3d
292, 296 (2d Cir. 2015) (“29 U.S.C. 8§ 216(b) o tALSA does not expressly address awards
reimbursing prevailing platiffs for expert fees.”)Clark v. Shop24 Global LLONo. 2:12-cv-
802, 2016 WL 3639893, at *13 (S.D. Ohio July 8, 2016herefore, the Court will disallow the
costs associated with expert witnesse§4d&,000"" In addition, for the reasons stated in section
(I1)(B)(3), the Court will disallow the costs associated with Gradisand Alvin Matthews?
Therefore, the Court will disallow an additior$d,100in costs.

In sum, the Court award®51,263.40 in costs

' This figure comprises fees assoetith John Colgan, S. Weimerskirch, and 521 Hill Road Limited.
Defendants argue that costs associated with 521 HidtRamited are inappropriate because that entity is
owned by Fortune. (Doc. 194 at 42.) Plaintiispond that Fortune “did not own 521 Hill Road Limited
at the time the contracts were entered into on behdiisoflients, or at the time charges were incurred.”
(Doc. 196 at 10.) Neither party has pointed the Cimua section of 28 U.S.C. § 1920 that would render
these costs recoverable, regardless of whether Foowns 521, or whether Oberhousen is designated an
expert.

12 The Court also notes that Plaintiffs also attempted to recover the fees of Gonzalez and Gradisar as
attorney’s fees. Jee suprasection (I11)(B)(3)).

13 Plaintiffs hired Alvin Matthews to conduatsearch into ethical issues related to ex parte
communications. (Doc. 192-8 at Pageid # 12455.)
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D. Conclusion
For the reasons stated above, Plaintiffs’ Miotior Attorney’s Fees and Costs (Doc. 191)
is GRANTED with modifications. Plaintiffs are awarde$420,102.38 in feeand$51,263.40
in costs.
IT IS SO ORDERED.
/s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: November 13, 2017
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