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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

RHONDA BILLUPS,
Case No. 2:13-CV-258
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge Deavers
OFFICER KYLE SCHOLL, et al.,

Defendants.

OPINION & ORDER

This matter comes before the Court fonsideration of Defendant JaQue Carter’s
Motion for Summary Judgmen{Doc. 46.) For the reasons that follow, the C&RANTSIn
part andDENIES in part Defendant’s Motion for Summary Judgment.
l. BACKGROUND
A. Factual Background
At 6:50 p.m. on March 19, 2011, the ColumiRigision of Police (“CDP”) Dispatch
received a 911 call from a woman identified oagyMaggie. (Dispatch Report, Doc. 52-1, EX.
A at 1.) She reported four or five blackrfales riding near EaMound Street and Linwood
Avenue in a gold car and stated that onthefwomen had a gun and was threatening Maggie’s
son. (d.) She told the dispatcher that she wdadstanding on the aforementioned corner when
the officers arrived. Id.) One minute later, three patufficers in two CDP vehicles were
dispatched to the scene and gitke description of the car aitd occupants. (Affidavit of

Wendy Massey, Doc. 46-34 at § 9.) A minute aftat, Officers JaQue Carter, Heath Gillespie,
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and Frank Lemakobserved three black females in arfdoor tan Pontiac Bonneville traveling
westbound on East Fulton Street near the intersection of Wilson Avdduat § 10; Affidavit
of JaQue Carter, Doc. 46-31 at | 8; AffidaditlaQue Carter, Doc. 46-33 at  6; Dispatch
Report, Doc. 52-1, Ex. A at 1.) The Bonnevias owned by Billups’ friend, Angela Burke.
(Deposition of RhondaiBups, Doc. 40 at 15.)

Officers Gillespie and Carteritrated a traffic stop of thBonneville near the intersection
of East Fulton Street and Linwood Avenue, apgpnately one block west and one block south
of the intersection of Easound Street and Linwood Avende(Gillespie Aff., Doc. 46-33 at |
6; Deposition of Rosemary Cole, Doc. @421; Billups Dep., Doc. 40 at 16.)

Billups was driving the car and her two pasgers were Rosemary Cole, seated in the
front seat, and a woman in the backseat knovBiltops and Cole only as Mieka. (Billups
Dep., Doc. 40 at 10-11, 12-14; Cole Dep., Doc. 448at Officers Carter and Gillespie exited
their vehicle with their guns drawn and oneleg officers yelled “Put your hands up. Don't
move.” (Id. at 22; Billups Dep., Doc. 40 at 17, 29-Z®ijlespie Aff., Doc. 46-33 at ] 13.)
Because they suspected that one of the cacapants was armed, they treated the stop as a

felony stop rather than a typidaaffic stop. (Deposition of JaQuearter, Doc. 42 at 9-10.) Ina

! Billups and Cole both testifietthat there were three officersthe scene of the stop and the
incident report reflected that three officers weresent. Officers Carter and Gillespie could not
recall whether another officer arrived on the scater they did, although @ter Carter says he
believe that Officer Lemak did ave at some point to assisiSgeCarter Aff., Doc. 46-31 at
37; Gillespie Aff., Doc. 46-33 d{f 12, 26.) Officer Lemak wa®t deposed in this case.

% The officers recalled that the stop occurred tieaiintersection of B& Fulton Street and
Wilson Avenue, which is one block from the irgection that Maggie idéfied. (Carter Aff.,
Doc. 46-31 at 11 10-11.)

3 Officer Carter submitted an affidavit statingitthe and Officer Gillespie did not have their
guns drawn as they approached the car, gitéstimony is contradicted not only by Billups,
Cole, and Officer Gillespie batlso by Officer Carter’s own g@esition testimony, in which he
admitted he had his gun drawn. (Carter Aff., D831 at § 21; Cartédep., Doc. 42 at 9-10.)
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felony stop, officers draw their gues a car’s occupants and ondleEm orders the person out
of the vehicle. I¢. at 9.)

Mieka began to scream iadr when the officers traingleir guns on the three women.
(Cole Dep., Doc. 44 at 22.) Officer Carter, whas pointing his gun at Billups, told her to put
her hands on the steering whédld.; Billups Dep., Doc. 40 at 30.Next, he “grabbed . . .
Billups out of the car” in a mannéhat Cole described in hdeposition as “n[o]t nice” and
“really rude and nasty.” (Cole Dep., Doc. 423t 23-24.) According to Billups and Cole, after
Officer Carter pulled Billups out of the car waipointing his gun at hele handcuffed her.Id.
at 26, 32.) Cole said that he “grabiBdlups] up” and “shoved a little.” Ifl. at 30.) Both Cole
and Billups acknowledged that Gfér Carter did not “slam” her against the car but Cole said he
pushed her against itld(; Billups Dep., Doc. 40 at 27.) Bilps, however, did not say that he
pushed her against the car, and attested thaitlgenstances of forcagainst her during the
incident were Officer Carter fling her from the car and wahg her to the sidewalk while
holding onto her arms.Id.) Billups specifically recalled th@fficer Carter had “snatched” her
out of the car, “yanked” her, and “wasiof rough” while they were walking onto the
sidewalk. (d. at 25-26.) After she was on the sidew&Nficer Carter instructed Billups to get
into the police cruiser, and Bilps refused, explaining to Offic@arter that she had recently had
surgery—a hysterectomy—which would prevent fnem getting into the cruiser. (Cole Dep.,
Doc. 44 at 23, 33.) Officer Carter persisteaidering her to get ithe vehicle but she

continued to refuse.ld.) Billups admitted that she did niall Officer Carter about the surgery,

* Billups testified that the onliglack officer is the one who pointed his gun at her and pulled her
out of the car. (Billups Dep., Doc. 40 at 23.)rt€ais black and Lemaknd Gillespie are white.
Cole testified that athree officers at the scene were wii@®le Dep., Doc. 44 at 27) but Carter
acknowledges that he was at the scene and tlee peport corroborates$ipresence. (Dispatch
Report, Doc. 52-1 at 1.) Maoeer, Carter admitted to beitige officer who removed Billups

from the car. (Carter Dep., Doc. 42 at 27.)



or the stitches on her stomach, until after heghdleed her out of the car. (Billups Dep., Doc. 40
at 25, 49.) Officer Carter’s gun was traire@dBillups throughout the encounter. (Cole Dep.,
Doc. 44 at 32.) Because she repeatedly refusgdttm the car, the officer left Billups on the
sidewalk. (Billups Dep., Doc. 40 at 17.)

In the meantime, Cole was telling Miekadalm down. (Cole Dep., Doc. 44 at 22.) The
other officers asked Cole and Mieka to getafuthe car and, when they complied, handcuffed
them. (d.; Billups Dep., Doc. 40 at 18, 24.) UnlikelBps, the other two women were asked to
get out of the Bonneville rather than pulled o(ole Dep., Doc. 44 at 26.) Cole and Billups
both said the officers did not gsteon them but the women repeatedly asked the officers why
they had been pulled over atieby received no answerld(at 23.) The officers also told Cole
and Mieka to get into ongf the police cruisers.Id.) Cole said she could not get into the cruiser
because she was too big to get ildl.; Billups Dep., Doc. 40 at 18.) Mieka, still screaming, got
into the cruiser amstructed. (Cole D&, Doc. 44 at 23.)

One of the officers asked Billups forrh@ame, although he did not ask to see
identification, then huddled with tregher officers, returned to tleeuiser, and released all three
women. [d.; Billups Dep., Doc. 40 at 27-28.) Billups stated that the officer did not ask for her
name until “towards the end” of the encountéerm$he had been standing on the sidewalk for
awhile. (Billups Dep., Doc. 40 at 17.) In her mditre of the incident, €hdid not indicate that
she saw the officers search the Bonnevillgegidat 28.)

Carter stated that he neveuthed Billups when he instriect her to get out of the car
and that the officers did not pat down the worhahdid search the car for weapons while the

women were standing on the&ewalk, although he could notmember which officer conducted



the search. (Carter Dep., Doc. 42 at 27, 12, 14-15.)l€3estified that the officers did not
search the car. (Cole Dep., Doc. 44 at 23.)tds#fied that no officehad his gun trained on the
women while they were on thedswalk. (Carter Dep., Doc. 42 12.) The CDP’s protocol for
patting down female detaineegagssummon a female officer to do the pat-down, although if a
male officer feels threatened, he npmt down a female suspect himseld. gt 13-14.)

In an affidavit, Officer Gillespie statetat he and Officer Carter approached the
Bonneville with guns drawn, ordeteall three occupants of the Bonneville to put their hands
where the officers could see them, instructed tteesxit the car, and then ordered them to stand
on the sidewalk. I4. at  14.) He recalledahneither he nor Cartever handcuffed any of the
women or placed them in a cruiser and that fiettyno need to pat the women down because the
women complied with their orders, wore clothihgt was unlikely to conceal a weapon, and
appeared to be over the age of 3@l &t 11 19-20.)

At 6:59 p.m., less than seven minutes afteytspotted the Bonneville and initiated the
stop, the officers called into dispatch, indicateat they had made no arrests, and stated that
they would contact Maggie. (Maey Aff., Doc. 46-34 at § 12At 7:03 p.m., they called the
dispatcher again to relay ththe only additional information they had received from Maggie was
that the suspect veh&lvas a gold Impala.ld; at § 15; Carter Aff., Do 46-31 at § 38; Dispatch
Report, Doc. 52-1 at 2.)

Billups had pain in her stomach as a resfithe incident budlid not seek medical
treatment for any injuries. (Billups Dep., Doc.&®0, 49.) She testifiad her deposition that

she experienced depression after the incidadtthat she still feels depressed and has

> Carter later recalled in hiffidavit that he stood covemeaning “kep[t] an eye on the
Bonneville’s occupants,” while Officer Gillespswept the Bonnevillsr weapons. (Carter
Aff., Doc. 46-31 at 1 24.)



nightmares about the gun being drawn on her, preventing her from sledgirgf. 18-20.) She
takes medication for her depressiotd. &t 19.) She also testifi¢dat her doctor had diagnosed
her with post-traumatic stress disorder althoudinstied no medical records to that effedd. (
at 54.)

Four months after the incident, on July 18, 2@illups went to the CDP Internal Affairs
Bureau (“IAB”) to lodge a compint about the incident.ld. at 30.) Sergeant Jeff Podolski
interviewed her and she recounted her story,iBpaity taking issue with Officer Carter’'s
training his gun on her and refusing to tell iy she was stopped, but not mentioning that he
handled her roughly when pulling her out of the cédl. gt 37.) In response to a question from
Sergeant Podolski about why she waited four iIm®t go to the IABshe responded that she
had been recovering from her hysterectomy andalgmsnot sure about the proper way to file a
complaint. [d. at 37-38.) She eventually heard from sqraeple she knew that the first step in
filing a complaint was to go to IAB, so she didd. @t 38.) Billups’ brother is a CDP officer,
which she told Sergeant Podolskatishe had informed Officer Carter after he stopped her. (
at 34.) She did not ask her bratlier assistance in contactingeticDP to file a complaint.Id.
at 38.) At the conclusion of the intervievitivSergeant Podolski, he told Billups that the
Internal Affairs Bureau wouldot conduct a “complaint investion” because more than 60
days had elapsed since the incident and ffiecs’ conduct was not criminal in naturdd.(at
39.) Billups asked for a record of the stop &sageant Podolski told her where she could go to
request that record, which she ssiek had previously been tatle would not be able to obtain
because she was not arrestdd. gt 40-42.)

At Sergeant Podolski’s suggestion, Billupsiteid the Public Records Unit of CDP that

same day. (Public Records Request, Doc. 465h¢ requested a patrol record for the March 19,



2011 traffic stop and wrote “Carter” under thasp for “Investigative Detective/Unit” on the
request form. I¢.) Although CDP Public Records Gfér Amy Morris, who processed the
request, did not find any responsive records irfingt few searches because Billups’ name did
not appear on any reports, she eventually cordditkips on the telephone to learn more details
about the incident and was albdefind a report on the stop. {iidlavit of Amy Morris, Doc. 46-

36 at 11 15-18.) On August 2, 2011, Officerrhibnotified Billups that the report was

available, and Billups picked it up on August 17, 201d. 4t 1 25; Public Records Invoice,

Doc. 46-5.) The Computer Aiddaispatch Report that CDP gateeBillups did not contain the
names of any officers. (Docs. 46-2; 46-3.)

On February 9, 2012, Billups submitted anottegjuest for documents to the Public
Records Unit. (Public Records Request, Diic6.) This time, she requested a “[c]opy of
printout from IAB.” (d.) The Public Records Unit maderHAB intake report available the
next day and she picked it up four days lafétfidavit of Jo Anne Cunningham, Doc. 46-32 at
19 31-33; Doc. 46-7.) It did not contain the names of any officéty. (

On August 22, 2012, Billups’ attopeW. Jeffrey Moore, sent a public records request to
CDP requesting the following: “any informatiorgeerding Rhonda Billups, including all medical
records, injury records, jail reports, etc.eSifically any and all reads regarding the stop on
March 19, 2011 at approximately 7 p.m.” (Dd6-9.) Records Technician William McPherson
processed the requ&sut found no record responsivethe request and sent Moore a letter
explaining as such. (Doc. 46-10.) Because thierBville did not belong to Billups and Billups

was not arrested after the stop, he did not findranords with her name. Moore did not follow

® Moore’s letter was addressed to the CDRéNer of the Records,” and was forwarded to
McPherson in the Police Records Unit, a diffeggpartment than tHeublic Records Unit.
(Affidavit of William McPherson, Doc. 46-35 at 1 2, 6.)
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up immediately with CDP after receiving McPran’s letter. Eventually, Moore hired a private
investigator, who submitted a records requestiovember 5, 2013 for the names of the officers
and also spoke with Officer Morris, whom kieew personally. (Public Records Request, Doc.
52-1, Ex. F; Affidavit of W. Jeffrey Moore, Doc. 52-2 at 1 4-5.) Billajs® submitted her own
request to CDP on that same day. (PuRkcords Request, Doc. 52-1, Ex. G.)
B. Procedural History

Plaintiff filed a complaint against six Jolroe Defendants on March 19, 2013. (Doc. 1.)
After Plaintiff failed to effect timely service ddefendants, she asked the Court to grant her an
extension of time to amend her complaint andafservice, explaining that she suffered from a
mental illness that interfered witter ability to discover Defendanisientities. (Doc. 4 at 1-2.)
The Court ordered Plaintiff to substitute theger Defendants and effect service by November
18, 2013. (Doc. 5 at1-2.) On Novemhdr 2013, Plaintiff filed heamended complaint
against Officers Lemak, Carter, Gillespie, and Kgtéholl. (Doc. 6.) Service was not complete
until December 20, 2013. (Doc. 8.) Defenddiied a motion to dismiss the amended
complaint for insufficient service and failuredtate a claim upon which relief could be granted
on statute-of-limitations grounds. (Doc. 9.)

On September 29, 2014, the Court denied Defaistienotion to dismiss. (Doc. 15.)
First, the Court found that Plaintiff showed gamzdise for why service was not made within the
required time period under Federal Rule ofilocedure 4(m) because the CDP “practically
played a shell game with Plaintiff when shigdintly tried to” obtain the names of Defendants,
which were “uniquely within CDP’s control.”ld. at 5-6.) Second, the Court denied the motion
to dismiss under Rule 12(b)(6)ld(at 9.) Ohio Reviseddile § 2305.10 requires a cause of

action under 42 U.S.C. 8§ 1983 to be brought withva years. Although Plaintiff filed her



complaint less than two years after the incidgwing rise to the @ims, she did not name
Defendants until November 14, 2013, more tham y@ars after the March 19, 2011 incident. As
the Court explained in its order denying thetimoto dismiss, the only exceptions to the two-
year filing requirement are: (1) wh a claim relates back to the original filing date; and (2) when
the statute of limitationss equitably tolled. Ifl. at 6.) The Court founthat the claim against
Defendants did not relate back to the originahptaint but that the statute of limitations should
be equitably tolled:

Plaintiff argues that Defendants withheld pulbskcords and thus this Court should find

that the statute of limitations tolled. (Dd@ at 6.) In fact, the CDP is in the unique

position in that they alone had access te ithformation. Plaintiff could not have
discovered this information without disclosdirem the CDP. This situation is analogous
to . . .SpitsynandRobertsorbecause Plaintiff did not have the ability to name the

Officers without the cooperation of the CDPhe situation isimilar because the

plaintiffs in those cases did not have thdigito pursue claims when their attorneys

effectively prohibited them from doing s&urthermore, Plaintiff made three public

record requests with the CDP for informatiatating to the incident between July 2011

and August 2012. (Doc. 13 at 4-5.) These retpudemonstrate that Plaintiff pursued her

rights diligently. Plaintiff is entitled to equitable tolling because the CDP did not provide
the names of Officers to Plaintiff in a taty manner even though Plaintiff diligently
pursued her rights.

(Id. at9.)

The parties subsequentlymilated to the dismissal wibut prejudice of Defendants
Scholl, Lemak, and Gillespie, leaving Cartetlas sole remaining Defendant. (Doc. 25.)

During the course of discovery, a dispute aroger whether the Court had conclusively
decided the equitable-tolling issue at thetioreto-dismiss stage of litigation or whether
discovery was appropriate on this issue in pfdeDefendant to contest equitable tolling on
summary judgment. Carter filedmotion to compel discoveryd for leave to depose Billups’

counsel, W. Jeffrey Moore. (Doc. 29.)liBps opposed the motion and also moved for a

protective order asking the Cotmtprohibit discovery related the untimeliness defense.



(Docs. 28, 30.) In a March 10, 2015 Opinion andedrthe Magistrateudige found that because
the Court did not give notice under Federal Rafl€ivil Procedure 1@l) that it was treating
Defendants’ motion to dismiss on the timebs issue as one for summary judgment under
Federal Rule of Civil Procedure 56, the Coud hat foreclosed Defendant from pursuing his
statute-of-limitations defense beyond the motioiwhtmiss stage of the litigation. (Doc. 34 at
7.) The Magistrate Judge denitiintiff's motion for a proteove order, granted Defendant’s
motion to compel, and granted Defendant’s reqgieedeave to depose Moore, limited to the pre-
litigation attempts Moore or anyone acting on his or Billups’ behalf took to learn of the officers’
identities. [d. at 11.) The parties later stipulatedttPlaintiff “and her representatives have
alerted the defendant and/os lsiounsel to every attemptaction taken to find out who the
officers involved in the traffic stopf Ms. Billups were.” (Doc. 46-28.)

Defendant Carter filed thimotion for summary judgmen{Doc. 46.) He asserts that
Plaintiff's claims are barred by the statute of limdas and, in the alternagythat he is entitled
to qualified immunity on Plaintiff's constitutional claims.

. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) providesielevant part, @t summary judgment
is appropriate “if the movant shows that theredggenuine issue as toyamaterial fact and the
movant is entitled to judgent as a matter of law.” A factideemed material only if it “might
affect the outcome of the lawsuit werdhe governing substantive lawWiley v. United States,
20 F.3d 222, 224 (6th Cir. 1994) (citidgnderson v. Liberty Lobby, Inel77 U.S. 242, 248
(1986)). The nonmoving party must then pressignificant probativeevidence” to show that
“there is [more than] some metaphysidalibt as to the material factdVloore v. Philip Morris

Cos., Inc.8 F.3d 335, 340 (6th Cir. 1993). The mere possibility of a factual dispute is
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insufficient to defeat a motion for summary judgmebée Mitchell v. Toledo Hospit&64 F.2d
577, 582 (6th Cir. 1992). Summgndgment is inappropriate, hawer, “if the dispute about a
material fact is ‘genuine,’ that is, if the evidenis such that a reasonable jury could return a
verdict for the nonmoving party.Anderson477 U.S. at 248.

The necessary inquiry for this Court is “wiher ‘the evidence presents a sufficient
disagreement to require submission to a jurwloether it is so one-sided that one party must
prevail as a matter of law."Patton v. Bearder F.3d 343, 346 (6th Cir. 1993) (quoting
Anderson477 U.S. at 251-52). In evaluating such a motion, the evidence must be viewed in the
light most favorable to the nonmoving partynited States S.E.C. v. Sierra Brokerage Servs.,
Inc., 712 F.3d 321, 327 (6th Cir. 2013). The mereterise of a scintilla ofvidence in support
of the opposing party’s position will be insufgeit to survive the motion; there must be
evidence on which the jury could reasonably find for the opposing pfaety. Anderso77
U.S. at 251Copeland v. Machuliss7 F.3d 476, 479 (6th Cir. 1995).

[11.  ANALYSIS
A. EquitableTolling

Ohio law requires that an t&mn brought under 42 U.S.C. § 1983 be commenced within
two years after “the plaintiff knows or has reasoknow of the injury which is the basis of
[her] action.” Roberson v. Tenness&99 F.3d 792, 794 (6th Cir. 2005geOhio Rev. Code §
2305.10(A). The traffic stop occurred on Mafddh 2011, so the appropriate filing deadline was
March 19, 2013. Plaintiff filed her complaint oratidate but did not name a defendant until
November 14, 2013. Although the Court deniededdant’s motion to dismiss Plaintiff's
complaint as barred by the statute of limitationgs September 29, 204der, the Court now

considers this argument with the benefit of theellgped factual record on summary judgment.
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A plaintiff is entitled to equitable tollingf a statute of limitations “when a litigant’s
failure to meet a legally-mandated deadlinewmdably arose from circumstances beyond that
litigant’s control.” Lauderdale v. Wells Fargo Home Mort§52 F. App’x 556, 570 (6th Cir.
2014) (quotingsraham-Humphreys v. Memphis Brooks Museum of Art, 20Q. F.3d 552, 560-
61 (6th Cir. 2000)). The party seeking equitablentg, in this case Plaintiff, bears the burden to
show she meets its requiremen®&obertson v. Simpsp624 F.3d 781, 784 (6th Cir. 2010). To
do so, she must show “(1) that [s]he has beesyug [her] rights diligemy, and (2) that some
extraordinary circumstance stood in [heay’ and prevented timely filing."Holland v. Florida
560 U.S. 631, 649 (2010) (quotifgce v. DiGuglielmp544 U.S. 408, 418 (2005)). In the
absence of “compelling equitable consideratianspurt should not extend limitations by even a
single day.” Graham-Humphrey209 F.3d at 561. Equitable tolling “is a fact-intensive inquiry
best left to the” trial courtRobertson624 F.3d at 785-86.

Defendant argues that Plaintiff did nmirsue her rights ligently and that no
extraordinary circumstance prevented her fronelynfiling because she never specifically asked
for the names of the involved officers. (Doc.at®7-29.) Since her original request expressly
identified “Carter,” Defendant contends tltatvas reasonable for CDP to believe that she
already knew the names of the involved officetd. &t 27.) Moreover, she never followed up
after CDP produced information, indicating she dot find that information incompleteld( at
28.) Defendant also notes that Billups ebhbve asked her brothe CDP officer, for
assistance in the process, purspeagtlitigation discovery of the names under Ohio Revised Code
§ 2317.48 and Ohio Rule of Civil Procedure 3}(@ filed the complaint against “Officer

Carter” and other Doe defendant#d. @t 29.)
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Plaintiff responds that her mental-heatbues prevented her from communicating
effectively with her attmey. (Doc. 52 at 8.) She suggettat request®r “all records”
pertaining to the stop would reamably include the names tife officers who conducted the
stop. (d.) Finally, she insists th&DP “purposely” hid the maes of Defendant and other
officers. (d. at 13-14.)

There is no evidence that Defendant redattiechames of any officers or purposely hid
the names to avoid litigation. And the fact tBatups wrote Defendant Carter’s last name on
her first request might suggest that she alrdadyv his full name. BuRlaintiff made several
records requests and diligently followed up to abthem. She even ctimued to do so after
one of her requests yielded ngpense after it was directedttee Police Records Unit, which
apparently does not communicate with the RuRkecords Unit that lthalready processed a
previous request from BillupsSéeMcPherson Aff., Doc. 46-3Morris Aff., Doc. 46-36.)
Although the records were neither detailed nacsjc, the Court findshat a reasonable jury
could believe that she had exsrgil due diligence, particulathecause she was dealing with
mental-health challenges duringstiperiod and may have lackadophisticated understanding
of how to file a records request.

Although Defendant makes much of the faetttthe cases on whidPlaintiff relies to
support her argument for equitable tolling presgregious instances of attorney misconduct
that distinguish them from this case, the Counddithat these casesraddor the proposition that
equitable tolling is appropriate wh the plaintiffs did not hawie ability to obtain information
vital to their claims.See Robertso24 F.3d at 78&Spitsyn v. Moore345 F.3d 796, 802 (9th
Cir. 2003). Here, too, construing the evidence in her favomtiffaiould not obtain the names

of the officers without CDP providing themnd she attempted several times to do so.
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Moreover, even though there is no evidence @i2® purposely withheld the officers’ names,
there is evidence in the record that CDP stafiaktieat Billups was conseting litigation against
the officers, and that, at the very least, Offigtarris knew Officer Carter’'s name because she
contacted him when responding to the requeSeeNlorris Aff., Doc. 46-36 at { 18, 20, 31.)
Given that CDP is presumably quite familiar with requests for record relating to possible
litigation because such litigation is not infrequenivould be reasonable for a jury to conclude
that CDP records technician®uld include the names of atérs in a request for records
relating to a police encounteA jury could also find that it isnreasonable for none of the many
CDP officials Billups contacted toave explained to her thatrheame would not have appeared
in the traffic stop record because she was mested and did not own the Bonneville. Such an
explanation could have enabled her to targesharch more precisely in future requests and
timely file her lawsuit.

Because only CDP had access to the infownategarding the names of the officers who
conducted the stop and Billups repaty attempted to obtain information related to the stop, the
Court finds that there is a genuine issue of maltéact regarding whethéhe two-year statute of
limitations should be equitably tolled. Therefore, summary judgment on this basis is not
appropriate and the Court proceeds to consitemerits of Plaintiff's constitutional claims.

B. Qualified Immunity

Plaintiff brings a cause @iction under 42 § U.S.C. § 1983 foolations of her Fourth,
Fifth, Eighth, and Fourteenth Amendment rights faBe delving into the merits of the parties’
arguments, the Court will dismiss three of thelsgms as non-cognizable on their face. First,
the Fifth Amendment applies only to federatcsis and not state actors like Officer CartSee

Scott v. Clay Cnty., Tenr205 F.3d 867, 873 n.8 (6th Cir. 2000). The Eighth Amendment
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applies only to post-conviction inmateSord v. Cnty. of Grand Travers&35 F.3d 483, 495
(6th Cir. 2008). Finally, the Fourteenth Ameraithprotects pretrial detainees from the use of
excessive force, but it does not apgayclaims arising from an arresaldini v. Johnson609
F.3d 858, 865 (6th Cir. 2010). Rather, the Bodmendment governs a claim of excessive
force that “occurred in the course of an arregither seizure of the plaintiff,” as well as other
claims arising from a stodd. Plaintiff does not oppose the dissal of her Fifth, Eighth, and
Fourteenth Amendment claims. The C@BRANTS summary judgment to Defendant on these
three claims and now turns to Plaintiff's Fourth Amendment claim.

1. Legal Standard

To state a claim under 42 U.S.C. § 1983 aanpiff must set forth facts that, when
construed in his favor, demonstrate the depawvatif a right secured by the Constitution or laws
of the United States caused by a persomgetnder the coloof state law.Sigley v. City of
Parma Heights437 F.3d 527, 533 (6th Cir. 2006). Tdpgalified-immunity doctrine “protects
government officials ‘from liability for civil danages insofar as their conduct does not violate
clearly established statutory constitutional rights of which reasonable person would have
known.” Pearson v. Callaharb55 U.S. 223, 231 (2009) (quotihigriow v. Fitzgerald 457
U.S. 800, 818 (1982)). The plaintiff bears the burieshow that a defendant is not entitled to
gualified immunity. O’Malley v. City of Flinf 652 F.3d 662, 667 (6th Cir. 2011).

In considering a qualified-immunity defenslee Court considers first whether the facts
viewed in the light most favorable to Plaintiffav that Officer Carter violated her constitutional
rights. Id. at 232. Second, the Court determinegthbr the right imuestion was clearly
established at the time of the violation, thatibether “the contours d@he right are sufficiently

clear that a reasonable officimbuld understand that what hedsing violates the right.”
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Morrison v. Bd. of Trs. of Green Tw83 F.3d 394, 400 (6th Cir. 2009) (internal quotation
marks, citation, and alterations omitted). Twurt may conduct the adels the two prongs of
the qualified-immunity analysis in either orddtearson 555 U.S. at 236.
Plaintiff alleges both excessierce and unlawful-seizure ctas against Officer Carter.
The Court will consider each in turn.
2. Unlawful Seizure

a. Constitutional Violation

The Fourth Amendment prohibits unreasoera#izures, including “brief investigatory
stops of persons or vehicles tfet short of traditional arrest.'United States v. Arvizb34 U.S.
266, 273 (2002). A brief investigatory stop, sasha traffic stop, does not run afoul of the
Fourth Amendment, however, when a law enforcement officer has “a particularized and
objective basis for suspecting the particglarson stopped of criminal activityUnited States
v. Cortez449 U.S. 411, 417-18 (1981). The standardietermining whether the officer had
reasonable suspicion to conduct the stop “takiesaocount ‘the totalityf the circumstances—
the whole picture.” Navarette v. Californial34 S. Ct. 1683, 1687 (2014) (quotidgrtez 449
U.S. at 417). To establish reasonable suspjdhe government must be “able to point to
specific and articulable facts whictaken together with rationaferences from those facts,
reasonably warrant that intrusionrasasured by an objective standartdiiited States v. Vite-
Espinoza342 F.3d 462, 466 (6th Cir. 2003) (quotibgrry v. Ohig 392 U.S. 1, 21-22 (1968)).
Reasonable suspicion need not be based onlyt® officer’'s personal observation” but may
also take into account “information supplied by another pershavarette 134 S. Ct. at 1688

(quotingAdams v. Williams407 U.S. 143, 147 (1972)). Reasoradispicion is more than a
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mere “hunch,’seeTerry, 392 U.S. at 27, but less than probable cabis®mak v. HaJl460 F.3d
768, 778 (6th Cir. 2006).

Billups contests the reasonabéss of the stop because the color of the Bonneville and its
number of occupants did not matihe information the dispatchgave the officers. (Doc. 52 at
11.) The Court finds that the officers had weeble suspicion to stop the Bonneville. The
occupants of both cars were black females, ¢éveagh the car described by Maggie carried four
or five women while Billups’ cacontained only three. The aférs spotted the car a mere two
or three minutes aftehe call and only a block or twodim where Maggie had pinpointed its
location. Although the officers later found out frdfiaggie that the car was an Impala, at the
time of the stop they only knew it was “goldyichgold and tan are similar colors, as Billups
herself even conceded. (Billups Dep., D#@.at 45-46 (“Some people say it's gold; some
people say it's tan. . . . [l]t'about the same color.”).)

Although not a perfect match, t&axth Circuit has held that stop is not unreasonable if
based on “a minor differee in reported colois{lver v. ‘tannish)” when the stop is “supported
by other physical similarities, as well as tempawrad physical proximity to the reported crime.”
United States v. Atkin§13 F. App’x 577, 580 (6th Cir. 2013%ee also United States v. Hurst
228 F.3d 751, 756-57 (6th Cir. 2000) (holding thatop of a dark-bluslercury Cougar with
three passengers was reasonable based upon aakpatark-colored Ford Thunderbird with
two passengers fleeing the scene of a burgtegause of the car’s physical and temporal
proximity to the crime and the similty of other physical features)inited States v. Bab@7 F.
App’x 761, 766 (6th Cir. 2003) (holding that a diesgzancy between a report indicating a vehicle
with two persons and a stop of a vehicle holdiny andlriver “does not defeat the assessment of

reasonable suspicion” based oa thtality of circumstancesinited States v. NangcBlo. 3:09-
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cr-163, 2010 WL 4004782, at *10 (E.D. Tenn. S&t.2010) (“An investigatory stop may be
reasonable even if the vehicle does not pdyfecatch the description provided in a BOLO
report.”).

Because the Court finds no constitutionallation when Officer Carter stopped the
Bonneville, the Court need not determineat¥ter any constitutional right was clearly
established, although the Six€ircuit decisions iitking Hurst, andBabbsuggest that there is
no clearly established riglnly to be stopped undé&erry if a dispatcher’s physical description
of a car and passengers is an exact matcthéocar and passengestspped. The Court
GRANT S Defendant’s motion for summary judgmemt Plaintiff's unreasoride-seizure claim.

3. Excessive Force

a. Constitutional Violation

Plaintiff argues that Officer Carter violated her constitutional right to be free from
excessive force when he pulled her out ef¢hr by both arms, roughly pushed her to the
sidewalk while pointing his wegan at her, and handcuffed liring the approximately seven-
minute stop.

Claims of excessive force are analyzed under the Fourth Amendment’s “reasonableness”
standard.Graham v. Connqgr490 U.S. 386, 395 (1989). The reasonableness of a challenged
application of force “must beiglged from the perspective of a reasonable officer on the scene,
rather than with the 20/20 vision of hindsightd. at 396. The pertinegfuestion is “whether
the officers’ actions are ‘objectively reasorebh light of the facts and circumstances
confronting them, without regard todiin underlying intent or motivation.td. at 397. The Court
must “carefully balance ‘the hare and quality of the intrien on the individuals’ Fourth

Amendment interests against the countemgijovernmental interests at stakeként v.
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Oakland Cnty,.801 F.3d 384, 390 (6th Cir. 2016) (quoti@gpham 490 U.S. at 396). Relevant
factors to consider in evaluating tleasonableness of the force used inclutte felationship
between the need for the use of force and the anoddotce used; the extéof the plaintiff's
injury; any effort made by the officer to tempertodimit the amount of force; the severity of
the security problem at issue; the thremtsonably perceived by the officer; and whether the
plaintiff was actively resisting.’Kingsley v. Hendricksqri35 S. Ct. 2466, 2473 (2015) (citing
Graham 490 U.S. at 396).

The Sixth Circuit has held that “[d]uringTaerry stop, officers may dratheir weapons or
use handcuffs ‘so long as circulstes warrant that precautionRadvansky v. City of Olmsted
Falls, 395 F.3d 291, 309 (6th Cir. 2005) (quotidguston v. Clark Cnty. Sheriff Deputy John
Does 1-5174 F.3d 809, 815 (6th Cir. 1999)). It isat that “when police officers reasonably
fear that suspects are armed and dangerousptagyrder the suspects out of a car and may
draw their weapons when those steps are ‘reasonably necessary for the protection of the
officers.” Houston 174 F.3d at 814-15 (quotingnited States v. Garzd0 F.3d 1241, 1246
(6th Cir. 1993)).See also United States v. Hardn&@4 F.2d 353, 357 (6th Cir. 1986)
(upholding as reasonabdficers’ stop of a car witlveapons drawn when the officers
reasonably believed that il€cupants were armedarza 10 F.3d at 1244, 1246 (holding that it
was reasonable for officers to ordee plaintiff out of his truc at gunpoint, handcuff him, and
place him in a police cruiser when the police believed that he was armed and dangerous and the
plaintiff was in a semi-truck, making it impossitite the officers to see the plaintiff inside the

elevated cab of the truck).
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Similarly, an officer who reasonably believihat a suspect may be armed does not
violate the Fourth Amendment by usihgndcuffs during an investigative stofSee Hurst228
F.3d at 758 n.3 (“[U]nder the circumstancesgevehdefendant was reasonably suspected of
having just burglarized a honaad might reasonably have been deemed armed and dangerous,
the officers’ attempt to use handcuffs as a precaary measure to secutteeir safety during the
vehicle search was not unreasolesor otherwise improper.”Radvansky395 F.3d at 309
(holding that officers were just&#d in briefly detaining suspewatth handcuffs when there was
evidence of forced entry of a residendedirzg 10 F.3d at 1246. The Court finds that the
officers’ drawing of their weapons and usenahdcuffs, standing alone, did not constitute
excessive force.

Officer Carter’s force against Plaintiff whé&e pulled her from the car by both arms and
roughly pushed her onto the sidewalk is anothatter, however. The Supreme Court has said
that ‘[n]ot every push or shove, even if it may fadeem unnecessary in the peace of a judge's
chambers,” violates the Fourth Amendme@taham 490 U.S. at 396 (quotiniphnson v.

Glick, 481 F.2d 1028, 1033 (2d Cir. 1973)). But the Fourth Amendment “only permits an officer
to use reasonable force to proteichself from a reasonable threa®&ldini, 609 F.3d at 867.

The remaining question before the Court, themvhether Officer Caet’s rough treatment of

Billups (in her version of events, which theCt credits for purposesf summary judgment)

violated her Fourth Amendment rights and, ifwbgether this right was ehrly established at the

time of the incident.

" Officers Carter and Gillespie thorecall that they did not hanaff any of the three occupants

of the Bonneville but merely ordered them tastan the sidewalk as Gillespie searched the car
and Carter stood guard. On suamnjudgment, however, as Defendant’s counsel conceded at
oral argument, the Court is required to cred#iiiff’'s version of events, which, here, is also
corroborated by Cole’s testimony. Moreover, OffiGarter’s account of theearch of the car is
internally inconsistent, as discussefia.
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Evaluating the factors articulatedKingsleyandGraham the Court concludes that
Billups’ version of events shows that Officer @arviolated her constitional right to be free
from excessive force because the physical fobecased when pulling her out of the car was
unreasonable in light of the natwgthe potential threat to himAlthough Plaintiff did not have
significant physical injuries, she did testify tis&e had pain in her st@oh after the incident,
and she also suffered from depression after the’s(Billups Dep., Doc. 40 at 18-203ee
Bolden v. City of Euclids95 F. App’x 464, 471 (6th Cir. 201@)oting that the “extent of the
injury inflicted” is not “crucial to an analyst a claim of excessive force,” but the absence of
injury to the plaintiff supports the conclosi that the force was nahreasonable) (quoting
Morrison v. Bd. of Trustees of Green TwgB3 F.3d 394, 407 (6th Cir. 2009)). Neither officer
alleges that Billups resistemplying with his ordersee Kingsleyl35 S. Ct. at 2473, and this
mitigates in favor of a finding that grabbing her out of the car with both arms and shoving her
onto the sidewalk was not a proportional respdaad@aintiff's conduct. Moreover, it is
undisputed by either officer afy Cole and Billups that OfficerGillespie and Lemak did not
roughly handle Cole or Mieka baterely instructed them to getit of the car. Given that the
officers had no reason to believe that the twaspagers were less likely to be armed than
Billups, a jury could certainly fid that Officer Carter’s use of force against Billups was greater

than the amount of force necessary in this situation.

8 Although Billups makes much of the facther response in opposition to Defendant’s
summary-judgment motion that she had toffid@r Carter that she had stitches from a
hysterectomy, she acknowledged in her deposihiahshe did not tell him about the surgery

until after he had removed her from the car antkedhher in a rough manner onto the sidewalk.
(Billups Dep., Doc. 40 at 25-27, 49 (“Q: And tfiest time you told the officer about the
hysterectomy is when—after he put you on thevgadie? A: Right, yes. QAll right. And he

didn’t use any force against you after that— A.’')\) Therefore, the Court concludes that a
reasonable officer would not have known about the surgery during the application of the force in
guestion and so does not facBillups’ condition intaits reasonableness analysis.
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Finally, although Defendant argues that the &siy of the security problem at issue”
and “the threat reasonably perceived by the officer” militate in favor of a finding that the force
was reasonable her€ingsley 135 S. Ct. at 2473, the Court fintist the officers’ behavior does
not indicate that Officer Cartérad a reasonable fear for his $gfinat justified roughly pulling
Billups out of the car ahshoving her onto the sidewalk. Firg$, noted above, they did not pull
Cole or Mieka out of the car despite having reslesason to believe they, as opposed to Billups,
were armed. Second, there is inconsistent testimony in the record—which on summary
judgment must be construedmirintiff's favor—as to whethethe officers searched the Car.
Crediting Plaintiff's account that they did rexarch the car, nor did they ask for Billups’
driver’s license or other idefitation or pat down the women, there is no evidence that the
officers had a reasonable fear for their safétyleed, neither officer dputed that Billups and
the other women were fully compliant with theiders, including the order to Billups to put her
hands on the steering wheel so the officers ceafdthem. Under these circumstances, once the
officers had stopped the car and approached/ittmen, the Court cannot say that the officers
had a reasonable fear for their safety thstified rough treatment of Billups in removing her
from the car. It strains the Caisrcredulity that a reasonabléioer who feared for his safety
would find it necessary to pull a suspect out odaroughly and shove her but fail to question
her, ask for her identification, phaer down, or search her car.

The Court’s conclusion that Plaintiff's rgton of the facts shows a constitutional

violation is consistent ith Sixth Circuit case lawhat the physical removal of a suspect from the

® Officer Carter first testified in his depositioratthe could not remember who searched the car
but he thought that one of the officers on the scene did so. He laterdacdlie affidavit that
Officer Gillespie searched the car while he stooder. Neither Cole nor Billups testified that
any officers searched the car.

22



car is reasonable precisdigcause plaintiffdoes not complwith officer commands. For
instance, irnited States v. Jacksotie Sixth Circuit stated:
Here, on the side of a highway, at ng&.00 AM, suspecting that Jackson was
intoxicated, unable to ascertain as to wagkon was reaching into the center console,
andafter multiple attempts to ask him out of the car went unheeded, the facts give rise to
an inference that Jackson posed a reaseriat#at. Unable to see what Jackson was
doing, Trooper Kane could have reasonabbpsated that Jackson was reaching for a
weapon. This, along with the low leveliofrusion—Jackson was not slammed to the
ground or otherwise injured—supp®a conclusion that Trooper Kane's actions were
reasonable under the circumstances.
573 F. App’x 401, 405 (6th Cir. 2014). 8tusher v. Carsarthe Sixth Circuit found that an
officer did not act unreasonably when he pildwn a plaintiff's arm and grabbed her hand
because she was arguing with an officer and nedutsl return a court order that the officer had
shown her that entitled him to search her prigpagnd claim two tractors therein. 540 F.3d 449,
455-56 (6th Cir. 2008). As ¢hSixth Circuit said irslusher “[ijn determining whether force was
excessive, we often must assegsabtions of the plaintiff.”ld. at 456. Here, there is absolutely
no evidence that Billups failed to comply prptty with any of Carson’s orders, made any
suspicious movements, or behaved in any matina¢ would necessitate force in removing her
from the car.
Construed in Plaintiff's favor, the record indies that Officer Carter violated Billups’
constitutional right to be free from excessivece®when he roughly pulled her from the car with

his gun pointed at her when she was not resisting.

b. Clearly Established

Having found a violation of Billupsonstitutional right to be free from excessive force,
the Court must now decide whether this right wlaarly established at the time of the incident.
In Eldridge v. City of Warrenthe Sixth Circuit held that “theght of a suspect to be free from

the use of physical force when he is not resyspolice efforts to apghend him” is clearly
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established. 533 F. App’x 529, 535 (6th Cir. 2D1Acknowledging that the Supreme Court has
held that in the qualified-immunity contexights should not be defed “at a high level of
generality,”id. (quotingAshcroft v. al-Kidgd563 U.S. 731, 742 (2011)), tkdédridge court relied
on a previous Sixth Circuit caddagansv. Franklin Cnty. Sheriff's Office695 F.3d 505, 509
(6th Cir. 2012), that held thétwas excessive to use gratwisoforce on “suspects [who] were
compliant or had stopped resistingfdridge 533 F. App’x at 535 (quotingagans 695 F.3d at
509), concluding that such a right was “sufficigntarrow[ed] . . . to achieve an adequate level
of particularity,”id. TheEldridge court held that this right wadearly established at the time of
the incident in question in that case, whiook place in 2009, well before the 2011 stop of
Billups and her passengerSeed.

The Sixth Circuit has also held in numeratiser cases that saus kinds of force
against a detainee were unreasonable becaaisietainee was fully compliant with officer
instructions. See, e.gBurgess v. Fischei735 F.3d 462, 474-75 (6th Cir. 2013) (use of force
against a suspect was unreasonable when filaiats already handcuffed and compliant with
orders);Grawey v. Drury 567 F.3d 302, 310-11 (6th Cir. 20q@ihding that the use of pepper
spray on an individual who had his hangsand was not resistj was unreasonabléhelps v.
Coy, 286 F.3d 295, 301 (6th Cir. 2002) (“There is no goreental interest in continuing to beat
[the plaintiff] after he had been neutralized, nould a reasonable officer have thought there
was.”); McDowell v. Rogers363 F.2d 1302, 1307 (6th Cir. 1988) (“Everyone agrees that [the
plaintiff] was handcuffed and that he was notrtgyto escape or to hurt anyone. The ‘need for
the application of force’ was thus nonexistent.deed, “[t{jhe general consensus among [Sixth
Circuit] cases is that officers cannot usecéor . . on a detainee whas been subdued, is not

told he is under arrest, @ not resisting arrest.Grawey 567 F.3d at 314. And at an even
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greater level of particularity tthe facts here, where Billups had her hands on the steering wheel,
the Sixth Circuit has also noted that “an individpases little threat of harm when her hands are
in the air indicating submissionKent 810 F.3d at 391 (citinGrawey 567 F.3d at 311}

The Court finds that construing the recordillups’ favor as required on summary
judgment, Officer Carter violatd8illups’ clearly established consitional right to be free from
excessive force. Because Billups was not a thwbanh Defendant Carter applied force, “[t]he
need for the application ébrce was thus nonexistentMcDowell 863 F.2d at 1307 (internal
guotation marks omitted). Defendant’s Motion 8ummary Judgment on Plaintiff's excessive-
force claim iISDENIED.

C. Official-Capacity Claim

Billups purports to bring claims against Officgarter in both hisndividual and official
capacities. Because official-capacity suits ‘dreated as a suit against the entitgghtucky v.
Graham 473 U.S. 159, 166 (1985) (citirByandon v. Holt469 U.S. 464, 471-72 (1985)), the
Court will construe this claim asclaim against the City of Columbus. Dismissal of this claim is
warranted because Billups has failed to allegeeinpleading that the constitutional violations
were caused by a city “policy or custoniMonell v. Dep’t of Soc. Sery€36 U.S. 658, 694
(1978). Absent such a policy or custom, “edbgovernment may not be sued under § 1983 for
an injury inflicted solely byts employees or agentslti. The CourtlGRANTS summary

judgment to Defendant on this claim.

19 AlthoughKentwas issued well after the 2011 swfBillups, the Sixth Circuit ifkKentcited
Grawey a 2009 case, for the proposition that it watearly established cotitsitional violation
to use force on a plaintiff after he had stoppething and was “wait[ingfor police with his
hands against a wall.See Grawey567 F.3d at 314.
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V. CONCLUSION

For the foregoing reasons, the Courts find thate is a disputed issue of material fact
regarding whether the statute of limitations faififf's claims should be equitably tolled. The
CourtGRANTS Defendant’s Motion for Summary Judgm@n Plaintiff's Fourth Amendment
claim for unreasonable seizuf2ENIES the Motion for Summaryudgment on Plaintiff’s
Fourth Amendment claim for excessive force ongtaind that Carter is nentitled to qualified
immunity; andGRANTS Defendant’s Motion for Summarydgment on Plaintiff's official-
capacity claim, her Fourth Amendment claim dmlawful seizure, and her Fifth, Eighth, and
Fourteenth Amendment claims. (Doc. 46.)

IT 1SSO ORDERED.

g/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: July 22, 2016
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