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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TIMOTHY M. GLASS,
Petitioner,
Case No. 2:13-cv-00284
V. Judge Economus
Magistrate Judge King
BRIAN COOK, WARDEN,
Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner,rgs this action for a writ ofiabeas corpus pursuant to 28
U.S.C. § 2254. This matter is before the Court onPtion ECF 1, RespondentReturn of
Writ, ECF 5, Petitioner'Jraverse ECF 12, and the exhibits of tparties. For the reasons that
follow, the Magistrate JuUgRECOM MENDS that the petition for a writ of habeas corpus be
DENIED and that this action Hel SMISSED.

Factsand Procedural History

The Ohio Tenth District Court of Appealsmsmarized the facts and procedural history of

this case as follows:

On September 12, 2008, a Frank@ounty Grand Jury indicted
appellant on 12 counts of pandering sexually oriented matter
involving a minor in violation oR.C. 2907.322 and six counts of
illegal use of a minor in nudity oméed material or performance in
violation of R.C. 2907.323. Appellarntered not guilty pleas to
the charges and the matter proceeded. Between September 19 and
October 17, 2008, appellant filed gixo se motions, seeking inter
alia, discovery, dismissal, a contamce, a pretrial, and a bill of
particulars. On October 21, 200&pellant filed an affidavit of
indigency and the trial courtppointed public defender Norman
Anderson to represent appellant. However, on December 9, 2009,
the trial court granted Andersonisotion to withdraw as counsel
and appointed Joe Scott to remmsappellant. Aer a number of
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continuances, a jury trial washsduled to begin on January 25,
2010.

On December 16, 2009, appellant filed through counsel a motion
to extend time to file motionsd requests for diswery and a bill

of particulars. On January 6, 2010, appellant filed through counsel
a motion for a private investigator at state expense.

Prior to the commencememf trial on January 25, 2010,
appellant's counsel filed at appellant's specific request, several
motions, including a motion to have the charges against him
dismissed due to a violation of his speedy trial rights, a motion to
dismiss based on selective prosecution, a motion for relief from
prejudicial joinder, a motion foan expert withess at government
expense, and a witness list. Appellant also informed the trial court
that he wanted to represent himself at trial and stated, “I wanted to
represent myself during the entire time with Mr. Anderson.” (Tr.
13-14.) The trial court told appellatinat it did not think appellant
was qualified to represent himselhd that to do so would be a
“dire mistake.” (Tr. 15.) Appellant then requested to act as “co-
counsel” with his appointed couns€&luring their discussions, the
following exchange occurred:

The court: Do you understand, Mr. G& if | were to do that, that
you are bound by the same rukes a lawyer? And you are not—
you just indicated to me a few mimsgtago that you are not trained

as a lawyer, but you understatitht you'd be bound by the same
rules as a lawyer as far as evidentiary matters, objections that may
be made by the state. And I'mnzerned that you don't have that
background and knowledge to do that.

[Appellant]: | do not, your Honor.
The court: And you understand my concern?
[Appellant]: | do, you Honor.

The court: So you're asking to assume that responsibility, but you
don't have the background?

[Appellant]: That is correct, your Honor.
(Tr. 26-27.)

It was also learned at this hearihgt despite theatt appellant did
not attend college, he graduatedm high school and had “tried



cases before,” though the recordasking as to the type of cases
and time-frame in which such cases were tried. (Tr. 27.) Appellant
then reiterated his desire to act as “co-counsel” with his appointed
counsel, and the trial court indieal that it would permit such an
arrangement. The plea offers were read into the record, and
appellant confirmed that his counseinveyed the state's offers and
that he “was not interested.” (T80.) The trial court then denied
the motions filed at appellanti®quest, with the exception of
authorizing funds for a computexpert, and appellant's counsel
conducted voir dire that @rnoon and the following day.

However, on January 27, 2010, a Franklin County Grand Jury
rendered a superseding indictmheagainst appellant. Though
appellant was re-indicted on the sab@counts as set forth in his
original indictment, the dates déhdbeen changed on certain counts.
As a result, the trial court entered a nolle prosequi regarding the
first indictment. Appellant indiated his willingness to proceed
with arraignment on the new indictment and to waive both reading
and service of the same. Appellaagain entered pleas of not
guilty, a bond was set, and the tr@urt again appointed Scott to
represent appellant. Thereafter, a trial on the superseding
indictment was scheduled for March 10, 2010.

Motions again were filed at apfsnt's express request including a
motion to dismiss for lack of a speedy trial, a motion to sever the
charges, a motion to suppress, and a motion for fees. These
motions were argued by counse March 10, 2010, and denied
from the bench. Additionally, thdrial court reconsidered its
decision to allow appellant tgerve as “co-counsel” with his
appointed counsel. The trial courldappellant that, pursuant to
Ohio law, he could either reggent himself or have appointed
counsel. After hearing more wamgs about self-representation,
appellant again asked tepresent himself. The trial court allowed
appellant to represent himselfishile his former counsel sat at
counsel table and servad his “legal advisor.”

The jury ultimately found appellant guilty of ten counts of
pandering sexually oriented ttex involving a minor and four
counts of illegal use of a minor ia nudity oriented material or
performance. The jury found appeitanot guilty on the remaining
four counts of the indictment. fAre-sentence investigation was
ordered and the trial court sented appellant accordingly.

Appellant now appeals andsagns the following errors:



.LAPPELLANT'S RIGHT TO A SPEEDY TRIAL WAS
VIOLATED UNDER OHIO LAW AS WELL AS THE OHIO
AND FEDERAL CONSTITUTIONS WHEN NUMEROUS
DELAYS OCCURRED PRIOR TO HIS TRIAL.

IIl. THE TRIAL COURT COMMITS PREJUDICIAL ERROR
WHEN IT FAILS TO ADEQUATELY QUESTION AND
INQUIRE OF APPELLANT ASTO WHETHER HE FULLY
UNDERSTOOD AND INTELLIGENTLY RELINQUISHED HIS
RIGHT TO COUNSEL.

l1l. OHIO STATUTES R.C.§ 2907.322 AND R.C. § 2907.323
ARE UNCONSTITUTIONALLY OVERBROAD BECAUSE
SAID STATUTES REGULATEMORE CONDUCT THAN THE
OHIO GENERAL ASSEMBLY (AN LAWFULLY REGULATE
THEREBY DENYING APPELLANT'S DUE PROCESS RIGHTS
UNDER THE OHIO AND FEDERAL CONSTITUTIONS. AS
SUCH, APPELLANT'S PROSECUTION AND SENTENCE
VIOLATES FEDERAL CONSTTUTIONAL LAW UNDER THE
TENETS OF ASHCROFT v. FREE SPEECH COALITION, 535
U.S. 234, 122 S.Ct. 1389, 152 L.Ed.2d 403 (2002).

IV. APPELLANT WAS DENIED THE EFFECTIVE

ASSISTANCE OF COUNSEL DURING THE PRE-TRIAL

STAGES AND PRIOR TO HIS SELF-REPRESENTATION

CONTRA HIS RIGHTS UNDERTHE OHIO AND FEDERAL

CONSTITUTIONS.
State v. GlassNo. 10AP-558, 2011 WL 6147023, at *1-2 (Ohid"1@pp. Dist. Dec. 8, 2011).
On December 8, 2011, the appellate court a#ftnthe judgment of the trial courtld. The
Ohio Supreme Court granted Petitois motion for a delayed appedbtate v. Glagsl31 Ohio
St.3d 1497 (Ohio 2012). On July 5, 2012, thedO8upreme Court dismissed Petitioner’s
appeal. State v. Glassl32 Ohio St.3d 1481 (Ohio 2012).

On March 26, 2013, proceeding with the assisé of counsel, Petiier filed this action

for a writ of habeas corpus puesu to 28 U.S.C. § 2254. He clainft the trial court violated

his rights under the Sixth and Fourteenth Amendments to the United States Constitution by

! Petitioner also pursued post conviction relief amaodion to vacate his sexualedatory classificatiarSee
Exhibits 56-67 to Return of WritNeither of these actions is relevant to the issue Petitioner presents for relief.
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failing to assure that he understood the dangers disadvantages of representing himself at
trial; therefore, he did not make a knowing, iigent and voluntary waer of his right to
counsel.

Petitioner alleges that he did not knowingind intelligently relinquish his right to
representation by counsel becaubke trial court failed to informhim of the nature of the
offenses charged, the statutory ofes included within those chasgéhe potential sentence that
he faced, possible defenses to the chargespatahtial mitigating circumstances. The state
appellate court rejected this claim in relevant part as follows:

[Alppellant claims that the trial court failed to make a sufficient
inquiry into his decigin to waive his right tecounsel and represent
himself at trial.

As recently reiterated by the Supreme Court of Ohio, a criminal
defendant has a constitutional rigiot represent himself at trial.
State v. Johnsgril12 Ohio St.3d 210, 858 N.E.2d 1144, 2006—
Ohio-6404, 1 89, citingraretta v. Cal (1975), 422 U.S. 806, 95
S.Ct. 2525, 45 L.Ed.2d 562. A defemtlamay proceed without
counsel if the defendant has made a knowing, voluntary, and
intelligent waiver of the right to couns@tate v. Martin103 Ohio
St.3d 385, 816 N.E.2d 227, 2004-Ohio-5471, | &k also
Crim.R. 44(A) (defendant may ifgo counsel after being fully
advised, knowingly, intelligently, and voluntarily waives right to
counsel).

To establish an effective waivef the right to counsel, the trial
court must make a sufficient inquiry to determine whether the
defendant fully understands andtelfigently relnhquishes that
right. Johnsonat § 89,quoting State v. Gibso(lL976), 45 Ohio
St.2d 366, 345 N.E.2d 399, paragraph two of the syllaidastin

at 1 39. However, the United States Supreme Court has not
prescribed a precise formula or script that must be read to a
defendant who indicates that hesiles to proceed without counsel.
Johnsonat § 101. Instead, to be valid, a waiver of the right to
counsel must be made with anpaghension of the nature of the
charges, the statutory offenses included within them, the range of
allowable punishments thereunder, possible defenses to the charges
and circumstances in mitigation thereof, and all other facts
essential to a broad undersding of the whole mattekartin at



40, quotingVon Moltke v. Gillieg(1948), 332 U.S. 708, 723, 68
S.Ct. 316, 323, 92 L.Ed. 308tate v. Subed 54 Ohio App.3d 681,

798 N.E.2d 684, 2003—0Ohio-5210,  15. A trial court must make a
defendant aware “of the dangers and disadvantages of self-
representation, so that the record will estaltigat ‘he knows what

he is doing and his choice is made with eyes opesitidte v.
Montgomery 10th Dist. No. 0AP-927, 2003—-0Ohio—2888, { 14,
qguotingFaretta 422 U.S. at 835, 95 S.Ct. at 2541.

On January 25, 2010, prior to frian the initial indictment,
appellant informed the trial court that he wanted to represent
himself in this matter. Appellant told the trial court that he made
his decision to represent hims&df my own free will .” (Tr. 105.)
Additionally, the trial court repeatedly warned appellant of the
dangers of self-representation. On appeal, appellant contends that
because the trial court failed tovese him of the nature of the
charges, possible penalties, goaksible defenses to the charges
before he made that decision, thaiver of counsel was not validly
entered.

Indeed, the Supreme Court of Ohio concludedartin that the
defendant did not effectively waavhis right to counsel based in
part because the trial court failed to explain the nature of the
charges, the statutory offenses included within them, the range of
allowable punishments, possible defenses, mitigation or other facts
essential to a broad understanding of the whole médteat § 43,

816 N.E.2d 227, citinyon Moltke 332 U.S. at 724, 68 S.Ct. at
323. However, two years later, the Supreme Court decided
Johnson a case in which the defendant faced the death penalty. In
Johnsonthe court concluded there wasvalid waiver of the right

to counsel where the defendanéated to represent himself for a
portion of his trial. The court idohnsondistinguishedMartin in

two ways: (1) the defendant Martin conducted his whole defense

by himself, whereas the defendantiohnsorhad counsel until the
close of the state's case; and (2) the warningMantin were
inadequate due to the defendant's confusion about self-
representation, whereas the defendangdhnson“displayed no
confusion about what he wanteor what self-representation
meant.” Johnsonat { 97. NotablyJohnsonmakes no mention of

the trial court informing the defendant of the nature of the charges,
lesser-included offenses, thenge of allowable punishments,
possible defenses or mitigation, but, ratdehnsorfocused on the
defendant's knowledge of the charges and that he faced the death
penalty, as well as the defendamt'sistence on forgoing his right

to counsel during trial.



Here, like the defendant iwohnson despite being given repeated
warnings about the dangers of self-representation, appellant
displayed no confusion about wang to proceed without counsel.

In fact, appellant was unequivocal in his desire to represent himself
and forgo his right to counseha repeatedly requested that the
trial court permit him to represt himself, beginning on January
25, 2010 and continuing until the start of trial on the superseding
indictment on March 10, 2010. Prior to starting trial on March 10,
the court again discussed witlppeellant his desire to represent
himself and the court again expsed its opinion that appellant
have Scott represent him:

The court: You're acting as your counsel. | have given you that
opportunity. If you wish, | will giveyou a chance to confer with
Mr. Scott during recesses, and duringgrvals, at recesses. Do you
understand that?

[Appellant]: Yes, your Honor.

The court: But we are not going to go back and forth after every
guestion or a situation should &isVe're not going to do that.

[Appellant]: Yes, your Honor. Thank you, your Honor.

The court: Okay. That is the reasdfr. Glass, | have said it once
and | have said it twice, | have said it more than three times, that is
the reason | have—Mr. Glaggiye me your attention.

[Appellant]: I'm sorry, your Honor.

The court: That is the reason Measuggested sstrongly that Mr.
Scott represent you. That is the reason | have—I can't say it any
more explicit than that.

[Appellant]: Yes, your Honor.

The court: You don't just want thit happen; is that correct?
[Appellant]: Yes, your Honor.

The court: And you have made this decision?

[Appellant]: | have made thisedision of my own free will, yes,
your Honor.

(Tr. 104-05.)



In addition to being made awaoé the dangers and disadvantages
of self-representation, for a defemdla waiver of the right to
counsel to be valid, the wav must be made with an
understanding of the nature of tblearges, the range of allowable
punishments, the possible defenses, any mitigating circumstances,
and the dangers of self-representati@ibsonat 377, 345 N.E.2d
399. “However, the United Stat&upreme Court ‘ha[s] not * * *
prescribed any formula or scriph be read to a defendant who
states that he elects to procerithout counsel. The information a
defendant must possess in ordemiake an intelligent election * *

* will depend on a range of caseecific factors, including the
defendant's education or sopluation, the complex or easily
grasped nature of the chargedahe stage of the proceeding.” “
Johnsonat { 101guoting lowa v. Tovaf2004), 541 U.S. 77, 88,
124 S.Ct. 1379, 1387, 158 L.Ed.2d 209.

In the case before us, appellant was indicted on September 12,
2008, and immediately fileghro se a motion to dismiss, a request
for discovery, and a request follbor particulars. The substance

of the motions demonstrates appreciation and understanding of
the legal process as it pertaibs the matter herein. Shortly
thereafter, Anderson was appointedrepresent appellant and this
representation lasted until December 9, 2009, at which time
Anderson withdrew and the trial court appointed Scott to represent
appellant. Trial on the charges cainied in the initial indictment
commenced on January 25, 2010, and Scott conduciedlire.
However, the matter was dismissduk to the re-indictment of the
charges with amended dates. Thiog the time appellant went to
trial on the re-indictment, he hagen represented by two different
attorneys and had been remneted until the completion ofoir

dire proceedings in the initial triabee Johnsoat § 101, quoting
Maynard v. MeachunfC.A.1, 1976), 545 F.2d 273, 279 (“it may
be proper to presume that thefense counsel who represented
[defendant] * * * had discussedlalkelevant aspects of the case
with him”).

The record also reflects appellamés extensively involved in his
own defense as not only dappellant file a number gbro se
motions, but, also, appellant explicitly requested that Scott file a
number of pretrial motions, inadling a motion for expert witness

at government expense, a motion to dismiss based on selective
prosecution based on the allegatioatthot all of the participants

in this matter had been charged, a motion to dismiss the indictment
for alleged constitutional violemons, and a motion to sever the
charges. On January 25, 2010joprto trial's commencement,



appellant argued his motion forleetive prosecution, stating, in
part:

And then you have me, who theye saying is showing these
pictures to other people. And itsuseems rather unfair that you
have four people who have all committed the same offense or
could fall into under the statute, two of which have admitted that
they knew how old they were, atitht they took the pictures. And

the third person who admits that Hel transfer the pictures; but
yet, the prosecution has said we're not going to prosecute these
other three people. We're orgging to prosecute Mr. Glass.

(Tr. 36-37.)

Thus, not only the sutence of his motions, but also his arguments
to the court, demonstrate an understanding of the law upon which
he was charged. Additionallyppellant understood he would be
held to the same standard as tioatall lawyers, he provided Scott
with a witness list naming 35 p®ns, and appellant discussed
discovery that he thought “would elpful in [his] defense.” (Tr.
102.) The record also reflects that Scott had “gone over the
previous indictment” wth appellant, and appellant admitted he
understood the indictment such thet waived a reading of the
same. (Tr. 61.)

We note the record itself is dedoof any discussion regarding the
range of potential sentences. Hoeg the record does indicate
that two different plea offers weextended to apflant and put on
the record, and, appellant confircthdie was “not interested” in
them. (Tr. 30.) Accordingly, we beve it proper under these facts,
and with no argument or evidenpeesented to the contrary, to
presume that when discussing thlea offers, appellant's counsel
discussed with him the range of allowable punishmdotmsonat

1 92, quotingMaynard (in a case where a defendant has been
represented by counsel for a paontiof the proceedings, “ ‘it may
be proper to presume that thefense counsel who represented
[defendant] * * * had discussedlalkelevant aspects of the case
with him’ ”). In our view, tke above mentioned case-specific
factors affirmatively demonstratgppellant's understanding of the
concepts deemed important Martin, i.e., the nature of the
charges, the offenses includeidhin them, possible defenses, and
the range of allowable punishments.

After reviewing the record in its entirety, including appellant's
conduct throughout these proceeding® conclude, as did the
court inJohnson that the inquiry of ppellant was sufficient and



that the circumstances presehteere did not demand additional
examination by the trial courtState v. Tierney8th Dist. No.
78847, 2002—-0hio—2607 (more thorouglamination not required
where the record reflects eéhdefendant made a knowing and
intelligent choice to represent himself).

Finding that the record herein edtalbes that the trial court made a
sufficient inquiry to deterime that appellant knowingly,
intelligently, and voluntarily waived his right to counsel, we
overrule appellant's second assignment of error.

State v. Glas2011 WL 6147023, at *6-16.

? The state appellate record includes the following dissenting opinion:

There is little doubt that appellant freely made the decision to represent himself despite a number
of admonitions from the trial court. Howevehe issue here is whether the trial court made
sufficient inquiry to determine if appellant fully understood and intelligently relinquished that
right. The record reflects that the trial court failed to make any inquiry to assess appellant's level
of knowledge and understanding prior to accepting his waiver of right to counsel.

A criminal defendant has a constitutional right to represent himself atStéé v. Johnsoril2

Ohio St.3d 210, 858 N.E.2d 1144, 2006—Ohio—6404, 1 89. A defendant may proceed without
counsel if the defendant has made a knowindyntary, and intelligent waiver of the right to
counsel State v. Martin 103 Ohio St.3d 385, 816 N.E.2d 227, 2004-Ohio-5471, | 24; see also
Crim.R. 44(A) (defendant may forego counsel afteing fully advised, knowingly, intelligently,

and voluntarily waives right to counsel).

To establish an effective waiver of the rightdounsel, the trial court must make a sufficient
inquiry to determine whether the defendant fullyderstands and intelligently relinquishes that
right. Johnson (quoting State v. Gibs@®76), 45 Ohio St.2d 366, 345 N.E.2d 399, paragraph two
of the syllabus)Martin at 1 39. “ ‘To be valid such waiver must be made with an apprehension of
the nature of the charges, the statutory o#fsnisicluded within them, the range of allowable
punishments thereunder, possible defenses tohi#uges and circumstances in mitigation thereof,
and all other facts essential to a broad understanding of the whole métteat'y 40, 816 N.E.2d

227 (quotingvVon Moltke v. Gillieg1948), 332 U.S. 708, 723, 68 S.Ct. 316, 324, 92 L.Ed. 309);
State v. Suberl54 Ohio App.3d 681, 798 N.E.2d 684, 2003—0Ohio—5210, { 15. A trial court must
make a defendant aware of the “dangers andddisdages of self-representation, so that the
record will establish that ‘he knows what he is doing and his choice is made with eyes open.
State v. MontgomeniOth Dist. No. 02AP-927, 2003—-0Ohio—2888, 14 (qudtaretta v. Cal
(1975), 422 U.S. 806, 835, 95 S.Ct. 2525, 2541, 45 L.Ed.2d 562).

T w

Appellant told the trial court, after a lengthyahieg, that he made his decision to represent
himself “of my own free will.” (Tr. 105.) Althouglthe trial court clearly and repeatedly warned
appellant of the dangers of representing himself, the trial court made no inquiry of appellant's
understanding of the nature of the charges, possible penalties, or potential defenses before
appellant waived his right to counsel. The majority opinion, apparently conceding this omission,
presumes that appellant had sufficient information to effectively waive his right to counsel.
However, courts are to indulge in every reabbm@resumption against waiver of a constitutional
right, including the right tchave the assistance of counge a criminal proceedingState v.

Haines 10th Dist. No. 05AP-55, 2005-0Ohio-5707, | 2dirg Brewer v. Williamg1977), 430

U.S. 387, 404, 97 S.Ct. 1232, 1242, 51 L.Ed.2d 424).
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Here, appellant waived his right to counsel before his trial started. Therefore, he was not
represented by counsel during any stage & ttial. Although appellant was previously
represented by counsel during his initial lirifnat representation lasted only througtir dire.

Thus, this case is factually distinguishable frdahnson Becauselohnsonwas represented by
counsel throughout much of his trial, the court presumed his knowledge of certain apéxts
caseld. at 1 92-93, 858 N.E.2d 1144. In fact, to highlight this important factodotiesoncourt
analyzed another case in which a court excusedritiiecourt's failure to properly inquire about

the defendant's understanding of the consequences of his decision to represent himself, in part
because the defendant waived gt to counsel after having e represented by counsel for 12

days of trial.ld. at § 93, 858 N.E.2d 1144 (citifdnited States ex rel. Konigsberg v. Vincent
(C.A.2, 1975), 526 F.2d 131). Based on that experience, the court concluded that such inquiry
would not be necessary because the defendant had “full knowledge of his right to counsel and of
the importance of having counsel[lff. (quotingKonigsberg ).

Despite the fact that appellant was not repreegsknluring any stage of his trial, the majority
opinion presumes appellant's knowledge and understanding of the relevant aspects of his case
based upon appellant's: (1) plea negotiations when he was still represented by counsel; (2)
submission to trial counsel of a list of potentiafense witnesses and instructions for counsel to

file certain motions; (3) admission that he had discussed his previous indictment with counsel and
that he understood the second indictmemtl #4) his previous experience with the courts.
Although these are legitimate factors that shoulddresidered, | do not believe they are sufficient

by themselves to satisfy the standard articulatédartin andJohnson.

Although the record reflects that prior to the commencement of appellant's first trial, he and his
trial counsel met and discussed a potential plea badajégEred by the state, trial counsel indicated

only that he “conveyed” the offer to appellant and that appellant “was not interested.” (Tr. 30.)
There is no indication that appellant's trial counsel reviewed the nature of the charges, possible
defenses, possible penalties, and the strengths and weaknesses of. iNoeagameryat I 20.
Appellant's admission that he understood the contents of the second indictment and that he was
active in planning his defense does indicate that appellant had some understanding of the charges
he faced. Nevertheless, we cannot presumehbatad other information essential to a broad
understanding of the whole matter, such as lesser included offenses and possible penalties. Lastly,
although appellant may have “tried cases befdiee"record does not indicate the subject matter

of those cases or how that experience would sutestitm the court's failure to inquire about his
understanding of the nature of the charges, the statutory offenses included within thengehe ra

of allowable punishments thereunder, possible defenses to the charges and circumstances in
mitigation thereof, and all other facts essential to a broad understanding of the whole matter.
Martin at  40;State v. Smithoth Dist. No. 23006, 2007—-Ohio-51, § 13 (rejecting state's claim
that previous trial experience could substitute for trial court's failure to properly advise defendant);
State v. Mootispayth Dist. No. 09CA33, 2010-Ohio—4772, § 53-54 (same).

| recognize that the trial court went to great lengths to advise appellant of the folly of self-
representation. Nevertheless, the record does not indicate that appellant made that decision with
the information deemed essentialNtartin; seealso State v. Clinel64 Ohio App.3d 228, 841
N.E.2d 846, 2005-Ohio-5779, § 76 (concluding that although trial court properly warned
defendant of the danger of self-representatiofgiliéd to advise defendant of the facts deemed
essential inMartin ). Because the trial court made no imguegarding appellant's understanding

of this essential information, | cannot conclude that appellant waived his right to counsel “with his
eyes open.Faretta. Therefore, | would sustain appellarg&cond assignment of error, reverse the

trial court's decision, and remand the matter for a new trial. | would also find that sustaining
appellant's second assignment of error renders moot appellant's third and fourth assignments of
error. Because the majority has reachedfareint conclusion, | respectfully dissent.

(Klatt, J.)
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The findings of the state appellataudoare presumed to be correct.

In a proceeding instituted by an application for a writ of habeas corpus by
a person in custody pursuant to the judgnedét State court, a determination of a
factual issue made by a State court shalpiesumed to be correct. The applicant

shall have the burden of rebutting theegumption of correctness by clear and
convincing evidence.

28 U.S.C. § 2254(e)(1). The state’s court's dewif a petitioner's @im precludes habeas
corpus relief unless that decision unreasonalplglied or contravened federal law, or the
decision was an unreasonable determination effdlts in light of te evidence presented. 28
U.S.C. § 2254(d)(1), (2). Federal courts must‘hgitly conclude that a State's criminal justice
system has experienced the ‘erteemalfunction’ for which federddabeas relief is the remedy.”
Burt v. Titlow,— U.S. ——, ——— 134 S.@AQ, 16 (2013) (quotinglarrington v. Richter—
U.S. ——, ——, 131 S.Ct. 770, 786 (2014¢k also Renico v. LeB59 U.S. 766, 773 (2010)
(Federal law “imposes a highly deferentiahrslard for evaluating ate-court rulings, and
demands that state-court decisiongiven the benefit of the doubt.”).

A state court's decision is “contrary to” Sepre Court precedent if (1) “the state court
arrives at a conclusion oppositett@at reached by [the Suprenm@purt on a quemn of law][,]”
or (2) “the state court confronts facts that are materiallystimgjuishable from a relevant
Supreme Court precedent and arrives” at a different reS\illiams v. Tayloy 529 U.S. 362,
405 (2000). A state court's decisisran “unreasonable applicatioaf Supreme Court precedent
if it “identifies the correctgoverning legal rule from [theSupreme] Court's cases but
unreasonably applies it to the facts of the pamiicul. . case” or unreasably either extends or
refuses to extend a legal principle frompme Court precedent to a new contdgt. at 407;

Coley v. Bagley706 F.3d 741, 748-49'(&Cir. 2013). The burden of isfying the standards set
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forth in § 2254 rests wh the petitioner. Cullen v. Pinholster—U.S. , , 131 S.Ct.

1388, 1398 (2011).

“In order for a federal court to find aas¢ court's application of [Supreme Court
precedent] unreasonable . . ., [tlhe state court's application must have been objectively
unreasonable” and not merely “incorrect or erronedddggins v. Smith539 U.S. 510, 520-21
(2003) (internal quotation marks omitted) (citivgilliams v. Tayloy 529. U.S. at 409 and
Lockyer v. Andrade538 U.S. 63, 76 (2003)yee also Harrington131 S.Ct. at 786 (“A state

court's determination that a claim lacks mepiecludes federal habeas relief so long as

fairminded jurists could disagree’ on the cormess of the state court's decision.” (quoting
Yarborough v. Alvarado541 U.S. 652, 664 (2004)). In corsithg whether a state court’s
determination is “unreasonable” under § 2254(d)turts must focus on the reasonableness of
the result, not on the reasonablenekthe state court's analyditolder v. Palmer588 F.3d 328,

341 (6th Cir. 2009) (“[O]ur focus on the ‘unr@@nable application’ & under Section 2254(d)
should be on the ultimate legal conclusion thatdtate court reached and not whether the state
court considered and discussed gwaargle of the evidence.™) (quotimdeal v. Puckett286 F.3d

230, 246 (5th Cir. 2002)ef band); see also Nicely v. Mills21 F. App'x 398, 403 (6th Cir.
2013) (considering evidence in the state courtretimat was “not expressly considered by the
state court in its opinion” to evaluate the reasonableness of state court's decision). Furthermore, a
federal court evaluating the remsbleness of a state courléimate legal conclusion under 8
2254(d)(1) must review the stateucts decision based solely on the record that was before the

state court at the time that it rendered its decidtonholster,131 S.Ct. at 1398. Put simply,

“review under § 2254(d)(1) focuses on whagtate court knew and didldl. at 1399.
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Petitioner alleges that he did not learn until the Friday prior to trial that his trial had been
scheduled to begin the followinglonday. He complains thatehtrial court denied him the
option of proceeding as co-cowh$o appointed counseReply Doc. No. 12, PagelD# 1400. In
alleging that the trial court failed to sufficientiglvise him of the dangeds self-representation,
Petitioner points to his closing argument, in whiehtold the jury that he had made a mistake in
choosing to represent himself amoped that the jury would not hold that decision againsthim.
PagelD# 1403. Petitioner contendattthe state appellate cournt@vened federal law when it
merely presumed that Petitioner’s waiver of tght to counsel was based on facts that did not
appear on the record. PagelD# 1410. Petitiaargues that the facts of this case are
distinguishable from those presented by thses referred to by Respondent.

In Faretta v. Californig’ the United States Suprem@ourt held that the Sixth
Amendment guarantee of the right to counsetessarily encompasses the right to self-
representation. 422 U.S. 806 (1975Jhis choice is at once a cloa to exercise an independent
Sixth Amendment right, the righto represent oneself, and a choice to forgo another Sixth
Amendment right, the right to counsel. The choice glwee, is in part a waiver and thus must be
made knowingly, intelligntly, and voluntarily.” Jones v. Jamrogi14 F.3d 585, 5926" Cir.

2005. The defendant need not have the skill and experience of a lawyer in order to exercise the

right to self-representation, but he “should bedemaware of the dangers and disadvantages of

® Petitioner stated, “I believe that representing myself indage is another big mistake. After the first day of trial,
| realized it was a big mistake. | hope you don't hold #ustinst me. | wasn’t sure what | was getting into when |
started this.Trial Transcript,Doc. No. 5-2, PagelD# 1241.

* The defendant ifrarettaadvised the trial court long before triakt he wanted to represent himsetf. at 808.

He had prior trial experience, a high school educationdahdot want to be represented by the public defender

at 807. The judge advised Faretta that he was making a mistake in choosing to represent himseif it he
receive “no special favorJd. at 808, and that he would be held to the same rules as defense cliree808 n.2.
Ultimately, the trial court denied Faretta’s request wesent himself, concludirthat the defendant had not
knowingly and intelligently waived his right to counsel. The United States Supreme Court reversed that decision.
Id. at 806.
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self-representation, so that the record will show ‘he knows what he is doing and his choice is
made with eyes open.Faretta (quotingAdams v. United States ex rel. McCaBh7 U.S. 269,

279 (1942)). It is the pioner’'s burden to “prove that heid not competenthand intelligently

waive his right to the assistance of counseAKins v. Easterling648 F.3d 380, 394 {6Cir.
2011)(quotingowa v. Tovar541 U.S. 77, 92 (2004).

The determination of the constitutionality af waiver of the right to counsel when
exercising the right to self-representation turnghenparticular facts and circumstances of each
case, including the background, experienced aonduct of the accused, the education or
sophistication of the defendarthe complex or easily graspedtma of the charges, and the
stage of the proceeding involvedohnson v. ZerbsB804 U.S. 458, 464 (1938)-actors to be
considered include whether the defendant undmist&the nature of the charges against him,
the statutory offenses included within thetihe range of allowable punishments thereunder,
possible defenses to the charges and circumstances in mitigation thereof and all other facts
essential to a broad undersilarg of the whole matter.””Fowler v. Colling 253 F.3d 244, 249
(6™ Cir. 2001)(quoting/an Moltke v. Gilles322 U.S. 708, 724 (1948)). No prescribed formula
or script need be read to a defendahb elects to proceewithout counsellowa v. Tovay 541
U.S. at 88. The extent to which a court must makeiry of the defendamill vary from case to
case. Fowler, 253 F.3d at 249. However, “[tlhe coumbligation to maintain the integrity of
the Sixth Amendment remains constand’

Faretta requires that a reviewing court look agtlntire record, not just at the colloquy
between the trial court and the defendant mptm the waiver, in considering whether the
defendant’s waiver of hisght to counsel was consitionally effective. King v. Bobby 433

F.3d 483, 492 (B Cir. 2006). Consideration of the igsmay also include whether and for how
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long the criminal defendant was working with attorney prior to invoking his right to self-
representation:

Normally the record contains egthan explanation of the charge

by the trial judge, or at least a representation by defense counsel

that the nature of the offense lmeen explained to the accused. . . .

[E]lven without such an expss representation, it may be

appropriate to presume that imost cases defense counsel

routinely explain the nature of the offense in sufficient detail to

give the accused notice of whatikdeing asked to admit.
Henderson v. Morgam26 U.S. 637, 647 (1976)See alsKing v. Bobby433 F.3d at 492-93
(affirming defendant’s waiver of his right tounsel based, in part, on the fact thiging had
been working with an attorneyp until the week before he agreed to the plea bargain and
presumably he not only had personal kiemlge of the benefits of workingith an attorney, he
also reaped many of those beteef) Dilatory conduct on the@art of a defendant may also
establish an effective waiver of the right to coundghited States v. Rosg03 F.3d 856, 868
(6™ Cir. 2012). Under such circumstances, the “Constitution does not require a court to engage in
an extended discussion about theereussion of the waiver.’ld. at 868 (citations omitted).

The record presently before this Court indicates that, after the first indictment was
returned on September 12, 2008titimer filed various motionsn his own behalf, including
requests for discovery, dismissal, a continuamce@retrial and a bill of particularsState v.
Glass 2011 WL 6147023, at *1Exhibits 3, 4to Return of Writ.On October 21, 2008 the trial
court appointed a public defender, Normamderson, to represent PetitioneBee id The trial
court also continued the trial ddtem November 26, 2008, to December 1, 20@Xhibit 5to
Return of Writ. Later, the trial court continued the tridte on a number of additional occasions:

to February 17, 2009, to permit defense counsetiaddl time to preparéor trial; to March 31,

2009, because defense counsel needed additional time to prepare; to June 1, 2009, to permit
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further investigation and plea negotiations &edause new charges were pending; to August
13, 2009, because “additional preparation time is needed;” to October 19, 2009, because
“additional investigation and negation is needed;” and to Jamy&5, 2010 to permit defendant
“additional time to discuss offer.7d. On December 9, 2008, Attay Anderson filed a motion

for leave to withdraw, apparently because Pet#iorefused to cooperate or assist in trial
preparation:

[The Prosecutor]: ...[T]he defendards completely been unwilling

to work with Mr. Anderson on this case, which is why he asked
this court to withdraw and thellr. Scott was appointed. And |
would like it to be very clear #t it was his unwillingness to work
with his attorney as to why Mr. Anderson needed continuances, to
try to get him into his office to go over the evidence, and the
defendant refused to show up to meéh him. And he’s also had

a history of not working wh Mr. Scott as well.

So | would just like the court toote these continuances are not
unreasonable when a defense attorney doesn’t feel he is prepared
to go forward with trial when his client is not able to work with
him on anything. . . .

Id. at PagelD# 715-16See alsad. at PagelD# 640 (“[The Courtfnd it's my recollection that
Mr. Anderson essentially ghthat he had little or no contact. . with Mr. Glass during this
period of time.”). The trial court appointed Attorney Joe Scott as defense cobmbdbit 69to
Return of Writ PagelD# 517 See also Trial TranscripDoc. No. 5-2, PagelD# 724. The record
reflects that Petitioner also failed¢ooperate wittttorney Scott:

Mr. Scott: . . . | was appointed in December . . . . | attempted to
contact Mr. Glass since that timéve written letters to him at the
address that | had. | left teleplomessages repeatedly at the only
telephone number that | had forhthat | got from Mr. Anderson .

| even sent a certified return receipt letter to that address to
him that was never picked up. . lfinally drove to Grove City on
Friday, . . . and taped an envedowith a letter to Mr. Glass
indicating, once again, | have begying to reach him and | have
been unsuccessful. The trial was set for Monday. | needed to sit
down with him and go over the cas&nd an hour o[r] two later, |
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did receive a call in my offe that the office forwarded,
conferenced me in with Mr. Gda. And | indicated to him how
important it was for us to sit down and go over his case.

Id. at PagelD# 644-45.
Mr. Scott: When | spoke with him on Friday around noon, | made
— told him I'd be available the remainder of the day Friday,
anytime Saturday, anytime Sunday, to meet with him. And that it
was — I'd like to meet with him ktay. We have a lot of work to
do. And he said he was unavailabl . . He would be available
Sunday evening. So | can meet with you Sunday, but | can’t meet
Sunday at 10:00 o’clocht night. | can meett 10:00 o’clock in
the morning. He and | did meet Sunday morning for the first time.
The Court: What about Saturdaywas that not available?
Mr. Scott: | was wide open Satayl He said he was unavailable
Saturday. | was in the office, told him if things changed to call me
Saturday. | was in the office alay Saturday. And I did not hear
from him.

Id. at PagelD# 646-47.

When the case was called for trial on Japub, 2010, the trial cotiwas advised that
Petitioner wanted to represent himset. at PagelD# 650.

On January 27, 2010, a new indictment was returned against Petifixhédit 11 to
Return of Writ See also Trial TranscriptPagelD# 696. Petitionavas advised that the 18
counts contained in the new indictment “are siaene counts that are set forth in” the earlier
indictment, although “the datehave been expandedltl. at PagelD# 696-97. Attorney Scott
confirmed that Petitioner had received a copyhaf new indictment and that, although he had
not reviewed the new indictmewtith Petitioner specifically, /]e have gone over the previous

indictment. Based on that andskd on the new dates, | think Wweth understand what it is

without going over it.” Id. at PagelD# 698. Petitioner waived a reading of the new indictment.

18



Id. at PagelD# 669. The trial court re-appoinftbrney Scott orPetitioner’s behalf.Id. at
PagelD# 700. The trial court setrial date of March 10, 201Qd. at PagelD# 706.

On that date, prior to trial proceedindise trial court summarized the charges against
Petitioner and counsel for theaBt and counsel for Petitionaddressed outstanding motiofd.
at PagelD# 707-23. After those motions hagkrb resolved, Petitioner again expressed his
intention to represent himseld. at PagelD# 726. The trialoort declined to permit “dual”
representation.ld. at PagelD# 724. As notexliprg the trial court had previously advised
Petitioner that “these are 18 counfsvery serious allegations.ld. at PagelD# 664. The trial
judge expressed his opinion that Petitioner’s sleni to represent himself was not in his best
interest. Id. at PagelD# 725. The trial judge also wrd®etitioner to listen to his attorney and
expressed confidence in defensounsel's representation.d. Petitioner requested the
opportunity to discuss thesue with his counseteePagelD# 724-25, and, after conferring with
counsel, Petitioner reaffirmed histemtion to represent himselfld. at PagelD# 725-26 See
also id at PagelD# 732 (“[Alnd Mr. Scott hasonsulted with Mr. Glass on numerous
occasions.”) Petitioner also acknowledged thatbismsel was of the opinion that Petitioner was
making the wrong decisiorld. PagelD# 733.

The trial judge again warned Petitioner thatwas not qualifiedral lacked the necessary
legal education to represent himsdi. at PagelD# 731See also idat PagelD# 652. Despite
the trial judge’s repeated warningad expressions of misgiving, tRener reiterag¢d his belief
that “the case would be better for ihewere to try it for myself.” Id. at PagelD# 732.

The record in this case does not support Beétis claim that the state appellate court -

when it rejected Petitioner’s claim that hel diot knowingly, intelligently or voluntarily waive

> Petitioner had a high school educatidrial Transcript PagelD# 652. According to Attorney Scott, Petitioner
had also “tried cases befordd. at PagelD# 664.
® Attorney Scott again represented Petitioner at sentenSeed. at PagelD# 1358.
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his right to counsel - unreasonglalpplied or contravened fedetaw, or basd its decision on

an unreasonable determination of thets in light of the evidenceSee 28 U.S.C. § 2254 (d).
Rather, the record reflects that most of the noocontinuance of the trial date were granted at
the behest of the defense for such articulategqaes as trial prepdian and engaging in plea
negotiations. It is reagable to conclude, asdlthe state appellate couthat either or both
defense attorneys appointed fottiflener must have discussed wiBtetitioner the nature of the
charges, the potential sentence thatfaced and defenses to ttremes charged. The fact that
various pre-trial motions weffded either by Petitionreor at his express requéfitirther suggests
that he had some knowledge oéttrial process, as does his representation to the trial court that
he had previous trial experience. tiB@ener was represented by counsel throwglr dire;
Petitioner therefore had the opportunity to obseavdeast a portion othe trial proceedings
while represented by counsel. Nothing in ttezord indicates that Petitioner lacked the
sophistication or education necessary to jelim to knowingly and intelligently waive his
right to counsel. To the contrary, Petitiomeknowledged that he understood, and had rejected,
two plea offers extended by theopecution and insisted that hestved to proceed to triallrial
Transcript,PagelD# 667See also idat PagelD# 713 (“. . .[W]e have had offers — he has been
unwilling to negotiate and plead tnything, and that has been since day one.”). It is also
significant that, during his crogs«amination of a prosecution wiss, Petitioner suggested that

he understood the sentence that he fate:cat PagelD# 1056-57.

7 Attorney Scott filed, at Petitioner’s direction, requestseawer the counts, to dismiss on speedy trial grounds, to
dismiss on the basis of selective prosecution, for relief from joinder and for the appointment of awiexgestat
government expense. Petitioner also provided Attorneyt Hite names and addresses of at least twenty defense
witnesses.Trial Transcript PagelD# 647-648.
8 «iDefendant]: Do you know that | will get eight --.

[Prosecutor]: Objection.

The Court; Sustained. May | see you a moment, please?”
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Petitioner complains that the state appeltadart improperly presumed a waiver of his
constitutional right to counseind “cobble[d] together” facts tsupport its decision. He argues
that such “reverse-engineering” contravet@setia andVon Moltke Reply, Doc. No. 12,
PagelD# 1407-10. This Court disagrees.

“The determination of whether there has baenintelligent waiver of right to counsel
must depend, in each case, upam plarticular facts and circumstas surrounding that casel.]”
Johnson v. ZerbsB04 U.S. at 464.

While the Zerbsttest for the waiver of a constitutional right has
wide currency, different procadal requirements have been
applied to ensure that a waiver is knowing and intelligent in
different constitutional setting€ompare Miranda v. Arizon&84

U.S. 436, 444-45, 86 S.Ct. 1602, iLf=d.2d 694 (1966) (holding
that detailed warning requiremsnare generally required before
individuals may waive their Eh Amendment right not to
incriminate themselvesand United States v. Brocd88 U.S. 563,
570, 109 S.Ct. 757, 102 L.Ed.2d 927989) (explaining the
necessity of detailed warning requirements prior to the acceptance
of a plea bargain)yith Ohio v. Robinette519 U.S. 33, 39-40, 117
S.Ct. 417, 136 L.Ed.2d 347 (1996) (rejecting the necessity of
Miranda-style warnings for waivenf Fourth Amendment rights).

In fact, the Supreme Court has redaborated on the procedural
requirements, if any, that a trial court must implement when

applying theZerbststandard in a self-representation setting like
this one.

Swiger v. Brown86 Fed.Appx. 877, 880, unpublished, 2004 WL 187557, at®Z(6 Jan. 27,
2004). Petitioner coectly notes thaBwigerdoes not present the sarfaets presented by this
case’ Nevertheless, the Sixth Circuit's reasoningimigeris instructive in connection with this
Court’s application oFaretta:

[O]ther federal courts ofppeal have concluded thRaretta des
not clearly establish that formal warnings by the trial court are

° Swiger agreed only to the appointment of private counsel and did not wish to exerciset hisseifh
representationSwiger,2004 WL 187557, at *5-6. “The problem was that a defendant cannot be permitted to stop
the criminal justice process in its trady rejecting appointed counsel and refusing self-representation[.]”
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required to establish a knowing, voluntary and intelligent waiver of
the right to counselSee, e.g.Dallio v. Spitzey 343 F.3d 553, 564
(2d Cir.2003) (“[N]eitherFarettd s holding nor itdictum clearly
establishes that explicit wangs about the dangers and
disadvantages of self-represeiatare a minimum constitutional
prerequisite to every valid waivef the right to counsel. . . .”);
Nelson v. Alabama 292 F.3d 1291, 1295 (11th Cir.2002)
(construingFarettain a federal habeas case to mean “that ideally a
trial court should hold a hearing &lvise a criminal defendant on
the dangers of proceedimpgo se” but determining that “failure to
do so ... is not an emas a matter of law.”¥erguson v. Bruton
217 F.3d 983, 985 (8th Cir.2000) (construlrgrettain a federal
habeas case to mean that “a #eevarning on the record of the
dangers and disadvantages of sghiresentation is not an absolute
necessity in every case if thecord shows that the defendant had
this required knowledge from other sources”) (quotiigyer v.
Sargent854 F.2d 1110, 1114 (8th Cir.1988)).

Id. at 881. The United States Court of Apgefadr the Second Circuit has also considered
Farettds mandate:

The only Supreme Court support [for the proposition that federal
law dictates a minimum constitutional prerequisite to a knowing
and intelligent waiver of counsel] is language Haretta v
California that a defendant waiving hight to counsel “should be
made aware of the dangers and disadvantages of self-
representation.” 422 U.S. at 835, 85Ct. 2525. Significantly, this
guotation is not part of the holding Faretta but dictum in the
case. The Sixth Amendment violation . . . specifically identified by
the Supreme Court iRaretta derived from the state's refusal to
allow the defendant to waive his right to counsel, not from any
defect in his particular waiveWhile “general expressions” of law

by the Supreme Court that go bagothe actual decision in the
case may well merit respecdee Cohens v. Virginiad9 U.S. (6
Wheat.) 264, 399-402, 5 L.Ed. 2%¥821) (rejecting arguments
based on dicta irMarbury v. Madisoh they do not constitute
“clearly established law, as dataned by the Supreme Court,” for
purposes of § 2254(d) review. AsetlCourt itselfinstructed in
Williams v. Tayloy “clearly established Federal law, as determined
by the Supreme Court . . . refers to the holdings, as opposed to the
dicta, of this Court's decisions as of the time of the relevant state-
court decision.” 529 U.S. 362, 412, 120 S.Ct. 1495, 146 L.Ed.2d
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389 (2000) (internal quotation marks omittedycord Morris V.
Reynolds264 F.3d 38, 46 (2d Cir.2001).

Dallio v. Spitzer 343 F.3d 553, 561-62 {&Cir. 2003)(footnote omitted).

Further, Petitioner has no right to “engageself-representation and at the same time
assert his Sixth Amendment right to be represgbivy counsel. There is no constitutional right
to such hybrid representationUnited States v. Greendlo. 4:05-cr-154:10-cv-15, 2013 WL
5488653, at *17 (E.D. Tenn. Sept 30, 2013)(citigted States v. CromeB89 F.3d 662, 681 n.
12 (6" Cir. 2004);United States v. Mosel$10 F.2d 93, 97-98 (6th Cir. 1983pnes v. Lewis,
2010 WL 1257878, * 12 (E.D. Tenn. March 25, 2010)).

A fair reading of the record in this case bfithes that Petitioner gaged in a purposeful
effort to delay trial proceedings for his own benethe record reflects numerous delays of the
trial at the behest of the defense and thereideace that Petitioner refused to meet with and to
cooperate with both of the attorneys appointedefresent him. Under the circumstances, the
Court is entirely unsympathetic ®etitioner's complaint that he did not learn of the trial date
until shortly before trial.

“[S]trategic delay weighs in favor of finding a waiver to be knowing and intelligent.”
United States v. Ros303 F.3d at 868 (quotingnited States v. PowelB53 Fed.Appx. 19, 22
(7th Cir. 2009). *“[W]hen a defendant waives right to counsel through his dilatory conduct,
the Constitution does not reqeira court to engage in axtended discussion about the
repercussion of the waiver.’Td. (quotingKing v. Bobby433 F.3d at 493) (citintnited States
v. Oreye 263 F.3d 669, 670 (7th Cir. 2001)). Petitionel&diberate conduct ithis regard lends
further support to the conclusion thattiBener knowingly, intelligently and voluntarily

exercised his right teelf-representation.
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Petitioner’'s statement, made his closing argument, thdte had underestimated the
difficulty of representing himself at trial does radter this conclusion. Thfact that Petitioner
came to regret his decision will not serve tbate the fact that he knowingly and voluntarily
waived his right to counsel and exerddes right to represent himself.

Petitioner’s claim is without merit.

It is thereforeRECOM M ENDED that this action b®I SM1SSED.

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
days of the date of this Report, file and serve on all parties written objections to those specific
proposed findings or recommendations to \whabjection is made, together with supporting
authority for the objection(s). Aigdge of this Court shall makeda novodetermination of those
portions of the report or spe@fl proposed findings or recommetidas to which objection is
made. Upon proper objections, a judge of this Caay accept, reject, or modify, in whole or in
part, the findings or recommendations mdu&ein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions28 U.S.C. § 636(b)(1).

The parties are specifically advisetthat failure to object to theReport and
Recommendatiowill result in a waiverof the right to hae the district judge review thHeeport
and Recommendation de npamd also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendation. See Thomas v.48¢h U.S. 140,

106 S.Ct. 466, 88 L.Ed.2d 435 (1988)ited States v. Walter638 F.2d 947 (6th Cir.1981).

s/ Norah McCann King
Norah McCann King
August7,2014 UnitedstatesMagistrateJudge
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