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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TRI COUNTY WHOLESALE
DISTRIBUTORS, INC., et al.,

Plaintiff,
CaseNo. 2:13-CVv-317
V.
LABATT USA OPERATING CO,, LLC, : JUDGE ALGENON L. MARBLEY
et al., :
Magistrate Judge Deavers
Defendants.

OPINION & ORDER

. INTRODUCTION
This matter comes before the Court onI#s’, Tri County Wholesale Distributors,
Inc. (“Tri County”) and the Bellas Compauyb/a Iron City Distributing (“Iron City”)
(collectively “Plaintiffs” or the “Distributos”), Motion to Certify Merit Decisions for
Interlocutory Appeal under 28 U.S.C. § 1292(b). (Doc. 92).
First, Plaintiffs seek certification ofétfollowing questions of law resolved in
Defendants’ favor in this Court’'s January 6, 20iidigment on the Pleadings Order, (Doc. 66):
(1) Whether application of O.R.C. § 1333.85) (D this case would constitute an
unconstitutional taking of privaggroperty without due process.
Second, Plaintiffs seek this Court’s certificatiof the following questions of law resolved in
Defendants’ favor in this Court's DecemMdr, 2014 Summary Judgment Order, (Doc. 91):
(1) Whether a successor manufacturer und&.0. 8§ 1333.85 (D) of the Ohio Alcoholic
Beverages Franchise Act (“Franchise Act™Act”) must be a “manufacturer” as that

term is defined under O.R.C. § 1333.82(B);
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(2) Whether a parent-holding company that pasgs 100 % of a manufacturer in a remote
transaction qualifies as aticcessomanufacturer” such thatfias a right to avail itself

of § 1333.85(D), even when the corporate structure and the dismilmontracts of the

licensed manufacturer purchased in the transaction remain in‘place.
For the reasons set forth herein, Plaintiffs’ MotioDENIED.

1. BACKGROUND
A. Factual Background

This action arises out of the terminatiorbeker and flavored mabteverage distribution
contracts in alleged contravigon of O.R.C. § 1333.82-7,¢HOhio Alcoholic Beverages
Franchise Act (“Franchise Act” or “Act”), wth governs the contractual relationship between
beer distributors and manufactwgePlaintiffs, Tri County and Iro€ity, are Ohio distributors of
alcoholic beverages that halvanchise relationships with Bendant, Labatt USA Operating. As
an entity that supplies alcoholic beveragedistributors in Ohio, LaliaUSA Operating is a
“manufacturer” of beer and flared malt beverages, as thatm is defined in O.R.C. §
1333.82(B). (Doc. 77 at 1 7).

Labatt USA Operating is indirectly whyp owned by Defendant North American
Breweries Holdings, LLC (“NAB Holdings”). (Bc. 77 at § 20). Prior to December 11, 2012, all
membership interests in NAB Holdings were odiiy three entities: 1) KPS Special Situations
Fund Ill, LP; 2) KPS Special Situations Fund Il (A), LP; and 3) KPS Capital Pdrtners
(collectively “KPS” or the “KPS entities”)d. at 1 17, 20KPS Ownership CharD. Ex. 1. By

a Unit Purchase Agreement dated October 252 2Defendant Cerveceria Costa Rica, S.A.

! Plaintiffs actually seek to certify éhgquestion, “whether there can besactessor manufacturer’ when there was no
change in the actual manufacturer.” T@isurt, however, disagrees that thishie correct question for review under

the precise facts dhe instant case.

2 KPS Capital Partners include Richard Lozyniak, James Pendegraft, Kenneth Yartz, Peter Bodenham, Jeff Cardell,
Sandy Ford, and Mark Minunni.



(“CCR"), through its affiliate CCR Baweries, Inc., contracted bmy 100% of the membership
interests in NAB Holdings &m the KPS entities (the “KPS/CCRansaction”). (Doc. 77 at |
23; P. Ex. 8). On December 11, 2012, KPS texnsdl all of its interests in NAB Holdings —
including the accompanying distribution rights -&GR or one of its affiliates. (Doc. 77 at 1
18, 22; P. Exs. 8, 9). As part of the KPS Transaction, CCR Breweries, Inc. was merged
into NAB Holdings with NAB Holdings being éhsurviving entity, redting in CCR American
Breweries, Inc. owning 100% of NABolding’s membership interest$d.; P. Ex. 9. From
December 11, 2012 to the present, CCR Ameridaweries, Inc. has been owned 100% by
CCR. (Doc. 77 at | 24).

Below the level of NAB Holdings, the variooperating and licemsg entities retained
the same corporate structure they paior to the KPS/CCR Transactidnld. at § 20compare
KPS Ownership CharD. Ex. 1,with CCR Ownership CharP. Ex. 3. Following the KPS/CCR

Transaction, the Distribution Contracts between PlaintiffsLafichtt USA Operating remained

% The parties stipulate that, prior to and after Decembe2Q112, the following were and continue to be true:

a. Defendant Labatt USA Operating has been owned 100% by Labatt USA Operating Holdings, LLC.

b. High Falls Operating Company (“High Falls Opergtinhas been owned 100% by High Falls Operating
Holdings, LLC.

c. Labatt USA Operating Holdings, LLC and High Falls Operating Holdings, LLC habvebleen owned
100% by North American Bresvies Operating Holdco, LLC.

d. North American Breweries Operating Holdco, LLC has been owned 100% by NAB Holdco, LLC.

e. North American Breweries Licensing Holdco, LLC has been owned 100% by NAB Holdco, LLC.

f.  NAB Holdco, LLC has also owned 1 share of the 1,000 outstanding shares (0.1%) 181 @8Rario, Inc.
(“Ontario, Inc.), a Canadian entity. The other 998reh of Ontario, Inc. (99.9%) are owned by Labatt
Brewing Company Limited, a Canadiantity unaffiliated with Defendants.

g. NAB Holdco, LLC has been owned 100% by North American Breweries, Inc.

h. North American Breweries, Inc. has been owh@8% by North American Breweries Intermediate
Holdings, LLC.

i.  North American Breweries Intermediate HoldingsC has been owned 100% by Defendant NAB
Holdings.

j-  High Falls Licensing Co., LLC has been owned 100% by High Falls Licensing Holdings, LLC.

k. Labatt USA Licensing Co., LLC has been owned 100% by Labatt USA Licensing Holdings, LLC.

I.  High Falls Licensing Holdings, LLC and Labatt USA Licensing Holdings, LLC are both 100% dwned
North American BreweriLicensing Holdco, LLC.

(Doc. 77 at 1 20).



in place, the Distributors ctinued to order the Specified &rds from Labatt USA Operating,
and the Specified Brands continued to be invotoetthe Distributors by abatt USA Operating.

In March of 2013, Distributors received ks from CCR purporting to terminate the
Distribution Contract between them and LabatAUSperating. (Doc. 77 at  12-13). The sole
basis on which Defendants relied to termirtateDistributors’ digibution rights was the
successor manufacturer provision of ORev. Code §1333.85(D). (Doc. 77 at 1 14).

B. Procedural History

On April 4, 2013, Plaintiffs filed a complainieging breach of conact and additionally
sought a declaratory judgment, agkthe Court to find one of éhfollowing: (1) that Defendants
are prohibited from terminating their existingttibution franchises wh Labatt pursuant to
O.R.C. § 1333.85(D); (2) or that O.R.&£1333.85(D) so-applied would constitute an
unconstitutional taking; and, (3) a determinationthaf diminished value of Defendants’ business
pursuant to 8§ 1333.851 of the Franchise Act shthédDefendants prevaih the preceding three
counts. (Doc. 1).

On April 11, 2014, Plaintiffs moved for agdiminary injunction seeking to enjoin
Defendants from terminating tha&ontracts and from taking any exts that would frustrate or
prevent delivery of the brands at issue. (D#c Following a preliminarinjunction hearing, the
Court granted Plaintiffs’ preliminary injution on October 16, 2013, but only on one basis.
(Doc. 56). The Court found fair ground in litigation on Distribut@gjument against
application of § 1333.85(D) to witeén franchises contracts, beesa that issue had been accepted
for discretionary review by the Ohiaufreme Court, and ¢hdecision was pendin§eeEsber
Beverage Co. v. Labatt USA Operating G2213-0Ohio-4544, 138 Ohio St. 3d 71

reconsideration denie®014-0Ohio-566, 138 Ohio St. 3d 1418.



The Court also held, however, that Pldfstivere unlikely to succeed on the merits on
the following proposed findings of law: (OCR is not a “successor manufacturer” for the
purposes of O.R.C. § 1333.85(D); (2) Distribati@ontracts preclude a successor manufacturer
from terminating pursuant to O.R.C. § 1333.85@D¥ent a basis undeethontracts for such
termination; and, (3) Defendants’ terminatimiithe contracts pursutito O.R.C. §1333.85(D)
constitutes an uncotigitional taking.

On October 17, 2013, however, the Ohup&me Court issued its opinionksber,
holding that O.R.C. 81333.85(D) permitted acsessor manufacturer” to terminate a written
franchise agreement, without cause, assumésd purchase of anotharanufacturer, brand, or
product.ld. Subsequently, Defendants moved thisuff to vacate its preliminary injunction
order pursuant to the holding lisber This Court found in Defendants’ favor on August 14,
2014. (Doc. 73). Then, Plaintiffs appealed tlwai@'s order vacating the preliminary injunction,
and that appeal is currentlyming before th&ixth Circuit.

In addition, on May 9, 2013, Defendants mot&djudgment on the pleadings requesting
the Court to dismiss Count Three—that teration of the contracts pursuant to O.R.C.
§1333.85(D) would constitute an unconstitutioia&ing. The Court granted Defendants’ motion
on January 6, 2014, holding that though terminadiotine Plaintiffs’ contracts resulted in
consequential losses, those losses did not anowntaking under the United States or Ohio
Constitutions. (Doc. 66).

On September 15, 2014, Defendant moved for Partial Summary Judgment, (Doc. 78), and
Plaintiff moved for Summaryutigment. (Doc. 80). The Court granted summary judgment to

Defendants on Distributors’ claims for breactcohtract (Count 1), and violation of the



Franchise Act, under O.R.C. 81333.85(D), tresolving the legality of the Defendants’
termination of Distributors. (Doc. 91)he Court denied Plaintiff's Motiord.
II1. STANDARD OF REVIEW

The standard for when an interlocutory appeal will be permitted is set forth in 28 U.S.C.
§ 1292(b):

When a district judge, in making in a civil action an order not

otherwise appealable under this gattshall be of the opinion that

such order involves a controlling egtion of law as to which there

is substantial ground for difference of opinion and that an

immediate appeal from the ordenay materially advance the

ultimate termination of the litigatig he shall so state in writing in

such order.
28 U.S.C. § 1292(b). Allowing fanterlocutory appeal is gendisadisfavored and should be
applied sparingly, in only exceptional cadesie City of Memphis293 F.3d 345, 350 (6th
Cir.2002);U.S. ex rel. Elliott v. Brickman Group Ltd., LL845 F.Supp.2d 858, 863 (S.D.Ohio
2012);Takacs v. Hahn Automotive Corplo. C-3-95-404, 1999 WL 33117266, at *1 (S.D. Ohio
1999. “Attractive as it may be to refer difficuitatters to a higher caufior advance decision,
such a course of action is contrary to our system of jurisprudddc®.’ex rel. Elliot845
F.Supp.2d at 863internal quotations omitted).

As the Sixth Circuit explained, “Congss intended that seon 1292(b) should be
sparingly applied. It is to be used only irceptional cases where an intermediate appeal may
avoid protracted and expensive litigation andasintended to open the floodgates to a vast
number of appeals from interlocugasrders in ordinary litigation.”Kraus v. Bd. of Cnty. Road
Comm'rs of the Cnty. of Ker@64 F.2d 919, 922 (6th Cir.1966).

In determining whether to certify a matter for interlocutory appeal, the Court must decide

whether: “(1) the order involgea controlling question of laW2) a substantial ground for



difference of opinion exists regarding the eatness of the decisioand (3) an immediate
appeal may materially advance thgnate termination othe litigation.”In re City of Memphis,
293 F.3d 345, 350 (6th Cir.2002). “The burdenhafwing exception circumstances justifying an
interlocutory appeal rests withe party seeking reviewTrimble v. BobbyNo. 5:10-CV-
00149, 2011 WL 1982919, at *1 (N.D.Ohio May 20, 2011).
IV.ANALYSIS

Plaintiffs argue that the three questions thwesh to certify meet the Sixth Circuit’s three-
prong test for determining whether to certifynatter for interlocutoryappeal pursuant to 28
U.S.C. § 1292(b). Defendant responds thahsnterlocutory apgals are reserved for
exceptional cases, and that tisi;mot one. This Court will n@ analyze the three proposed
guestions for interlocutory appgalrsuant to théhree-part test.

A.TheThree-Part Test
1. Controlling Questions of L aw

Plaintiffs assert, and Defendants do rmitest, that the three proposed issues for
interlocutory appeal are contling questions of law thagnce decided, would terminate
litigation except for the calculath of compensation owed to Distutors for the diminished
value of their businesses and remaining invegnsbiould the appellate court find in favor of
Defendants. This Court agreestlthe three issues presentgguestions of law that would
determine, definitively, the outcome of the c&eeln re City of Memphis293 F.3d at 350.
Accordingly, the first prongf the test is satisfied.

2. Substantial Groundsfor a Difference of Opinion Regarding the L egal Question
In terms of the second certition factor, a substantigtound for difference of opinion

exists only when the “the question is difficultveband either a question on which there is little



precedent or one whose correct resolution isabstantially guided by previous decisions,” and
where there is either a “difference of opiniomsexwithin the controlling circuit,” or “the

circuits are split’'DRFP, LLC v. Republica Bolivariana de Venezu8ib F. Supp. 2d 890, 917-
18 (S.D. Ohio 2013) (citing.S. ex rel. Fry v. Health Alliance of Greater Cincinn&ig. 1:03—
CV-00167, 2009 WL 485501, at *1 (S.D.Ohio Feb. 26, 2009)).

Plaintiffs argue that while this Court reti upon a number of autliogs in resolving the
three issues it wishes to certifippose authorities did not decittee precise issues presented in
this case, and therefore do not present thd &f settled controlling authority that would
preclude interlocutory review. sEentially, Plaintiffs argue th#te questions are ones of first
impression, and the Court’s decisions weresulitstantially guidely previous decisions.
Defendants retort that Plaintiffs utilize this mottmreargue issues that this Court has fully and
fairly considered on multiple occasions, and that no contrary authority exists giving rise to a
substantial ground for difference of opinion.f@®lants argue that a long line of cases
interpreting the application of the Fran@hisct and the “successmanufacturer” provision
preclude a finding of “substantial grounds for fiedlence of opinion” irthis case. This Court
agrees.

a. Summary Judgment Motion

Plaintiffs argue that while the Court relied several sources to determine whether the
CCR is a “successor manufacturer” entitled tailatself of the O.R.C. § 1333.85(D), no court
has directly addressed the issue of whethamgity which is not a “manufacturer” within the
meaning of O.R.C. § 1333.82(B) can avail ite$lO0.R.C. § 1333.85(D). Further, Plaintiffs
argue no controlling authity exits stating that an entity sln as CCR, a remote parent holiding

company, which purchases a mauitirer, can be a “successor” within the meaning of



“successor manufacturer” when the licensed manufactvith whom distributors have contracts
remains in place.

In its Opinion & Order, the Court rejectechitiffs’ strict reading of the term “successor
manufacturer” as it applied to CCR and KPS/CCR transaction. The Court held that
considering the holdings iBsber Beverage Co. v. Labatt USA Operating 2013-Ohio-4544,
138 Ohio St. 3d 7teconsideration denie®014-Ohio-566, 138 Ohio St. 3d 1418, and its
extensive analysis dhe legislative history of O.R.®.1333.85(D), “Plaintiffs’ efforts to
disaggregate the term ‘successor manufactureread §1333.85(D).” Accordingly, this Court
held that the “successor manufacturer”

is the entity which “acquires all or substially all of the stock or assets of

another manufacturer through merger aguasition or acquires or is the assignee

of a particular product or brand afcoholic beverage from another

manufacturer,” and which, as a result of that acquisdfanmanufacturer,

product, or brand, is tasked with magibusiness decisions on how to operate

most efficiently in its newly acquirdolusiness of supplying or manufacturing

alcoholic beverages.”

(Doc. 91). The Court’s above definition ‘@uccessor manufacturer” relied upon a plain
reading of O.R.C. § 1333.85(D), and the typ#&rahsaction which triggers the just cause
exception. The Court also relied upésberto undermine Plaintiffs’ position that CCR

could not be a successor manufacturer bezatter it purchased 100% of Labatt USA
Operating, Labatt’s corporate structure and distribution contracts remained in place. This
Court followedEsber’srationale that 8 1333.85(D) permdtan entity which purchased

a manufacturer to terminabgitten contracts that itssumed in that transaction.

Additionally, this Court followedEsbers rationale that so long as an entity completely

acquires a new manufacturer, product, or bramdn when the corporate structure of the

prior manufacturer essentiakyays the same, that entityay avail itself of § 1333.85(D).



Lastly, this Court relied upoEsber’'sdetermination that a successor manufacturer need
not be a manufacturer within the strict detfon of the Act, but need only be the entity
faced with making business decisions on towperate most efficiently. Although the
issue prompting thEsberCourt to define broadly “manacturer” was different than in
the casesub judice the Court can rely on such an interpretation to apply law to fact
accordingly.

While no court has dealt with the precise é&ssuthis case, the fact that this court
addressed an issue of first impression does not in and of itself demonstrate the existence
of substantial ground for difference of opinidvang v. Crocker Park, LLNo. 1:09 CV
1412, 2011 WL 3297865, at *3 (N.D. Ohio July 29, 2011) (ciBaglen-Winterwood v.
Life Time FitnessNo. 2:06CV99, 2007 WL 2326877,”& (S.D. Ohio Aug. 10, 2007)
(“The fact that this Courtdaressed an issue of first impression . . . does nothing to
demonstrate a substantial ground for a diffeeenf opinion as to thcorrectness of that
ruling.”). Instead, “serinos doubt as to how an issue should be decided must exist in order
for there to be substantigtound for difference of opinionCity of Dearborn v. Comcast
of Michigan I, Inc, No. 08-10156, 2008 WL 5084203, at *3 (E.D. Mich. Nov. 24,
2008) (citingBaden—Winterwood v. Life Time Fitne2807 WL 2326877 at *2
(S.D.Ohio August 10, 2007) (citirgraus v. Bd. of County Rd. Commissioners for the
County of Kent364 F.2d 919, 921 (6th Cir.1966))). To gauge whether substantial
grounds for difference of opinion exits in tbentext of an issue of first impression, and
thus, whether serious doubt dgighis Court must “analyzedfstrength of the arguments
in opposition to thehallenged ruling.Lang v. Crocker Park, LLONo. 1:09 CV 1412,

2011 WL 3297865, at *3 (N.D. Ohio July 29, 2011). This is because “28 U.S.C. §

10



1292(b) is a rare exception to the final judgtmeie” and thus “it is not intended merely
to provide an avenue for review of difficult rulings in hard cades.(tholding® [t]he
dearth of cases treating this issue is hytitself, sufficient to show that substantial
ground for difference of opinion is present irstbase, despite thact that Defendants
disagree with the court's integtation of the statute.”).

Plaintiffs contend that since the casesuiich this Court relied did not address the
precise issues at hand, they weot controlling. This Court conatles, however, that Plaintiffs
have not demonstrated “subgiahdoubt” simply by stating thahe facts are novel and that no
precisely controlling authoritgxists. A long line of case laiterpreting O.R.C. § 1333.85(D),
as well as a plain reading okttA\ct, substantially guided th@ourt’s decision. While Plaintiffs
may not agree with this Court’s interpretation &f franchise Act or controlling case law, that is
not a consideration underl®92(b). As Plaintiffs fail to put fth arguments in opposition to this
Court’s decision, or present authority undermining this Court’s decision, Plaintiffs have failed to
meet prong two of the test on the fitwo questions it wishes to certifyAlexander v. Provident
Life & Acc. Ins. Cq.663 F. Supp. 2d 627, 640 (E.D. Tenn. 2009) (finding second prong of §
1292(b) not satisfied where Plaififisimply challenged the Court's application of law to the facts
rather than presenting a case where thereudnrstantial disputes as to the applicable law).

b. Judgment on the Pleadings

Like the issues it wishes tertify from the Summary Judgment Order, Plaintiffs wish to
certify their “takings” claim from the Judgment on the Pleadings Order because it is an issue of
first impression on which there is no preciselnteolling authority. Plaitiffs argued in their
Opposition to Defendants’ Judgment on the Pleadihgison that an application of O.R.C. §

1333.85(D) was an unconstitutional taking becaugethéir franchise is property within the

11



meaning of the takings clause; (2) thergasernmental action because under O.R.C. §
1333.851, Defendants cannot transfer Distributiseéachise withoua court order; (3)
Defendants’ proposed application of § 1333.85(BJler the KPS/CCR transaction would be a
taking because it would nullify their franchise@gments, on which their businesses rely; and
(4) the taking would not be for public use.

In granting Defendants’ Motion for Judgmemt the Pleadings, thiSourt relied on
Omnia Commercial Co. v. U,261 U.S. 502 (1923) arduntleigh USA Corp. v. United States
525 F.3d 1370 (Fed. Cir. 2008), which held tharethough contracts may be property within
the meaning of the Fifth Amendment, there igalong where legislatiomdirectly results in a
consequential loss that frustrates a businegsoge, and government takes nothing. Plaintiffs
argue thaDmniaandHuntleighdo not settle the issue pretshhere because they both
addressed governmental actioattbnly indirectly affectedantractual rights, while, here,
81333.85(D) directly and explicitlyermits government action to result in taking property from
Plaintiffs. Plaintiffs cite taCienega Gardens v. United Stgt881 F.3d 1319 (Fed. Cir. 2003)
andLove Terminal Partners v. United Stgté3 Fed. CI. 355 (Fed. CI. 2011), two cases it
believes address direct rather thiadirect takings. Plaintiffsssert that these two cases support
its contention that a “substantial differenceopfnion” exists on its taking claim. This Court,
however, dismissed both cases as inapposite ludgment on the Pleadings Order because
under those cases, legislation was passed afipeqy rights had been established which was
aimed directly at taking those propertyeirests away. In contrast, in the casb judices
1333.85(D) was in place when the contracts veertered into, and 8§ 1333.85(D) itself permits

the cancellation of contracts.

12



In sum, like in the previous section, fRintiffs only argument in opposition to the
Court’s ruling on the takingissue is that the issue is ondigdt impression, and that since the
cases on which this Court relied did not adsltbg precise issues at hand, they were not
controlling. This Court finds thalaintiffs cannot demonstratsubstantial doubt,” establishing
that substantial grounds for a difference of opireaists on their takingslaim simply by stating
that no other court has passed precisely orstheeithey wish to certify. This Court relied on
clearly established lavegarding regulatory takings attte plain language of § 1333.85(D).
Plaintiffs do not raise compelling argument®pposition sufficient to show that this Court
should have serious doubt abdatprior interpretations afase law Plaintiffs raised.
Accordingly, this Court holds that Plaintiffs hafaled to meet prong two of the test on the third
guestion it wishes to certififbee Alexandeg63 F. Supp. at 640.

3. Materially AdvancethisLitigation to its Ultimate Termination

Plaintiffs argue that thain interlocutory appeal oféhCourt’s merit decisions will
materially advance the ultimatert@nation of the litigdon. There is no dispute that if the Sixth
Circuit finds in Distributors’ favor on any dfie three challengedsues, it would bring an
immediate end to this litigation. Thus, a Sixth @itdolding in favor ofPlaintiffs would obviate
the necessity to address Count Four of then@laint by conducting a laeng to determine the
diminished value of Plaintiffs’ bus@ss pursuant to § 1333.85(D) and § 1333.851.

While a one to two day hearing on CounuFwould no longer be necessary if the
Appellate Court were to find iRlaintiffs’ favor, this Court finds that this minimal benefit in
advancing the litigation is noff the kind the legislature presed when it passed § 1292(b).
Instead, “the significance obasidering whether an appeabuld materially advance the

ultimate termination of the litigation lies whether exceptionally expensive and protracted
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litigation may be avoided’ang 2011 WL 3297865, at *5 (citinBaschall v. Kansas City Star
Co.,605 F.2d 403, 406 (8th Cir.197®erry v. Sch. Disiof Benton Harbor467 F.Supp. 721,
727 (W.D.Mich.1978))see alsdNewsome v. Young Supply G873 F. Supp. 2d 872, 876 (E.D.
Mich. 2012) (holding “the role of terlocutory appeal is diminishedhen a case is nearing trial
and large expenditures haakkeady been made”).

In this case, parties have conducted atavery, and all dispositive issues have been
resolved on summary judgment. Atlat remains for this Court to is hold a one to two day
hearing pursuant to § 1333.85(D) and § 1333.851 oondsis owed to Plaintiffs as a result of
termination of the franchises. Kraus v. Bd. of Cnty. Rd. Comm'rs for Kent Critye Court
denied interlocutory appeal berse only a few days would be red for a jury trial and, thus,
final disposition of the case. 364 F.2d 919, 922 (6th 1866). It held that such a case was not
of the “extraordinary type contemplated by 8 129" and that it was preferable to go through
with the brief trial to “awid a piecemeal appeald.

Like in Kraus, this Court finds it preferable to wlg interlocutory appeal and resolve the
remaining technical issue presented by Count Foarder to avoid a piecemeal appeal. This is
not an extraordinary case in which an interlocutgppeal might allow parties and this Court to
avoid protracted litigatio. While the Court is aware that Plaffs’ appeal of this Court’s denial
of the protective order is cunmly pending before the Sixth €uit, that protective order
addresses the same issuedasd raised in this motion. Furthan appeal from the Summary
Judgment Order can be consolidated with theegtte order appeal imrdeately after the brief
hearing on Count Four, which th@ourt will schedule promptly.

Finally, Plaintiffs are unlikely to experieneay harsh effects as a result of this Court’s

denial of their motion for interlocutory appeal besa they are likely to file for an appeal on all

14



counts in their complaint pursuant to Fed. RpAR. 3 and 4 immediately after this Court
resolves Count Four. In addition, pursuant td.Fe. Civ. P. 62 (a), no execution may issue on a
judgment until fourteen days have passed afteyeand under Fed. R. Civ. P. 62(d), appellant
may obtain a stay from the district courtdaypersedeas bond upon or after filing a notice of
appeal Abercrombie & Fitch, Cov. ACE European Grp. LtdNo. 2:11-CV-1114, 2014 WL
4915269, at *9 (S.D. Ohio Sept. 30, 2014)(“[p]ursuariRule 62 of the Federal Rules of Civil
Procedure, the district court may stay the proceedings to enforce a judgment pending an
appeal.”). Lastly, if for whatevaeason the Plaintiffs are unalbteobtain a stay of the judgment
from this Court, the Plaintiffmay move the appellate court ®stay pursuant to Fed. R. App.
P. 8.

Thus, Plaintiffs have not met thigird prong of the § 1292(b) analysis.

V. Conclusion

For the foregoing reasons, Plaintiffs’ MotitmCertify Merit Decisions for Interlocutory
Appeal under 28 U.S.C. § 1292(b), (Doc. 92DENIED.

IT 1SSO ORDERED.

s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: February 12, 2015
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