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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

EILEEN ZELL,
Plaintiff,
V. : CaseNo. 13-cv-458
KATHERINE M. KLINGELHAFER, et al., : JUDGE ALGENON L. MARBLEY
Magistrate Judge Deavers
Defendants.

OPINION AND ORDER

This matter is before the Court on two motions: Plaintiff’'s Motion for a New Trial, New
Findings, and Other Relief (ECF No. 211), andiflff’'s Motion to Amend the Record (ECF
No. 223). For the reasons set forth below Mution for a New TrialNew Findings, and Other
Relief isDENIED and the Motion to Amend the Record3RANTED.

l. BACKGROUND

This case arises out of a $90,000 promissmtg between Plaintiff Eileen Zell and her
nephew, Michael Mindlin, made in Deceerb2000. (Compl., ECF No. 2 at § 13). While
planning her strategy toollect on the note, Plaintiffnrgaged a law firm, Frost Brown Todd,
LLC (“FBT”) to advise her.Id. at  14). Before she could bg suit, however, Mindlin filed his
own affirmative action for declaratory relief Franklin County, Ohio. Based on advice from
FBT attorneys, Plaintiff consemteto the jurisdiction of the Ohio courts and participated in
Mindlin’s case. From the pre-lawsuit planningge through the conclusion of her nephew’s case
and subsequent appeals, Piffintas represented personally Bysuccession of FBT attorneys.

At first, Plaintiff was representieby Patricia Laub, a partner@BT, assisted by Shannah Morris
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and Douglas Bozelle, and overseen by Joseph Dehids. Laub’s personal representation of
Plaintiff ended on October 22, 2010, when Ms. Morris assumed primary responsibility. On May
6, 2011, Plaintiff requested that FBT replace Ms. Morris, and Mr. Rupert took over four days
later. (d. at 11 39-40). Mr. Rupert monally represented Plaiifittrom May 10, 2011 through
March 28, 2012, at which tinrtee moved to Seattleld( at 1 57).

Katherine Klingelhafer also worked on Pldifs case, drafting at least two research
memoranda on July 13 and August 8, 2011, esking the choice ahw issue related to
Plaintiff’'s note. (d. at { 123, 125-26, 135-3840, 146). After Mr. Ruped departure, Mr.
Dehner took over personal repeatation of Plaintiff, includingepresenting Platiff on appeal,
and provided his opinion on her seeknegiew by the Ohio Supreme Courtd.(at { 59, 151).
Mr. Dehner’s last interactionith Plaintiff as her attorney was August 13, 2012, after which he
informed her that FBT was withdrawing from her cake.4t 11 59-61).

Plaintiff ultimately lost he case against her nephewdde Richard Sheward of the
Franklin County Court of Common Pleas, foundtftbecause she atteteg to recover on her
note more than six years after @secution, Plaintiff's claim wanot timely under Ohio law, and
the court thus entered judgment against Nendlin v. Zell No. 10CVH-14965 (Franklin Cty.
C.P. Oct. 12, 2011). On appeal, the Court of Appéai the Tenth Appellatdistrict agreed, and
further rejected Plaintiff's alternative argumentstio@ basis that they were not raised at the trial
level, and thus could not be considered on appéaldiin v. Zell No. 11AP-983 (Ohio App.
Aug. 7, 2012). The Tenth District twice denied Plaintiff's requtssit reconsider its decision.
Mindlin v. Zell No. 11AP-983 (Ohio App. Oct. 25, 201R)jndlin v. Zell No. 11AP-983 (Ohio

App. Dec. 31, 2012). Plaintiff opted not to seekiew by the Ohio Supreme Court.



In her Complaint, Plaintiff alleged at leasto distinct acts omalpractice by FBT and
several of the attorneys at the firm relatedhir representation of hen the promissory note
matter. First, she argued that Defendants erraste@advised her that heote would be subject
to Missouri’s ten-year statute bimitations, rather than Ohio’s»siyear period, eveif her case
were adjudicated in Ohiold. at {1 81-82, 84). Based on theggresentations, Plaintiff alleged
that she rejected an offer to sethe case against her nephew for $63,0d0a( 11 101-02, 104,
106-07). She further agreed to submit to the justszh of the Ohio court and to participate in
the declaratory action filed by heephew, with adverse resultgd.(at Y 74-76, 104, 123). As
the appellate court explainedyy' choosing Ohio as the forumrfpursuing her action, [Plaintiff]
was subject to Ohio’s statute of limitationseavif her claim wouldbe timely in Missouri.”
Mindlin v. Zell No. 11AP-983, 1 15 (Ohio App. Aug. 2012). Next, Plaintiff alleged that
Defendants erred when they failed to argue before the trial court any alternative or tolling
arguments under Ohio law. (ECF No. 2 at |1 72,56);Mindlin v. Ze]INo. 11AP-983, {1 17-
18 (“Appellant did not, howevemaise any of these [alternagl arguments [as to why the
promissory note was timely under Ohio law] in the trial court.

In ruling on Defendant’s motion for Summaryddgmment, this Court dismissed Mrs. Zell’s
claims against Ms. Laub, Mr. Bozelle, and Ms. Morris, but permitted her claims against Ms.
Klingelhafer, Mr. Rupert, Mr. Dehnernd FBT to proceed. (ECF No. 121).

A bench trial on the remaining claimsnemenced on April 10, 2017. (ECF No. 185).
The proceedings lasted four dayat the conclusion of Plaiiff's case, Defendants moved for
judgment on partial findings pursuant to Rule 52ft}the Federal Rules of Civil Procedure.
(Trial Trans., Vol. 5, ECF No. 222t 1019). Rule 52(c) provides:

If a party has been fully heard on an ssluring a nonjury trial and the court finds
against the party on that issue, the coury emater judgment against the party on a claim



or defense that, under the controlling law, ¢ maintained or defeated only with a
favorable finding on that issue. The court may, however, decline to render any judgment
until the close of the evidence. A judgmemt partial findings must be supported by
findings of fact and conclusions lafw as required by Rule 52(a).

After consideration, this Couadrally presented stjudgment on partidindings as well as
its findings of fact and conclusions ofnlaon April 14, 2017. (ECF No. 222, 1064-1076). It
rejected all three claims: éhegal malpractice claimd. at 1072), the breach of fiduciary duty
claim (d. at 1074), and the breach of contract cldith &t 1075).

As for the malpractice claim, ¢hCourt first noted that “[t]establish a cause of action for
legal malpractice, a plaintiff must show thestence of an attorneytient relationship giving
rise to a duty, a breaabf that duty, and damages proxtaly caused by the breach.ld.(at
1065 (citingRatonel v. Roetzel & Andress, L.R.2016-Ohio-8013, { 6, 147 Ohio St. 3d 485,
486, 67 N.E.3d 775, 777 (Ohio 2016)). The firm itstild not be directly liable for legal
malpractice, but may be vicarioudigble when one or more of its principals or associates are
liable for legal malpractice. Id. at 1066 (citingNat’l. Union Fire Ins. Co. of Pittsburgh v.
Wuerth 2009-Ohio-3601, 26, 122 Ohio St. 884, 600, 913 N.E.2d 939, 945 (Ohio 2009)).
The Court found that each of the Defendants hadttmney-client relationship with Ms. Zell
that gave rise to a duty, but determined thlas. Zell had not shown that Mr. Dehner, Ms.
Klingelhafer, or Mr. Rupert breael their respective duties.ld(at 1068-1070). The Court
observed that FBT attorngyhad, in fact, advised Mrs. Zell that the statute of limitations in
Missouri was perhaps more generous than ehabhio, and that she should consider seeking
counsel in Missouri to advisher on the apptable law. Id. at 1071-72). Under those

circumstances, no legal madgtice claim could lie.



To establish a breach of fiduciary duty, theu@ noted that “a platiff must show the
existence of a duty arising fronfiduciary relationship . . . , a failure to observe the duty . . . and
.. . aresulting injury.” Ifl. at 1072 (citingFranklin Park Lincoln-Merary, Inc. v. Ford Motor
Co, 530 F. App’x 542, 545 (6th Cir. 2013)). Mrs.llZargued that FBT héha fiduciary duty to
advise her—after the case was filed in Ohiolimfore Mrs. Zell was served—to file in Missouri
or to evade service of process on the Ohio suit by retreating to Flotdlaat {073). But, as
with the malpractice claim, the breach of fiduciary duty claim failed because Mrs. Zell was
advised of the statute of limitations issue in Oar “was told that if she wanted to pursue
collection, then they needed to take immedattons to determine whether the Missouri laws
were more favorable from lanitation vantage point.” 1(l.). Mrs. Zell'sfiduciary duty claim
therefore failed.

Finally, as for the breach of contract clatime Court noted thdtecause none of the FBT
attorney defendants were liable for legal madpice, there can be no finding of breach of
contract by FBT. Ifl. at 1075).

The case was dismissed with prejudiceApril 21, 2017. (ECF No. 200).

Plaintiff now moves for a “new trial,” “nedindings,” “relief from the findings of fact
and conclusions of law” presented at the cosiolu of the bench trial, and “relief from th[e]
Court’s Judgment. . . .” (ECF N&@11). Plaintiff also seeks to amend the trial record to correct
certain errors on the “Exhibit and Witness Ligteated during trial. (ECF No. 223).
. ANALYSIS
Mrs. Zell makes two main arguments for post-trial relief: First, she asserts that witnesses

for the defense gave false testimy at trial because they wetgeemingly-coached” to perjure

themselves, and that the Court based its judgroerthat testimony. (ECF No. 211 at 1-2).



Second, she argues—yet again—that there was reeragnt to transfer liability for the legal
sufficiency of her case from FBT to her son, JoaatBell, and that the @tirt therefore based its
determination at triabn a “falsehood.” Ifl. at 61-63). She seeks posgltrelief under Federal
Rules of Civil Procedur&2(a)(5), 52(a)(6), 52(b), 59(a)(1)B59(a)(2), 59(e)and 60(b)(3).
This opinion addressesach in turn.

A. Rule 52

First, Ms. Zell seeks relief under RU52(a)(5), 52(a)(6), and 52mf the Federal Rules
of Civil Procedure. As a thshold matter, Federal Rules Givil Procedure 52(a)(5) and
52(a)(6) are inapplicall&kule 52(a) governs tretandard of revievappellatecourts are to apply
in reviewing a trial court's desion and does not serve as iadependent vehicle for a trial
court’s reconsideratioaf its own findings.

Rule 52(b), however, does permit a trial ¢dar‘amend its findings—or make additional
findings” as well as “amend the judgmentfep. R. Civ. P.52(b). The underlying purpose of
Rule 52(b) “is to permit the corréah of any manifestreors of law or fact that are discovered,
upon reconsideration, bthe trial court.” Nat'l| Metal Finishing Co. v. BarclaysAmerican /

Commercial, InG. 899 F.2d 119, 123 (1st Cir. 1990). It“isot intended toallow parties to

! Rule 52 of the Federal Rules of €ivrocedure provides, in relevant part:
(8) Findings and Conclusions.

(5) Questioning the Evidentiary Support. A party may later question the sufficiency of the evidence
supporting the findings, whether or not the party requested findings, objected tonihnesd, to amend
them, or moved for partial findings.
(6) Setting Aside the Findings. Findings of fact, whether based on oral or other evidence, must not be
set aside unless clearly erroneous, and the reviewing court must give due regard for the trial court’s
opportunity to judge the witnesses’ credibility.
(b) Amended or Additional Findings. On a party’s motion filed no later than 28 days after the entry of
judgment, the court may amend its findings—or make additional findings—and may amend the judgment
accordingly. The motion may accompany a motion for a new trial under Rule 59.
FeD.R.Qv.P. 52.



rehash old arguments already consideard rejected by the trial court.Id. (citing American
Train Dispatchers Ass’'n Worfolk & Western Ry. Co627 F.Supp. 941, 947 (N.D.Ind.1985)).

Although her briefing is voluminous, at no point in 137 pages of legal memoranda
accompanying her post-trial motions does Mrdl demonstrate legal error, newly discovered
evidence, change in law, or manifest injustic Indeed, every one of Mrs. Zell’s post-trial
arguments were fully considered and subsequeajbcted by the Court at trial. Specifically,
she argues that because this Court dismissdurd-Party Complaint against her son, Jonathan
Zell (ECF No. 121), that it necessarilgllows that FBT and its attorneysaustbe liable for
malpractice. (ECF No. 211 at 18). Such aguarent depends on a logl fallacy: it assumes
both the existence of malpractice and the necgsesgistence of an entity liable for that
malpractice. Here, as the Cotound at trial, there was no madgtice becauseone of the FBT
attorney defendants breachedithduties to Mrs. Zell (ECF No. 222 at 1068-1070), and in fact
FBT attorneys actively advised her to seek counsel in Missoldi.at(1071-72).

Next, she argues th#te Court failed to consider itain email correspondence between
Jonathan Zell and FBTitarneys—email correspondence that iest excerpted in Mrs. Zell's
initial Complaint, and was subsequently addreédsegreat detail duringhe pendency of these
proceedings. (ECF No. 2, ECFONL17). This Court did not ignore those emails: it reviewed the
emails and after weighing the evidence containedeih, determined at trial that there was no
basis for a cause of actifor legal malpractice. See, e.g.ECF No. 206 at 9-10).

B. Rule 59
Next, Mrs. Zell argues that she is entitlether to a new trial or an amended judgment

under Rules 59(a)(1)(B), 59(a)(2), and 5%(ef the Federal Rules of Civil Procedure. Faced

2 Rule 59 of the Federal Rules of Civil Procedure provides, in relevant part:



with a Rule 59 motion, a court may choose, “ig thterest of judicial economy, to rely on its
earlier decision as the definitive resolution of ik®ues decided therein,” or it may “if it deems
appropriate, revisit any legal determinati® novoand alter, amend, or even reverse the prior
decision if justice so requires.Treesh v. CardarisNo. 2:10-CV-437, 2010 WL 4809111, at *1
(S.D. Ohio Nov. 17, 2010) (citinBinkley Co. v. Eastern Tank, In831 F.2d 333, 336 n. 4 (1st
Cir.1987);Huff v. Metropolitan Life Ins. Cp675 F.2d 119, 122 n. 5 (6th Cir.1982)). But Rule
59 does not give a party an optumity to “re-argue a case.”See Sault Ste. Marie Tribe of
Chippewa Indians v. Englerl46 F.3d 367, 374 (6th Cir. 1998). Indeed, such motions are
“seldom granted” because relief “contradicts notions of finality and repGséeinan v. United
States No. 2:05-CR-0043(1), 2017 WR266881, at *2 (S.D. Ohio May 23, 2017) (quoting
Thompson v. Kling\o. 4:16-cv-1926, 2017 WL 1166128, at(f2.D. Ohio March 29, 2017)).
Generally, courts will disfaor Rule 59 motions unless tineotion calls “attention to an
argument or controlling authority that was oweelted or disregarded in the original ruling,
presents evidence or argument that could not previously have been submitted, or successfully
points out a manifest error of fact or laud’ (quotingDavie v. Mitchell291 F. Supp. 2d 573,
634 (N.D. Ohio 2003)). If, on the other hand, a Rule 59 motionlynguébles with the Court’s

decision, the proper recourse is not a motionrémonsideration but instead an appeal to the

(&) In General.
(1) Groundsfor New Trial. The court may, on motion, grant a new trial on all or some of the
issues—and to any party—as follows:

(B) after a nonjury trial, for anyeason for which a rehearing has heretofore been granted in a suit
in equity in federal court.
(2) Further Action After a Nonjury Trial. After a nonjury trial the court may, on motion for a new

trial, open the judgment if one has been entdedd additional testimony, amend findings of fact

and conclusions of law or make new ones, and direct the entry of a new judgment.
(e) Motion to Alter or Amend a Judgment. A motion to alter or amend a judgment must be filed no later
than 38 days after the entry of the judgment.
FED.R.Qv.P. 59.



Sixth Circuit. McConocha v. Blue Cross & Blue Shield Mut. of Q80 F. Supp. 1182, 1184
(N.D. Ohio 1996).

Mrs. Zell presents no controlling authgrithat was overlooked ithe original ruling,
presents no new evidence, and has not convittdedCourt that its prior judgment contained
manifest errors of fact or law. Shesthfore cannot succeetda Rule 59 motion.

C. Rule 60(b)(3)

Rule 60(b)(3j “allows a district court to grantelief in cases of ‘fraud (whether
previously called intrinsic agxtrinsic), misrepresentation, misconduct by an opposing party.”
Info-Hold, Inc. v. Sound Merch., InG38 F.3d 448, 455 (6th Cir. 2008) (quotingpRR.Qv.P.
60(b)(3)). In this context, “[flraud is the &wing misrepresentation i material fact, or
concealment of the same when there is a dutysidatie, done to induce another to act to his or
her detriment.’ld. (citing BLACKS LAw DICTIONARY 685 (8th ed.2004); 37 Am.Jur.2d Fraud and
Deceit § 23 (2001) (“The five tradinal elements of fraud ... inde: a false representation; in
reference to a material fact; made with knowledgisdhlsity; with the intent to deceive; and on
which an action is taken in justifigbkeliance upon the representation.”); 18d®ES FEDERAL
PrRACTICE § 60.43[1][b] (3d ed. 1999) Pursuant to [Rule 60(b)(3)Judgments have been set
aside on a wide variety of alledjdrauds, such as allegatiotisat adverse parties failed to

properly respond to discovery requests, thusventing opposing parties from adequately

3 Rule 60(b)(3) of the Federal Rules of Civil Procedure provides, in relevant part:

(b) Grounds for Relief from a Final Judgment, Order, or Proceeding On motion and just terms, the
court may relieve a party or its legal representdtiom a final judgment, order, or proceeding for the
following reasons:

(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or misconduct by an
opposing party . . ..

FED.R.Qv.P. 60.



preparing for trial, to claims that evidence preedrat trial itself consisted of perjured testimony

or false documents.”)).

A motion under Rule 60(b)(3) is “neither substitute for, nor a supplement to, an
appeal."GenCorp, Inc. v. Olin Corp477 F.3d 368, 373 (6th Cir. 2007) (citirgpper v. Euclid
Manor Nursing Home, Inc867 F.2d 291, 294 (6th Cir.1989)ndeed, a Rule 60(b) movant
must show “extraordinary circumstancestiiying the reopening of a final judgmentGonzalez
v. Croshy 545 U.S. 524, 532 (20053€e also Carter v. Andersod85 F.3d 1007, 1011 (6th Cir.

2009)).

Mrs. Zell does not show the type of “extrdimary circumstances” required to succeed on
a Rule 60(b) motion.Cf. Gonzalez v. Crosb$45 U.S. 524, 532 (2005). Indeed, she does not
show fraud at all. Her onlgroof—such as it is—that withesséor the Defense provided this
Court with false testimony is her repeated assettiat she would not havered attorneys at her
own expense if she had intended to vest amspaesibility for the legal sufficiency of the
pleadings and briefs in her son, Jonathan ZEICF No. 211 at 61). This Court has had ample
time to consider this argumentrdeed, it has been the cruxMfs. Zell's case since she filed
her complaint in May 2013. (ECF No. 2) Aftefaur-day bench trial, invhich this Court had
the opportunity to heaestimony from several wigsses, this Court concled that Jonathan Zell
assumed strategic responsibility for the casealipgcting FBT attorneys to limit their role to
“correcting obvious errors in his iing,” such that they could ndte considered responsible for
malpractice on the choice of law issue. CEENo. 222 at 1069-1070). There simply is no

credible allegation of &ud that would cause th@ourt to reopen its considered judgment.

10



D. Plaintiff’'s Motion to Correct the Record

Finally, Mrs. Zell filed an unopposed motion tori@et clerical errorsn the Exhibit and
Witness List produced by theoGrt during the bench trial(ECF No. 197, 198). (ECF No.
224). The CourGRANTS Plaintiff's Motion to Correct th Record and acknowledges that
Plaintiff's Trial Exhibit Number£3, 150, 35, 121, 48, 42, 65, 118, 49, 279, 280,135, 64, and 93
were admitted into evidence at the trial.

. CONCLUSION

Plaintiff's Motion for Post-Tral Relief (ECF No. 211) iBENIED. Plaintiff’'s Motion

to Correct the Record (ECF No. 223Y3RANTED.

IT 1S SO ORDERED.

s/AlgenonL. Marbley
ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: January 8, 2018
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