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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
FRED ALLEN,
Plaintiff,
Civil Action 2:13-cv-00510
V. Magistrate Judge Elizabeth P. Deavers

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

OPINION AND ORDER

Plaintiff, Fred Allen, brings this actiainder 42 U.S.C. 88 405(g) and 1383(c)(3) for
review of a final decision of the CommissiomérSocial Security Commissioner”) denying his
applications for social security disability insnca benefits and supplemental security income.
This matter is before the Court for consideratioRlaifintiff’'s Statement of Specific Errors (ECF
No. 10), the Commissioner’s Memorandum in Opposito Plaintiff’'s Statemnt of Errors (ECF
No. 12), Plaintiff's Reply (ECF No. 16), andetladministrative recorECF No. 11). For the
reasons that follow, theommissioner’s decisioREVERSED and the case REMANDED..

l. BACKGROUND

Plaintiff filed his applications for disabilitgnd supplemental security income benefits on
April 12, 2010, alleging that he has been diedldince February 1, 2010, at age 50. (R. at 18,
23.) Plaintiff's application wadenied initially and upon reconsidgion. (R. at 18.) Plaintiff
sought ade novdhearing before an administrative law judge (“ALJTL.Y Administrative Law
Judge, Nino A. Sferrella, (“ALJ") held a hé&ag on March 22, 2012, at which Plaintiff was

represented by counsel. (R34t66.) A vocational expert, DMichale Klein, (“VE”) also
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appeared and testified. (R. at 62—6.) Onil&®, 2012, the ALJ issued a decision finding that
Plaintiff was not disabled. (Bt 18—-27.) The Appeals Councilrded Plaintiff’'s request for
review and adopted the ALJ’s determinatiorfiaal. (R. at 1-3.) Plaintiff then timely
commenced this action.

I. PLAINTIFF'S TESTIMONY

At the hearingPlaintiff testified that he was 52#grs old and single. (R. at 37.) He
received his GED while in prisond() He performed masonry work from 1996 until 1998 or
1999 when he began driving trucks for a livi(lg. 44-5.) He descrilbedriving trucks for
different companies until February of 2002610. (R. 43—-4.) He stated that he stopped
working as a truck driver at that time becausddgs hurt. (R. at 44.) He denied telling a doctor
that he was still driving a dump truck part time2012 and testified that he performed no work
for pay after he quit driving trucks in 20092010. (R. 39-41.) Plaintiff asserted that his leg
pain had gotten worse since its onset. (R. at 50-8#&.agreed that his leg pain prevented him
from being on his feet for very long and statiealt sitting for long periods caused him back
problems. (R. at 52.)

Plaintiff was diagnosed withepatitis C in 2008 and dialestin 2003. (R. at 45-46.) He
was initially prescribed insulin for his diates but was later prescribed several other
medications, including Metfanin and Humalog. (R. 46—47.) In 2010, while he was taking
multiple doses of insulin, Plaintiff had troublerembering to take his blood pressure pills. (R.
at 54.) Plaintiff stated, however, that disctor now thought that Plaintiff was doing “pretty
good” with regard to controlling his diabetelsl.) Plaintiff checks his sugar twice a dayd.)

Test results vary depending upon what hs bat he needs to watch his dietd. X



Plaintiff related that he began to experiepceblems with his lega little over a couple
of years” before the hearing. (R. at 47, 50-513girf@ff explained that héad pain in his knees,
calves, and lower thighs. (R. at 48, 51.) &dgeed that there had not been a medical
determination made about what was causindelgisssues. (R. at 50laintiff admitted to
taking more medicine than prescribed f@& leig pain and that his doctors changed his
medications after he informed them that he wa&eg codones in this manner. (R. at 50.) He
also admitted to a history of drug abuse but stated that his abuse was related to his pain and that
he had stopped abusing drugs atsmximonths prior to the hearingR. at 53.) He also testified
that was enrolled in a rehab program witthe last two year. (R. at 53.)

Plaintiff sought mental healfervices after his Fathené Uncle, both diabetic, passed
away in January and February of 2012, respectively. (R. at 58.) He reported that he sought such
services because his mind was “going downhill” and he sometimes felt sui¢tdal. (

[I. MEDICAL RECORDS
A. Plaintiff's Physical Impairments:

1. Treatment Records from Drs. BlackBuller, Niehaus-Sauler, and Jilani

Plaintiff received treatmentdm Dr. Black at Nationwide Children’s Hospital for at least
nine months before his alleged onset date bfley 1, 2010. Dr. Black’s records indicate that
Plaintiff sought treatment in May of 2009 ferectile dysfunction that caused him to be
distraught and tearful. (R. 223.) Dr. Black noted that &htiff presented with poorly
controlled diabetes, hepatify and hypertensionld() Dr. Black wrote that Plaintiff had not
seen a doctor for over a year at thanpaiter he lost insurance benefitigl.Y At that, and

subsequent visits, the treatmesetords reflect that Plaintiffgeneral appearance was good and



that he did not present with symptoms of acute distress. (R. at 225, 235, 247, 240, 263, 317, 335,
490, 477.)

While under Dr. Blacks’ care, ¢hrecords consistently nateat Plaintiff's diabetes
remained poorly controlled before and after hisged onset date, and that his compliance with
treatment was limited, his diet erratic or unh@gland that he struggled with the tenets of
diabetes management. (R. at 235, 239, 241,258,316, 323, 490, 476.) At several visits, the
records reflect that Platiff was not taking his medicatioms checking his ldod sugar regularly
(R. at 253, 316, 332, 335, 488, 476.) The recordsiadscate that Plaintiff admitted to taking
medications prescribed to Hather, even though he was advised not do so, and changing the
doses of the diabetic medications that hadn prescribed to him (R. at 253, 211.)

On February 5, 2010, after the alleged détenset, Dr. Blackvrote that Plaintiff
complained of: “Leg pain - deep achy pain in lower extremities. Bad at night, not with activity
not relieved by sitting.” (R. &61.) On April 9, 2010, Plaintifiescribed the leg pain as a
“constant throbbing” like “when you have the flu(R. at 272.) Theecords indicate that the
cause of Plaintiff's leg pain was unclear. (R2a#.) On Novembes, 2010, Plaintiff reported
still having pain in his lower legs localizedhis knee joints, but denieahy swelling. (R. at
316.) Dr. Black wrote that Rintiff's pain had been well managed with medicatidah) (On
January 21, 2011, Plaintiff continued to complafithrobbing leg pain that was worsened by
sitting or walking and describecdtk pain. (R. at 318.) It wasaig noted that # cause of the
leg pain was still unclear but that it could haverbeelated to neuropathy from the hepatits C or
diabetes, vascular issues, amhar spinal stenosis. (R.283.) The records reflect that

Plaintiff's gait was nevertheless moal at these visits. (R. at 263, 318, 333, 490, 477.)



Dr. Black did not prepare a report regardingiiiff's residual funtional capacity. He
did, however, provide a letter on Felmpal, 2011 that stated as follows:

| have the pleasure to care for the patient Fred Allen. Mr. Allen has been a patient

of mine for almost 18 months now. Heas a number of chronic medical

conditions which affect him on a daily 8. The degree of his limitations
include but are not limitetb frequent medical appoments, regular laboratory
checks, intensive home medication regimeatsonic daily pain and consultation
visits, Mr. Allen has alwaybeen reliable in keeping siappointments in spite of
these burdens. In addition to this he states that he is in charge of the medical care

of his elderly infirm mother, although | canrditectly confirm this as she is not a

patient of mine. In spite of his bedteanpts at coordinating all these tasks Mr.

Allen has had some difficulty in accomgliag all of his required tasks, such as

paper work. | truly believe this is due tiee burden of his sponsibilities. | do

appreciate any effort you may be ableafford him in revisiting his disability
appeal, in spite of him not completing the pay®k in a timely fashion.
(R. at 342.)

Plaintiff also received treatment frabrs. Buller and Niehaus-Suller at Nationwide
Children’s Hospital on June 20, Septem8gand September 30, 2011. (R. at 465-472, 454—
464, 446-452.) At all three visits, both doctors eithiat Plaintiff's diabtes was generally not
under control and that he wasn-compliant with his medicatins and blood sugar tests for
diabetes. (R. at 469, 450, 459.) At the June 20Sampdember 8 visit, Dr. Buller also noted that
Plaintiff had tested positive for cocaine. (R46%, 459.) Plaintiff stated that someone had put
something in his juice to help him with his knmagn after it was X-raye (R. at 467.) At the
June visit, Plaintiff also statetiat he had difficulty with walking. Dr. Buller, however, noted
that his gait was “stable and ba¢d,” that Plaintiff had no créps in either knee, and that
Plaintiff scored well on a strength testhi$ lower extremities. (R. at 467, 468.) At the
September 8 visit, Dr. Buller noted that Ptdfis knee pain had reportedly improved with a

cortisone shot although his lovatk pain was reportedly worse with weather changes. (R. at

456, 459.) Similarly, Dr. Niehaus-Suller wrote on September 30, that Plaintiff thought his knee



pain had improved with a cortisone injection, that Plaintiff had not received any subsequent
injections. (R. at 448.)

On June 20, 2011, Dr. Buller also reviewed X-rays of Plaintiff's knees. (R. at 469.) The
X-rays revealed no joint effusion soft tissue swelling, fractures dislocations in either knee.
(Id.) Both knees did have minimal osteophytosisl.) (The left knee had gaular calcifications,
and tiny ossifications suggestiof a remote MCL injury.ld.) The right knee had normal bony
mineralization. 1d.)

The record contains treatment notes fromJIdani at Nationwide Children’s Hospital
from November 2011 until February of 2012.. 88437.) On November 4, 2011, December 2,
2011, January 13, 2012, and February 10, 2012, Dr. Jilani noted that Plaintiff's diabetes was
uncontrolled although lab tests showed thatrfifdihad become more compliant with his
medications around December 2, 2011. (RI44x 418, 427, 408-409.) At several visits,
Plaintiff told Dr. Jilani that he experienced kngsan relief with cortisone injections but had not
been back to receive additidmajections. (R. at 438, 428, 409The treatment records from
every visit with Dr. Jilani reflect that Plaiffthad tenderness with palpitation to the knees but
there was no erythema, edema, effusion, sigmsf@eétion, or limits to Plaintiff's range of
motion. (R. at 440, 417, 427, 408.) The treatmeobrds from every visit also reflect that
Plaintiff's knee pain was stable and there wasncreased pain. (R. at 440, 428, 418, 409.) On
January 19, 2012, Dr. Jilani wrote thaintiff was grieving the lossf his Father in addition to
other feelings of depression about his medicalditions. (R. 418-419 Plaintiff planned to
seek counselingld.)

On February 12, 2012, Dr. Jilani completed athtal Assessment of Pain and Fatigue”

form. (R. at 345-347.) In it, Dr. Jilani indicatéwat he had treateddhtiff for chronic knee



pain secondary to osteoartigiof the knees, diabetes, hymersion, and hyperlipidemia since
September of 2011. (R. at 345.) Ditani wrote that although Pr#iff suffered from pain and
fatigue that would prevent him from working in a competitive work environment, he reasonably
expected Plaintiff's pain or fggue to improve with furthetreatment or time, specifically,
physical therapy and cortisone injectionkl.)( Indeed, Dr. Jalani oped that Plaintiff required
regular corticosteroid injectiongR. at 347.) He agreedathPlaintiff's symptoms were
reasonable and that he was not a malingerer. (5} He opined that Plaintiff could sit for
about four hours at one timathout resting, and stand or wdir less than two hours without
resting. (R. at 346.) He further opined thatiRiff could lift up to t& pounds occasionally but
never lift more than that and thHRakaintiff could not be reasonabéxpected to be reliable about
attending eight hour work days, forty hours a wekk) (He also advised Plaintiff to ice his
knees for his pain. (R. at 347.) Neverthelesgliianot believe that Bintiff’'s concentration
was adversely impacted by pain or fatigue or gaan impacted Plaintiff's ability to use his
hands or manipulate items. (R. at 346

2. State Agency Physician, Walter Holbrook, M.D.

On July 29, 2010, state agency physician, Dr. Holbrook, reviewed Plaintiff's file and
assessed his residual functionapacities. (R. at 278—-284). Dr. Holbrook opined that with
regard exertional limitations, Plaintiff couttcasionally lift 20 pounds and frequently lift 10
pounds. (R. at 279). He also opirthdt Plaintiff couldstand or walk or sit for about 6 hours in
an 8 hour workday.|d.) He further opined that Plaiffthad no pushing or pulling limitations
and that Plaintiff could frequently balance atasionally climb ramps or stairs, stoop, kneel,
and crawl. (R. at 279-280.) With regard totpeal limitations, Plaitiff could never climb

ladders, ropes or scaffolds, @ouch and should avoid even moate exposure to hazards such



as machinery and heights. (R. at 280, 282.)opleed that Plaintiff hado manipulative, visual,
or communicative limitations. (R. at 281-282.) fidend Plaintiff's allegations to be mostly
credible. (R. at 283.) He did not give any giito Plaintiff's treéing physician, Dr. Black,
because Dr. Black never provided a statementdegaPlaintiff's physical capabilities. (R. at
284.) Dr. Holbrook’s assessment was reviewadl &firmed by state agency physician W. Jerry
McCloud, M.D. (R. at 343).

B. Plaintiff's Mental Impairments

1. Evaluating Psychologist, Scott Lewis Donaldson, Ph.D.

On August 5, 2010, state agency psycholdgesitt Lewis Donaldson consultatively
evaluated Plaintiff and asseddds mental functional capiéies. (R. at 286—290.) Dr.
Donaldson interviewed Plaifftabout his work, familyand health historiesld.) Plaintiff
admitted to participating in alcohol and druginseling and described medications he had been
prescribed in the past. (R.286.) He stated that he wad dependent upon alcohol and had not
used cocaine or marijuana in the past fouryéeat currently participated in a drug treatment
regimen at South East Mental Hospitéd. X Plaintiff reported working out on his bike, drinking
coffee and watching television. (B 289.) He also report@doking, cleaning with help, doing
laundry, shopping monthly, and leaving home two or three times a wegkHg lives with his
mother, has a few friends and likes fishing.)(

Dr. Donaldson wrote that Plaintiff wappropriately dressed and his hygiene and
grooming were adequate. (R. at 287.) miHireportedly undett®od the purpose of the
examination. Ifl.) Plaintiff's speech fell within normal liits and he did not manifest evidence
of flights of ideas otoose associationdd() Plaintiff's affect was not, however, appropriate and

instead appeared flat and agitated.) ( Plaintiff appeared to retaas the interview went on and



he established a “cautious rapportld.Y Symptoms of mania we reported and observed.

(Id.) Plaintiff was alert and orientad person, time, and place. (R. at 288.) He did not appear
confused and his memory was intatd.)( His ability to perforrmental arithmetic and reason
abstractly were on par with hagher cognitive skills; he appeartabe of normal intelligence
although Dr. Donaldson opinedattPlaintiff's awareness dihe world around him may be

limited. (Id.) Dr. Donaldson wrote th&laintiff's judgment may ab be limited and he may

need assistance making important decisitmasiihis future, conductg living arrangements,

and managing fundsld()

Plaintiff described having a normal appebi# trouble falling ad staying asleep, and
reported napping during the day. (R. at 2886 reported weeping about twice a month and
having protracted feelings guilt about prison.I{l.) He also experienced feelings of
hopelessness, helplessness, and worthlessnessasion and described symptoms indicative of
a mood disorder, such as diminished interesictivities, insmnia, and fatigue.lqd.) He did
not, however, experience suialdr homicidal ideationld.) He reported that his kids keep him
feeling strong and that he enjoygaending time with his daughteld( Dr. Donaldson opined
that Plaintiff suffered from situational anxtednd worry which makes him restless and edgy, but
without panic-like symptomsld.) He did not have hallucitians or delusions but did obsess
about his lack of sex driveld()

Dr. Donaldson diagnosed Plaintiff withrigralized anxiety disorder, polysubstance
dependence in full remission, and bipolar disorddr) (Dr. Donaldson opied that Plaintiff's
ability to understand rememband carry out one or two st@b instructions may not be
impaired. (d.) His ability to perform repetitive $&s is not impaired although his motivation,

ability to attend to relevant stimuli, and téthstand stress and pressures associated with day-



today work activities may be moderately impairéd.)( His interpersonal skills and the ability
to relate to supervisors and cowerk appear to be mildly limitedd() Dr. Donaldson’s
assessment was reviewed and affirmed by staecggpsychologist Deryck Richardson. (R. at
344).

2. Reviewing Physician, Paul Tangeman, M.D.

On August 18, 2010, state agency psychologistl Pangeman, reviewed Plaintiff’s file,
including Dr. Donaldson’s condative evaluation. (Rat 292-308.) He opined that Plaintiff had
moderate limitations in three ared3:the ability to mentain attention and concentration for long
periods of time; 2) the ability to completermal workday and workweek without interruptions
from psychologically based symptoms angéoform at a consistent pace without an
unreasonable number of interruptipaad 3) the ability to resporappropriately to changes in
the work setting. (R. at 292—-293.) He further eplithat Plaintiff's social skills are generally
appropriate for everyday interamti, his cognition is itct, and Plaintiff was independent in all
activities of daily living.(R. at 294.) Plaintif allegations of deprs®n were credible but
Plaintiff retained the ability to perform sihgpto complex work with limited production
standards.lg.) Dr. Tangeman’s assessment was reviewed and affirmed by state agency
psychologist Deryck Richarda. (R. at 344).

. VOCATIONAL EXPERT EVIDENCE
A.  The Vocational Expert Testimony

The VE testified that Plaintiff's past relevamork as a truck driver was semi-skilled and
was performed at both medium amehvy levels of exertion. (Rt 62—63.) He also testified

that Plaintiff did not possess any skills that were transferaltightoor sedentary work. (R. at

63.)

10



The ALJ did not pose any hypothetical questitmthe VE. (R. at 62—65.) Instead, the

ALJ asked the VE to examine the RFCs pregdy several doctors. Specifically, the ALJ

asked the VE to consider the RFC prepared by non-examining staieyguhysicians Walter

Holbrook, M.D. and Paul Tangeman, Ph.D. (R. at 63.)

Q: So the — we've got a state agency light in [the physical RFC prepared by Dr.
Holbrook], that would not disable him if | accept that.

A: No.

Q: Do you see anything in [the mental Rp@pared by Dr. Tangeman] that would help
the claimant? His not being able to dayakind of work, that's [Dr. Tangeman’s
RFC], the review, mentdlinctional capacity, 8/8/10.

A: They conclude that he retains thelipito perform simple and complex work task
(sic) with limited production sindards. | believe all diis past work required the
ability to have some level @roduction and they weremseskilled and complex. So |
don’t think —

Q: It would rule outall unskilled work?

A: | don't believe it would, not this RF@ut | think it would allow — | think it would
preclude the work that he did.

(Id.) The VE did not testify about what typad how many jobs there were that could be

performed by an individual with the limitatiomsntained in containeid these two RFCs.

B.

The Vocational Analysis

The record contains a onegeaVocational Analysis prepeat by state agency vocational

specialist, Moriah Keith, on September 9, 2010. (R78t) The analysis pvides, in relevant

part:

[Plaintiff] is 50 years old and closely approaching advanced age currently and at
his [alleged onset date]. He has a GHids RFC states that he could lift 20
pounds occasionally and 10 pounds frequenithe. could walk, stnd, or sit for 6
hours/day. He could occasionally climb ramps and stairs, stoop, kneel, and crawl.
He could frequently balance. He couldreeclimb ladders, rope or scaffolds or
crouch. He must avoid even moderat@osure to hazards. His [mental RFC]

11



states that he could perform simpte complex work with limited production
standards.

Additional information wouldbe required to make deteimations at steps 4a and
4b such as what types of trucks he drdwewever, even if this information were
obtained, vocational rule 202.t#iides a finding that theamant is not disabled
at step 5. He has an RFC for a widega of light work ad there are no physical
or mental non-exertional limitations thatould significantly erode the light
occupational base.

The following occupations are withindttlaimant’'s RFC and [mental RFC]:
Photocopying-Machine Operatmerical and kindred) 207.685-014
Marker (retail trade) 209.587-034

Waxer (glass products) 779.687-038

These jobs exist in sufficient numbers in the general economy such that a job adjustment
is reasonable.

(1d.)
V. THE ADMINISTRATIVE DECISION

In his April 16, 2012 determination, the Afaund that Plaintiff had the following
impairments that, taken collectively, are sevaepatitis C, diabetes mellitus, a depressive
disorder, an anxiety disorder, apdlysubstance abuse. (R. at 2Hg further found that Plaintiff
did not have an impairment or combination opairments that met or medically equaled one of
the listed impairments.ld.) The ALJ set forth Plaintiff' sesidual functional capacity (“RFC”)
in the written determination as follows:

After careful consideration of the entire record, | find that [Plaintiff] has

the residual functional capacity torfiem less than a full range of light

work as defined in 20 CFR 404.1567ém)d 416.967(b) . . . . Specifically,

[Plaintiff] is further precluded fromllawork involving frequent crouching,

or climbing ladders, ropes, or scaffoldde can balance frequently, and he

can occasionally climb ramps and staiHe can stoop kneel, and crawl no

more than occasionally . . . He retthe ability to perform simple to
complex work tasks with limited pdoiction standards . . . .

12



Based upon the VE’s testimonygtiALJ found that Plaintiff @uld not perform any of his
past relevant work and had not airgd any job skills that coulde transferred to sedentary or
light work. (R. at 25.) The ALJ also noted tHaintiff was approachg advanced age at the
alleged date of onset, had a high school etitucaand could communicate in English. (R. at
25.) The ALJ explained that he needed emsider these findings in conjunction with the
Medical-Vocational Guidelines, 20 C.F.R. P4@i4, Subpart P, Appendix 2, to determine if
Plaintiff could successfullpdjust to other work.

The ALJ wrote:

If the claimant can perform all or substially all of the errtional demands at a

given level of exertion, medical-vocatial rules direct a finding of either

“disabled” or “not disabled” depentdj upon the claimant’s specific vocational

profile . . . When the claimant cannotrioem substantially k& of the exertional

demands of work at a given level ekertion and/or he has nonexertional
limitations, the medical-vocational les are used as a framework for
decisonmaking unless there is a rule thatates a finding of “disabled” without

considering the additional exertional/nonexertional limitations . . .

(R. at 26). The ALJ explicitly stated thairsuant to his RFC determination, Plaintiff was
unable to perform a full range of light worlgdathus acknowledged that the medical-vocational
guidelines were merely a framework for determgnif Plaintiff could adjust to other workId()
Because they were merely a framework, the ALJieily stated that hevould rely upon the VE
testimony to determine the extent to whichiRiff's limitations erode the unskilled light
occupational base. The ALJ wrote:

If [Plaintiff] had the residual functional capacity to perform thk range of light

work, a finding of “not disabled” wodl be directed by the Medical-Vocational

Rule 202.15. However, [Plaintiff's] abilitto perform all or substantially all of

the requirements of this level of wotkas been impeded by some additional

limitations. To determine the extent toialthese limitations erode the unskilled

light occupational base, | asked the voaaioexpert whether jobs exist in the

national economy for an individual witfPlaintiff's] age, education, work
experience, and residual functional capacity.

13



The vocational expert reptighat given these factorie individual would be

able to perform the requirements of alesrange of unskilled work at the light

exertional level.
(Id.) Despite this passage in the determinatiom AhJ did_not ask the VE whether jobs existed
in the national economy for an individual withaRitiff's background and RFC. Nor did the VE
ever testify that an individual with Plaintiffigrofile would be able to perform the requirements
of a wide range of unskilled work at the light exertional level. These statements do appear,
however, to be consistent with the VocationabBmis provided by Moriah Keith on September
9, 2010.

V. STANDARD OF REVIEW

When reviewing a case under the Social 8gcAct, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.’Rabbers v. Comm’r of Soc. Sé&82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 20073ge alsal2 U.S.C. §
405(g) (“[t]he findings of the Qmmissioner of Social Security as to any fact, if supported by
substantial evidence, shall be conclusive . . .Uhder this standard, “substantial evidence is
defined as ‘more than a scintilla of evidencelbas than a preponderance; it is such relevant
evidence as a reasonable mind might acaepidequate to support a conclusioRdgers 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Hum. Sery&5 F.3d 284, 286 (6th Cir. 1994)).

Although the substantial Ekence standard is deferentialisinot trivial. The Court must
“take into account whatever in the recdairly detracts fronjthe] weight™ of the
Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting

Univ. Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). Neveltss, “if substantial evidence

supports the ALJ’s decision, thzourt defers to that finding ven if there is substantial

14



evidence in the record that wouldvessupported an opposite conclusiornBlakley v. Comm’r
of Soc. Se¢b81 F.3d 399, 406 (quotin{ey v. Callahan109 F.3d 270, 273 (6th Cir. 1997)).
Finally, even if the ALJ’s decision meets théstantial evidence starnda“a decision of the
Commissioner will not be upheld where the S8#s to follow its own regulations and where
that error prejudices a claimant on the meritdeprives the claimant of a substantial right.””
Rabbers582 F.3d at 651 (quotirgowen v. Comm’r of Soc. Se478 F.3d 742, 746 (6th Cir.
2007)).
VI. LEGAL ANALYSIS

Plaintiff raises several assignments of errdegst, Plaintiff essentially argues that
substantial evidence does not support the ALJ'sriimdinat he is able to perform other work
significantly available inhe economy despite his impairmenBaintiff also asserts that the
ALJ erred by improperly assessing medigginion evidence and by failing to find that
Plaintiff's knee and leg inrgirment were severe.

A. DecisionalFramework

In determining whether a claimant is disahl ALJs are required to perform a five-step
analysis:

1. If the claimant is doing substantgainful activity, he is not disabled.

2. If the claimant is not doing substantial gainful activity, his impairment must
be severe before lwan be found disabled.

3. If the claimant is not doing substantial gainful activity and is suffering from a
severe impairment that has lasted or is expected to last for a continuous period
of at least twelve months, and hisparment meets or equals a listed
impairment, the claimant is presumatisabled without further inquiry.

4. If the claimant’s impairment doesot prevent him from doing his past
relevant work, he is not disabled.

15



5. Even if the claimant's impairment does prevent him from doing his past
relevant work, if other work exists in the national economy that
accommodates his residual functional capacity and vocational factors (age,
education, skills, etc.) he is not disabled.

Jordan v. Comm’r of Soc. Seb48 F.3d 417, 422 (6th Cir. 2008) (citidplters v. Comm’r of
Soc. Se¢127 F.3d 525, 529 (6th Cir. 1997).

At the fifth step, “[a]n ALJ is to employ thgrids, found at 20 C.F.R. Part 404, Subpart P,
Appendix 2.” Id. at 423. The grids provide a serievotational patterns and direct conclusions
of either “disabled” or “not disabled” whehe facts match the pattern. 20 C.F.R. Part 404,
Subpart P, Appendix 2 § 200.00. Where the chanatits of the claimant exactly match the
characteristics in one of the rules, the grid determines whegmeficant numbers of other jobs
exist for the person or whethihat person is disableW/right v. Massanari321 F. 3d 611, 615
(6th Cir. 2003) (citingHurt v. Sec. of Health & Human Sern@16 F.2d 1141, 1142-43 (6th
Cir.1987) (per curiam). However, in this caadere Plaintiff's impaments do not precisely
match any specific rule, hisgidual functional capacityi¢ht work with additional
nonexertional restrictions) must be used as tipeagiate framework to determine whether he is
disabled.Id. (citingKirk v. Sec. of Health & Human Serv667 F.2d 524, 530 (6th Cir. 1981)
(“A claimant’s capacity to perform work must bealuated in light of his age, his education, his
work experience, and his impairments, including his pain.”) (internal citation omitted)).

In addition, “[d]ifferent evaluative framewaslapply to claimants with exertional and
nonexertional limitations.Jordan,548 F.3d at 423. Exertional limitations are limitations on a
claimant’s ability to meet the strength regunents of a job, sudas carrying, lifting, and
pulling. 20 C.F.R. 88 404.1569a(b), 416.969a(b). tl@nother hand, nonexertional limitations

are limitations that affect the claimant’s abiliotymeet the job demandsgher than strength, such

as anxiety or difficulty concentratin@0 C.F.R. 88 404.1569a(b), 416.969a(b). The United
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States Court of Appeals for the Sixth Cirdugts acknowledged the geakrule that when “a
claimant has nonexertional impairments along@ombination with egrtional limitations, the
ALJ must treat the grids as only a framewfwkdecisionmaking, and must rely on other
evidence to determine whether a significant nunob@rbs exist in thenational economy that a
claimant can performJordan 548 F.3d at 424 (citinBurton v. Sec’y of Health & Human
Servs.893 F.2d 821, 822 (6th Cir. 1990)). Indeedsuch circumstances, it is typical for an
ALJ to rely upon VE testimony as other evidetazenake that determination.

B. The ALJ’'s Analysis at Step Five

In this case, when the ALJ considered thdsgrhe noted that gf rule 202.15, from the
light work table, would direct arfiding of “not disabled” if Plainti “had the residual capacity to
perform thefull range of light work.” (R. at 26.5ee als®0 C.F.R. Part 404, Subpart P,
Appendix 2, § 202.15 (requiring a finding of disabledpersons closely approaching advanced
age, with a high school eduaati and transferrable skilled semi-skilled work experiencé).
Nevertheless, the ALJ acknowledged that Plainbfild not perform a full range of light work
because he had additional limitatiorid.X Accordingly, the ALJ stted that he elicited and
relied upon testimony from the VE about whetjodis existed in the national economy that an
individual with Plaintiff'sprofile could perform. I1fl.) The ALJ wrote that the VE testified that
an individual with Plaintiff’'s prafe would be able to perform a fde range of unskilled work at
the light exertional level.” (R. at 26.) Butasted previously, the ALJ did not elicit such
testimony— the VE never testified all about these points. Atost, the VE testified that the

limitations in the ALJ's RFC, “would not ruleut all unskilled wdk.” (R. at 63.)

' The ALJ likely intended to reference 20 C.F.R. Part 404, Subpart P, Appendix 2, § 202.14,
which also directs a finding of “not disableidit persons closely approaching advanced age,
with a high school education, andn-transferrable skéld or semi-skilled work experience.
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What appears to have occurred is thatALJ relied instead upon the Vocational
Analysis prepared by Moriah Keith on Sepbemn9, 2010, which contains the same statements
found in the ALJ’s analysis at step five. @.26, 177.) The question then is whether the
opinion of a state agency vocational specialistlmanelied upon in this manner. The Court
concludes that it cannot.

“Social Security Ruling 00—4p clarifies thatcational experts are individuals who
provide testimony before ALJs and vocational spet¢sapsovide evidence to adjudicators at the
state agency disability determination servicdgrienez—Cruz v. Astrubp. 09-1812, 2012 WL
1207387, at *14 n.10 (D. Puerto Rico Adrl, 2012); SSR 00—-4p, 2000 WL 1898704, at *1.
Notably, “[n]either the SSA’s rules, policies mmactices require that [vocational specialists
possess] qualificationsatsame as or similar to thosetlé vocational experts who advise
administrative law judges at higher levefsSSA’s disability claim review.Laird v. Stilwill,

969 F.Supp. 1167, 1177 (N.D. lowa 1997). Here,dwmr, the administrative record in the
present case never identifies the qualificatiorsspssed by vocational specialist Moriah Keith
or the method she used to perform Yecational Analysis. (R. at 177.)

Plaintiff's opportunity for cross-examination wouhlso be curtailed if an ALJ could rely
upon an opinion offered by a state agency vocational specialist instead of a VE. Whenever a VE
provides testimony or written resg®@s to interrogatories at the hearing level, the claimant “has
the right to review and respond to the [vocatlaaert] evidence pridio the issuance of a
decision.” SSR 96-9p, 1996 WL 37418510 n.8. No such proteotis exist at the agency
level.

In light of these consideratis, the Court finds that substil evidence fails to support

the ALJ’s finding at step five of the sequentiahlysis. Given that Plaintiff is not able to
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perform the full range of jobs within the specified category (light), additional evidence was
required to adequately supporétALJ’s determinations at stépe. Importantly, “where
[vocational expert] testimony is offered, therestibe an opportunity for review and response
under the regulations. Without][&ntiff having had this oppounity, the vocational analysis
cannot be treated as a substitute for VE testimddyagnola v. AstryéNo. 09-CV-10846, 2010
WL 4181162, at *5 (D. Mass. Oct. 19, 2010) ¢imtal citations and quotation marks omitted);
see also Cohoon v. Astrugo. CV-10-1219-HZ, 2011 WL331568, at *11 (D.Or. Aug. 30,
2011) (holding that, even where a state agencatanal specialist and hqualifications were
identified, reliance on her opinion was @apropriate at theearing level).

C. The Commissioner’s Alternative “Method of Proof”

The Commissioner asserts that the ALJ'&dwuination is suported by substantial
evidence. The Commissioner claims that althoaig ALJ typically relies upon VE testimony to
prove that significant numbers of jobs éxisthe economy, an ALJ may instead use the
Medical-Vocational Guidelines to prove that gawvhen a claimant can perform a wide range of
jobs at a particular leve(ECF No. 15, at 4.) This is because the grid contains accepted
administrative findings about theailability of jobs for peoplevho can perform a full range of
work at a particular levelKirk, 667 F.2d at 535 (“When the claimant does indeed match one of
the grid’s patterns, theadl the grid does is announce thabstantial gainful work in the national
economy is available for that particular indivitlua other words, once a finding is made that
the individual can do light work, for exampleetbrid operates to declare that light work is
available.”) The Comrssioner argues that consequently, substantial numbers of jobs will also

be available to people who can do a widegeaof work at a particular leveld. at 529.
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Nonetheless, the ALJ mistakenly indicated that the VE testified that Plaintiff could
perform a “wide range of unskilled work at thght exertional level.” (R. at 26.) The VE,
however, offered no such testimony. Thus, assgrhat the ALJ could use the guidelines to
establish that there are significant number®bs$jfor persons who can perform a wide range of
work at the light exertional \el, the ALJ did not rely upon sulasitial evidence to determine
that Plaintiff is a person who can perforrwige range of work at the light exertidriavel.

The cases cited by the Commissioner are unavailing. None of them involves an instance
where an ALJ purported to rely upon VEtte®ny that was not elicited. For instanZejgler v.
Sullivanis cited for the proposition that VEstemony is not required when a claimant’s
nonexertional limitations do not preclude a “wrd@ge” of work at an exertional level. (ECF
No.15, at 5.) 1990 WL 6954 (6th Cir. 1990). Zeigler, however, the ALJ specifically found
that the grid, specifically, gricule 201.21, was applicable and tlaged to rely upon it because
the claimant’s capacity to perform a widege of sedentary work was not impeded by
additional nonexertional limitationdd. at *2. Indeed, the court essentially found that the ALJ
in that case determined that the Plaintiff could perform substantially all of the requirements for
sedentary workld. Here, in contrast, the ALJ determined that the grid, specifically, grid rule
202.15, did not apply because Plaintiff's claimant’gitglto perform all or substantially all of
the requirements of light work was impedey additional limitations. (R. at 26.)

Similarly, the Commissioner cité&rk for the proposition that “the Sixth Circuit has
expressly rejected the notioratHany allegation of nonexertial limitations’ demand use of
vocational testimony.” (ECF No.15, at 3p7 F.2d at 530. In that case however, the ALJ
found that the claimant’s nonexertional limitatiomere “insufficiently severe to alter the

conclusion that the claimant coudd a full range of light work.”ld. Here again, however, the
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ALJ found that Plaintiff's additinal limitation did prevent him from performing a full range of
light work. (R. at 26.)

Moreover, even if the Commissioner were ectrthat the ALJ can rely on the guidelines
instead of VE testimony, it is notedr in this case th#tte ALJ did so. Inded, it is not entirely
clear what the ALJ relied upon because he d¢gstimony that was not proffered. That alone
prevents this Court from performing meanulgieview and militates in favor of remand.

VIl.  DISPOSITION

In sum, the ALJ’s step five determinatiomist supported by subst@dtevidence. This
finding obviates the need for in-depth analysi®aintiff's remaining assignments of error.
Thus, the Court need not, and does not, resshather the alternative basis Plaintiff asserts
support reversal and remand. Accogly, the Commission&s decision IREVERSED. The
case IREMANDED for a rehearing pursuant to Serderirour of 42 U.S.C. § 405(qg).

IT IS SO ORDERED.
Date: September 24, 2014 Eirabeth A. Preston Deavers

Elizabeth A. Preston Deavers
UnitedStatedMagistrateJudge
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