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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
ROBERT LECH,
Plaintiff,

Civil Action 2:13-cv-518

Judge Michael H. Watson

M agistrate Judge Elizabeth P. Deavers

THIRD FEDERAL SAVINGS AND
LOAN ASSOCIATION OF CLEVELAND,

Defendant.

REPORT AND RECOMMENDATION

This matter is before the United StatMagistrate Judge for a Report and
Recommendation on Defendant’s fibm to Stay Under Theory of Abstention. (ECF No. 6.)
For the reasons that follow, itRECOMMENDED that Defendant’s Motion to Stay be
DENIED. The abstention principlesaounced by the Supreme Courtiounger v. Harriglo
not apply to this case401 U.S. 37 (1971). Instead, this Court must consider the abstention
doctrine found in irColorado River Water Consertian Dist. v. United State€24 U.S. 800
(1976). Pursuant to ti@olorado Riverdoctrine, abstention is not warranted because neither
party has asked this Court to exergrseemor quasi in remurisdiction, and so far as the Court
can discern, the state-courbpeeding has not progressed.

l.

On May 30, 2013, Plaintiff, Robert Lecligefl this action against Defendant, Third

Federal Savings and Loan, seeking money danfagedeged violation®f the Real Estate

Settlement Procedures Act, 12 U.S.C. § 2608eq(*RESPA”), and the Truth in Lending Act,
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15 U.S.C. 8 160&t seq(“TILA”"). (ECF No. 1.) Specifical, Plaintiff alleges that he executed
a promissory note and mortgage on SepterhiBe2002, for his principle dwelling in Dublin,
Ohio. Defendant was the ownerigmnator, and servicer of the untieng loan. Plaintiff further
alleges that he sent a “qualdievritten request” to Defendaah April 3, 2013, disputing various
loan charges and seeking information aboetlttan, includig a reinstatement quote and the
name and contact information fibre loan’s master servicerld(at 9 23.) On April 24, 2013,
Defendant responded toaitiff's April 3 letter. Plaintif alleges that Defendant’s response
letter included a reinstatement quote but faitedrovide all of theequested information,
including information about the rater servicer and how the retatement quote was calculated.
The response also allegedly faikedndicate that Defendant instigated the carerns Plaintiff
raised in his April 3 letter, fed to make corrections to Phiff’'s loan account, and failed
clarify Defendant’s position with regard toaititiff's account. Plainff alleges that these
deficiencies run afoul of RSP&nd TILA. He seeks actual dstatutory money damages plus
attorney’s fees and costs.

On June 17, 2013, Defendant filed a foosdkre action in Del@are County Common
Pleas Court in Delaware County, ©hagainst Plaintiff and other3hird Fed. Savings and
Loan Ass’n of Cleve. v. Lech, et &lg. 13-CVE-060521 (Delaware Cty. C.P. Ct.)In that
foreclosure action, Plaintiff filed an answer as$erted counterclaims identical to the RESPA
and TILA claims he asserts inighaction. Although thearties have failed to inform this Court

of the status of the statexrt action, the Delaware Coyntourt of Common Pleas docket

!Defendant also filed a forecla® action against Plaintiff ian Ohio state court in 201Third
Federal Savings and Loan Ass’n of Cleve. v. Lech, dflal.11-CVE-010122 (Delaware Cty.
C.P. Ct.) (filed January 25, 2011). Defendasdeats that the 2011 cgs®ceeded to judgment

but that both parties moved to vacate on appB#intiff did not rése the TILA and RESPA
claims at issue in this case in the 2011 action as those claims did not arise until the Spring of
2013.



indicates that there have besmadditional filings since Plaintiff's answer and counterclaims in
that action?

Defendant moves this Court to stifiys action on the basis of t@ungerabstention
doctrine. Plaintiff opposes Defendant®tion. The Undersigned finds thdbungelis
inapplicable, and based on the information befoeeGburt at this juncturdinds that abstention
underColorado Riveris unwarranted.

.
A. The Younger Abstention Doctrineis I napplicable

The Unites States Suprer@eurt recently restated i¥oungerurisprudence, reiterating
thatYoungerabstention is warranted only ‘iaxceptional circumstances3print Commc’n, Inc.
v. Jacobs, S.Ct. , 2013 WL 6410850, at *6 (Dec. 10, 2013) (ciegs Orleans Public
Serv., Inc. v. Council c€ity of New Orleans491 U.S. 350, 364 (1989)). Such circumstances
exist in only three types of casdsl. First, Youngemprecludes federal frusion into ongoing
state criminal prosecutionsd. Second, abstention is warredtwhen a civil enforcement
proceeding in state court is akin to arénal prosecution in certain respectd. at *6—7.

Finally, federal courts should refrain from inenihg with civil proceedings involving a state
court’s ability to perform its judicial functiond.

This case does not fall into any of thoseéhcategories. Theadt and second categories
are inapplicable because the foreclosure cageildl, not criminal, proceeding. Nor does the
state foreclosure case resemble a criminadgxution in any respect. Civil enforcement

proceedings that are akin to criminal prosecutigpgcally involve a sta actor initiating a suit

The Court properly takes judiciabtice of the Delaware CounGourt docket. State-court
proceedings, which are a matter of public recoreet the criteria found in Rule 201(b) of The
Federal Rules of Evidence. Fed. R. Evid. 2C@bnsequently, pursuant to Rule 201(c), the Court
may take judicial notice dhe state-court proceedingkl.



against a federal plaintiff in state court in ortiesanction the federal plaintiff in some manner.
Id. at *7. See alsdiddlesex Cnty. Ethics Comm. v. Garden State Bar A4S@i.U.S. 423, 433—
34 (1982) (state-initiad disciplinary action agaihkwyer for violation ofstate ethics rules akin
to criminal prosecution®hio Civil Rights Comm’n v. Dayton Christian Schs., I14¢7 U.S.

619 (1986) (state-initiated administrative proceediogasnforce state civil rights laws akin to a
criminal prosecution). Here, the state-courtacts a garden variety foreclosure case between
private parties to a promissory note. Noestttor is involved, and no formal sanctions are
sought against this Plaintiff in that matter.

In their briefings, the parties devote colesable attention to the Supreme Court’s
decision inMiddlesex asserting that it holds th&bungerabstention is required whenever three
conditions are met: (1) there are on-going gtadecial proceedingg(2) those proceedings
implicate important state interests; and (3) tlagesproceedings offer an adequate opportunity to
raise constitutional challenges. (Def.’s MotE€F No. 6; Pl.'s Mem. in Opp. 3, ECF No. 9.)
But as the Supreme Court recently clarifistigdlesexwas an action brought by a lawyer in
federal court to challenge a New Jersdyast committee investigation against hi®print,2013
WL 6410850 at *8. That investigation constitige quasi-criminal enforcement proceeding that
fell squarely within the secormhtegory of cases that warrafdungerabstention.ld. at *8-9.

The three conditions iMiddlesexwere not dispositive and were merely additional factors
considered by the Courtd. The factors did not expantbungeis reach beyond the three
existing categoriesld.

Lastly, this case does not fall into the third category wkertegeris applicable because
going forward in this matter will not interfere withe Ohio court’s ability to perform its judicial

function. Cases falling into the third category oftevolve a state courtattempt to effectuate



its orders.See, e.gJudice v. Vail430 U.S. 327, 335-36 (1977)Vit contempt order).
Moreover, those cases involvéealeral plaintiff asking a fedal court to enjoin a state
proceeding.SeeDevlin v. Kalm594 F.3d 893, 894-95 (6th Cir. 2010jere, Plaintiff does not
seek to enjoin the state-court foreclosure eealings. Accordingly, because this federal action
will not interfere withthe state proceedinypungerabstention is unwarranted.

Nonetheless, the United States Court of égdp for the Sixth Circuit has instructed that
even wheréfoungerabstention is unwarranted, t@elorado Riverabstention doctrine may
address issues arising from parallelga@dings in state and federal coutteatherworks P’ship
v. Boccig 246 F. A’ppx 311, 317-18 (6th Cir. 2007). erafore, even though Defendant did not
raise theColorado Riverabstention doctrine, tHeéndersigned finds it appropriate to apply those
principles to Defendant’eequest to stay. Having done 8w Undersigned finds that they are
unavailing.

B. Abstention Under Colorado River is Not Appropriate

UnderColorado Riveyabstention is permissible in “exceptional circumstances” and only
when: (1) there is “parallel” litigation pendimg state and federal cdsr and (2) the proposed
litigation in federal court would be dligative or unwise. 424 U.S. at 817—-Hjtes v. Van
Buren Twp.122 F. A’ppx 803, 806—07 (6th Cir. 2004). The threshold questiGolorado
Riverabstention is whether there is agikel proceeding irstate court.ld. at 806. The state-
court proceeding need not beidical to the federal case, merely “substantially similar.”
Romine v. Compuserve Carft60 F.3d 337, 340 (6th Cir. 1998). The parties to the state-court
action need not be idgoal to the parties in the federal cagates]122 F. A’ppx at 806 (citing
Heitmanis v. Austing99 F.2d 521, 528 (6th Cir. 1990)).

In the state foreclosure case, Defendantsteknforce a note and mortgage. In this



case, Plaintiff asserts the same TILA and RSR¥n that he brings a®unterclaims in that
state foreclosure action. The pastto this suit are also parties to the state-court foreclosure
action. Id. Under these circumstances, the Undgrsd concludes that the state foreclosure
action and this case are dlggarallel proceedingsSee Blake v. Wells Fargo Barsl,7
F.Supp. 2d 732, 737 (S.D. Ohio 201fding a federal TILA suit tde parallel to foreclosure
action brought in stateourt for purposes dfolorado Riverabstention where a federal plaintiff
asserted the same TILAaoins in both courts).

Having established that a paraltase is proceeding in tlstate court, the Court must
next examine whether judicial economy warrants abstention. In making this determination, the
Court considers the following factors: (1) whetliee state court has assumed jurisdiction over
the sameesor property at issue inehfederal litigation; (2) whether the federal forum is less
convenient; (3) avoidance ofggemeal litigation; (4) the orden which jurisdiction was
obtained; (5) the source of govargilaw; (6) the adequacy of tetate court aabin to protect a
federal plaintiff's rights; (7) the relative progsesf the state and fed# proceedings; and, (8)
the presence or absencecohcurrent jurisdictionSeeRomine, 160 F.3d at 340—41 (citations
omitted). These factors are not a “mechanical chet¢kbut rather considerations that the Court
must carefully balance asehapply in a given cased. at 341. That balance is nevertheless
performed on a scale heavily weightedavor of retaining jurisdictionMoses H. Cone Mem’|
Hosp. v. Mercury Const. Corpd60 U.S. 1, 15-16 (1983).

In light of the information currently available to the Court, the balance ultimately weighs
in favor of retaining jurisditon. The first factor is whier the state court has assumed
jurisdiction overresor property. When analyzing the fifactor, a federal court must generally

decline jurisdiction oveanin remor quasin remaction involving aesalready subject to a



state court’sn remjurisdiction. Princess Lida of Thurn & Taxis v. Thomps805 U.S. 456,
466 (1939) (noting that whewo suitsarein rem orquasi in remthe first court to obtain
jurisdiction retains jurisdiction) (emphasis addesde also United States v. Fairway Capital
Corp.,483 F.3d 34, 40 n.2 (1st Cir. 2007) (treatingRni@cess Lidadoctrine as part of the first
factor of aColorado Riverabstention analysis). Herthe state court has assungge@si in rem
jurisdiction over propertgubject to a mortgage securing Rtdf’'s obligations. The action in
this Court, however, is nat remor quasi in remit proceedsn personum Plaintiff’'s statutory
claims for purely money damages under RESRAHELA do not implicate the property in the
foreclosure action. Accordinglihe state court did not takgiasi in remurisdiction over the
resbefore this Court had occasion to do so. Rathes Court has never been asked to exercise
in remor quasi in remurisdiction by either party. Therét factor, therefore, does not weigh in
favor of abstentionMarkham v. Allen326 U.S. 490, 494-95 (1946) (finding abstention
unwarranted where state coursasied control of estate in a probate proceeding and federal
personummaction did not iterfere with those proceed)s or the estatelBergeron v. Loeb777
F.2d 792, 798-99 (1st Cir. 1985) (finding abstemtinwarranted where state court assumed
remjurisdiction over a trustes but federal case was personuni see alsdRowland Novus Fin.
Corp.,949 F.Supp. 1447, 1457 (D. Hawaii 1996) (findingtfiector would not weigh in favor
of abstention because, in pastate foreclosure case wagemand federal plaintiff's TILA
action was not)Britton v. Britton 223 F. Supp.2d 276, 284 (D. Me. 2002) (finding first factor
would not weigh in favor of abstention becausepart, state-court divorce and dissolution
proceeding wam remand plaintiff's federal statutorgction for money damages was naf);
Carson v. Wells Fargo Banko. 8:10-cv-2362, 2011 WL 247009%,*6 (M.D. Fla. June 20,

2011) (finding first factor weighed in favor abstention because even though state foreclosure



case wa# remand federal plaintif§ TILA claims weran personumfederal defendant
intended to add counterclaims to fede@se that would nk& the federal casa rem).

Nor do the remaining factors, taken in thetatity, weigh in favor of abstention. This
Court and the Delaware Countygwt are geographically close, making both fora convenient for
the parties such that this factweighs against abstentioBee Rominel,60 F.3d at 341. On the
other hand, there is a risk that proceeding helleegiult in piecemeal litigation and inconsistent
rulings. That is, going forward heeallows Plaintiff to engage serial prosecution of his federal
statutory claims for money damagddut unlike the statute at issueQolorado Riveythe law
provides no “clear federal policy” against piecemiglation that mandates giving this factor
greater consideration given the prdaeal posture of these two cas&ee424 U.S. at 819. This
action was filed first, and discomeis ongoing. In contrast, asrfas this Court is aware, the
foreclosure case has not progrelspast the initial pleadingsSee Moses H. Cor60 U.S. at 21
(stating that the jurisdictional order analy&hkould not be measured exclusively by which
complaint was filed first, but rather in termhow much progress has been made in the two
actions”). Lastly, although theade court possesses concurrenisfliction over Plaintiff's TILA
and RESPA claims and can adequately protect giesrof all parties, Platiff's claims involve
federal statutes and do not raise complex questibsiste law that mighie better left to the
state court.

Recently, inBlake this Court arrived at the opptesconclusion and abstained from
proceeding with a plaintiff's TILA claims aften Ohio court obtained jurisdiction over the
plaintiff's resident property im state foreclosure actioBlake 917 F. Supp.2d at 737. There,
the Court found that the fir&ictor favored abstentiorid. But that federal plaintiff, unlike

Plaintiff here, sought rescission of the natel anortgage, which coularguably undermine the



state court’s foreclosure proceedind. at 735. ButseeRowland 949 F.Supp. at 1457 (finding
that the firstColorado Riverfactor weighed against abstention because state foreclosure action
wasin remwhile federal plainti’s TILA claims werein personumeven though federal plaintiff
sought rescission). Moreover, othiactors tipped the balanceBiake proceeding in federal
court posed a substantial riskin€onsistent results relating tioe ownership of the property at
issue in the state foreclosurdian; the state foreclose action was filed tlee months prior to

the federal case; discovery in the state fa®ale case had proceeded; and dispositive motions
in the state foreclosure case were due in a mere thirty thyat 737-38. Thuflake,which
presents a different and distinguishable seirolimstances, does not persuade the Undersigned
to alter the findings set forth above.

In sum, abstention is not warranted undeungetror theColorado Riverdoctrine. This
case does not fit within the three categories of cases to Whiahgerapplies. Moreover, based
on the information currently available, trexord contains no facts that convince the
Undersigned that this Coutheuld abdicate its virtlly unflagging duty to exercise jurisdiction
granted to it. The Undersigned notes, howetvext, the parties only briefed the propriety of
abstention pursuant dounger If there is additional inforation this Court should consider
when determining if abstention is warranted undeCbierado Riverdoctrine, Defendant
should file a renewed Motion to Abstain setting fdetbts relevant to thanalysis.

1.

For the reasons set forth above, RECOMM ENDED that Defendant’s Motion to Stay
Under Theory of Abstention H2ENIED without prejudice and with permission to file a
renewed Motion to Abstain if facts are avaiathat demonstrate abstention is warranted under

the Colorado Riverdoctrine. (ECF No. 6).



PROCEDURE ON OBJECTIONS

If Plaintiff seeks review by the District Judge of this Report and Recommendation, he
may, within fourteen (14) day§le and serve onligparties objections to the Report and
Recommendation, specifically dgeating this Report and Raommendation, and the part in
guestion, as well as the bafs objection. 28 U.S.C. §636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

Plaintiff is specifically advised th#te failure to object to the Report and
Recommendation will result in a waiver of the rightleonovareview by the District Judge and
waiver of the right to appeal thedgment of the District CourtSee, e.gPfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constitutedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed,
appellate review of is@s$ not raised in those objections is waivBwdbert v. Tessob07 F.3d

981, 994 (6th Cir. 2007) (“[A] gendrabjection to a magistrategige’s report, which fails to

specify the issues of contention, does not suffiggéserve an issue for appeal . . . .) (citation
omitted)).
Date: December 27, 2013 HEizabeth A. Preston Deavers

Elizabeth A. Preston Deavers
United States Magistrate Judge
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