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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
DASHAWN SMITH, et al.
Plaintiffs,
Civil Action 2:13-cv-0613
V. Judge Michael H. Watson

M agistrate Judge Elizabeth P. Deavers

SHERIFF ZACH SCOTT, etal.,

Defendants.

ORDER AND REPORT AND RECOMMENDATION

For the reasons that follow, itRECOM M ENDED that the CourDI SMISS the claims
of Plaintiffs Dashawn Smith, Clarence Dickersang Christopher Reed pursuant to Federal Rule
of Civil Procedure 41(b) for failure to @secute this action. Further, the CADENIES
WITHOUT PREJUDICE Plaintiff Kenneth Marshall’s noprisoner Motion for Leave to
Proceedn forma pauperis (ECF No. 15.) Plaintiff Marshall @RDERED to submit a
complete application to proceadhout prepayment of fees aactertified trust account statement
from his current institution of incarceratidvil THIN FOURTEEN (14) DAYSOF THE DATE
OF THISORDER.

.

On June 26, 2013, Plaintiff Dashawn Smited a Complaint and Motion for Leave to

Proceedn forma pauperis (ECF No. 1.) The request was not accompanied by an application

for incarcerated person to proceed without prepayroifees or a ceridd trust fund statement
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from his prison’s cashier. On July 3, 2013, tleu@ directed Plaintiff Smith to submit the
appropriate documentation to procéetbrma pauperis (ECF No. 3.) The Court also informed
Plaintiffs Clarence Dickerson, Christopher Resma] Kenneth Marshall & they must also
provide the required applications if they too vadtio proceed without prepayment of feesd.) (
The Court cautioned all Plaintiffsahfailure to comply would result in dismissal of their claims.

On July 16, 2013, Plaintiffs Smith, Reed, andréhall filed Motions for Leave to Proceed
in forma pauperis (ECF Nos. 6, 7, and 8.) The requests included applications to proceed
without prepayment of fees, butdnot include copies afertified trust fund statements. On July
17, 2013, the Court again notified Plaintiffs of thédency and directed #m to provide certified
trust fund statements from the prison’s cashi@ECF No. 9.) Because &htiffs indicated that
the prison cashier refused to provide copigbetrust fund account statents, the Cowattached
the Certificate to be completed by the prisardshier. The Court also ordered Plaintiff
Dickerson to complete an application to proceefrma pauperior to pay the filing fee. The
Court again notified Plaintiffs th&ailure to timely comply with ta Court’s Order would result in
dismissal of their claims.

On September 10, 2013, Plaintiff Marshall notftbe Court that his address had changed
because he had been released from the Fra@klimty Correctional Center Il. (ECF No. 12.)
The Court ordered Plaintiff Marshall to submit his portion of the filing fee or to file a non-prisoner
application to proceeih forma pauperis (ECF No. 8.) The Court again cautioned the
incarcerated Plaintiffs that faile to provide the appropriategerwork would result in dismissal
of their claims. Further, thedDrt cautioned Plaintiffs that it their responsibity to obtain all
the necessary documentation to suppweir filings. (ECF No. 13.)

Plaintiff Marshall submitted a non4iponer Motion for Leave to Procegdforma pauperis



on October 9, 2013. (ECF No. 15.) On Dmber 5, 2013, the Couréceived notice that
Plaintiff Marshall’'saddress had chang&d Plaintiff Marshall apparehythas been re-incarcerated
at the Corrections Reception CeraeOrient. (ECF No. 18.)To date, none of the Plaintiffs
have filed complete applications to procéefbrma pauperidgogether with ceified trust fund
statements. Nor have they p#n@ requisite filing fee.

.

The Court’s inherent authoritp dismiss a plaintiff's aabn with prejudice because of his
or her failure to prosecute iggressly recognized in Rule 41(b), which provides in pertinent part:
“If the plaintiff fails to prosecute or complyitl these rules or a court order, a defendant may
move to dismiss the action or any claims againstinless the dismissalaer states otherwise, a
dismissal under this subdiva® (b) . . . operates as adjudication on the merits.”Link v.

Walbash R. C9370 U.S. 626, 629-31 (1962). “This measu@velable to the district court as a
tool to effect management of its docketd avoidance of unnecessary burdens on the
tax-supported courts and opposing partie&noll v. AT&T, 176 F.3d 359, 363 (6th Cir. 1999).

Here, the Court cautioned Plaintiffs Smith, Besnd Dickerson three times that failure to
comply with its Orders would result in dismissallofs action for failure to prosecute pursuant to
Rule 41(b). Thus, these putative Plaintiffs halearly had notice of th potential result. See
Stough v. Mayville Cmty. Sch38 F.3d 612, 615 (6th Cir. 1998) (noting that “[p]rior notice, or
lack thereof, is . . . a key cadsration” in whether dismissahder Rule 41(b) is appropriate).
Plaintiffs’ failure to comply with these Ordersthie Court, which established clear deadlines for

compliance, constitutes bad faith or contumacious cond8ee Steward v. Cty. of Jackson,

! Plaintiff Marshall’s Mdion for Change of Address and Excusable Deldy&aSIED AS
MOOT as the Clerk has alreadyartged his address on the Cosiffocket. (ECF No. 19.)
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Tenn, 8 F. App’x 294, 296 (6th Cir. 2001) (concludingtla plaintiff's failureto comply with a
court’s order “constitute[d] baf@ith or contumacious conduct and justifie[d] dismissal”).
Although Plaintiffs contend thately are unable to obtain theirrtBed trust account statements
from the prison’s cashier, it is ultimately theispensibility to obtain those documents or to pay
the filing fee. See In re Prisoner Litigation ReforAct, 105 F.3d 1131, 1132 (6th Cir. 1997)
(“Payment of litigation expensestise prisoner's responsibility”).This case has been pending
since June 26, 2013. The Court first notified PI&sof the deficiency simonths ago on July 3,
2013. The Court has given Plaintiffs ample tiamel opportunity to provide account statements
or to pay the filing fee. Because Plaintiffsi8mReed, and Dickerson have missed deadlines and
disregarded multiple Court orders, the Undersigoencludes that no alternative sanction would
protect the integrity of the pretrial process.

Finally, Plaintiff Marshall has at least mimally attempted to comply with the Court’s
Orders. His October 9, 2013 non-prisoner Motion for Leave to Pracdéedna pauperis
however, is no longer sufficient because he iserly incarcerated ahe Correctional Reception
Center. (ECF Nos. 15 and 18.)hus, Plaintiff Marshall’'s Motion i®ENIED WITHOUT
PREJUDICE to refilling a completed moner application and cer#fil trust account statement
WITHIN FOURTEEN (14) DAYSOF THE DATE OF THISORDER. For ease of
reference, the Court has attaclasdExhibit A the Applicatioand Affidavit By Incarcerated
Person to Proceed Without Prepayment of Redse completed by Plaintiff Marshall and his
current institution of incarceration. In additionfilbng out the Certificate, the institution should
follow instructions on the Certificate, which recpiattachment of a cefied copy of Plaintiff
Marshall’s prison trust fundccount statement, showing at least the past six months’ transactions.

If the Court receives thnecessary documentsyitl conduct an initial seeening of the Complaint



under 28 U.S.C. § 1915A as soon as practicabletésrdae whether or not any claims are subject
to dismissal as frivolous, malicious, failinggtate a claim, or because the Complaint seeks
monetary relief from a Defendawho is immune from such relief.

It is thereforeRECOM M ENDED that the CourDI SMISS Plaintiffs Smith, Reed, and
Dickerson’s claimsinder Rule 41(b). Further, Plaintiff Marshall’s Motion for Leave to Appear
in forma pauperiss DENIED WITHOUT PREJUDI CE to refilling a completed prisoner
application. Plaintiff Marshall iI©RDERED to submit a completed prisoner application to
proceedn forma pauperisincluding a certified trst account statement from the prison’s cashier,
WITHIN FOURTEEN (14) DAYSOF THE DATE OF THISORDER. Plaintiff Marshall is
again cautioned that failure to comply with t@isder will result in dismissal of his claims.

PROCEDURE ON OBJECTIONS

If any party seeks review by the Distrizidge of this Report and Recommendation, that
party may, within fourteen (14) days, file and serve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomnendation, and the part in
guestion, as well as the bafs objection. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bBed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised ttrad failure to object to the Report and
Recommendation will result in a waiver of the rightleonovareview by the District Judge and
waiver of the right to appeal thedgment of the District Court.See, e.gPfahler v. Nat'| Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that ‘ifare to object to the magistrate
judge’s recommendations constituedvaiver of [the defendant’s] diby to appeal the district

court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that



defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendatioByen when timely objections are filed, appellate
review of issues not raised tihhose objections is waivedRobert v. Tesse®07 F.3d 981, 994
(6th Cir. 2007) (“[A] general objection to a magate judge’s report, vich fails to specify the
issues of contention, does not suffice to presarvissue for appeal . . . .”) (citation omitted)).

IT ISSO ORDERED.

Date:January 3, 2014 /slElizabeth A. Preston Deavers
Elizabeth A. Preston Deavers
United States Magistrate Judge




